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Preface. 


Tliis  book  is  merely  inteixleil  as  a  reaiJy  reference  work  on 
New  Jersey  Practice  as  contained  in  the  Practice  ActB  of  1903 
and  1912  and  tlie  Supreme  Court  Rules  and  decisiona.  It  is 
nowise  a  historical  or  original  work,  but  a  full,  complete  and 
reliable  index  and  repository  in  concrete  form  of  the  law  on 
Xew  Jersey  Law  Practice. 

The  plan  of  the  work  follows  as  nearly  as  possible  the  original 
sectional  numbers  of  the  Practice  Act  of  1903,  omitting  the  re- 
pealed sections  and  refers  to  the  sections  of  the  Act  of  191S  and 
Eulcs  of  the  Court  which  are  intended  to  supercede  the  repealed 
pections. 

The  Praciice  Act  of  li>13  and  Hules  follow  tiie  Act  of  1903 
and  are  given  arbitrary  numbers  carrying  out  a  sectional  number 
scheme. 

Full  credit  is  given  for  tiie  valuable  assistance  I  obtained  from 
;Mr.  Wilbur  A.  Mott's  work  on  the  Practice  Act  of  1903,  as  well 
as  the  assistance  and  courtesy  of  the  West  Publishing  Company 
in  permitting  the  use  of  their  editorial  work  in  the  New  Jersey 
Compiled  Statutes  of  1910,  American  Digest  Classification  and 
Key  Number  Series. 

JAMES  M.  SHEEN. 

AxLANTtc  City,  S.  J,,  November,  1916. 
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Nixon's  Digest,  1868,  p.  1077. 
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in  courts  of  law,"  approved  Mar,  17,  1855. 
P.  L.  1855,  p.  288. 
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89.  Issuance  of  writ  beginning  of  action;  no  summons  neces- 

sary ;   pleading  and  procedure. 

90.  Property  as  security;    special  execution;   sale;    action  by 

Sherif!,  etc. 

91.  Special  execution  where  resident  defendant  does  not  ap- 

pear;    general    judgment    against    non-resident    who 
appears,  etc. 
93.  Release  of  property  by  giving  bond. 
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IX.  PLEADING. 

1.    WHEN  FILED  OR   SERVED. 

!>3.  Declaration,  when  to  be  filed.    Repealed. 

94.  Plea,  when  to  be  filed.     Repealed. 

Do.  Serving  of  declaration  and  summone.    Repealed. 

fO.  Declaration,  bow  served.    Repealed. 

97.  Affidavit  of  merits;   notice.     Repealed. 

98.  Time  for  filing  further  pleadings,  Repealed. 

2.    WHEN  FILED  OUT  OE  TIME. 

99.  Parties  need  not  plead  to  pleadings  filed  out  of  time  un- 

less ruled.  .     . 

100.  Waiver  of  right  to  take  advantage  of  failure  to  plead  in 

time. 

3.    APPIDAVIl-8  WITH   PLBA   OR   DEMURRER. 

101.  Defendant  to  file  affidavit  with  plea,  etc    Repealed, 

4.    PARTICULARS  OF  DE-MAND. 

102.  Bill  of  particulars  annexed  to  declaration;    set-off.     Re- 

pealed. 

103.  Fees  for  copieG 

5.   GENERAL  ISSUE  AND  NOTIC^  OF  SPECIAL  HATTER. 

104.  Specification  of  defenses.     Repealed.  ■  ■ 

C.    FAILURE   OF    CONS[DEE.\TI0N   AND   RECOUPMENT. 

105.  Failure  of  consideration  as  defense.     Repealed. 

7.    IN  SPECIAL  C.tSKS. 

106.  Pleading  in  libel  or  slander  suite. 

107.  Breaches  assigned  in  action  on  bond. 

108.  Pleadings  in  action  by  townphip  upon  collector's" bond.  ^ 

109.  Pleading  right  by  virtup  of  private  way. 

8.    STRIKING  OUT  PLEA  OE  DEMURRER. 

110.  Defective  pleading  stricken  out.     Repealed. 

111.  Frivolous  pleas  stricken  out.     Repealed. 

9.    NEGLECT   OF  ATTORNEY. 

lis.  Failure  of  attorney  to  file  pleadings;   opening  judgment. 
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10.   aEN'EB.iL   PROVISIONS. 


113.  Records  kept  together;   notice  taken  of  pleadings  filed. 

114.  Express  color  and  special   traverse  not  necessary;    issue 

joined.    Repealed. 

115.  Superfluous  counts;    consolidation  of  actions. 

116.  Right  to  plead  all  dofeni=es;    cost  to  follow  judgment  on 

that  issue. 

117.  Dilatory  pleas.    Repealed. 

118.  Pevforraance  of  condition  precedent  may  be  nverre<l  gen- 

erally;  specific  pleading  by  opposite  party. 

119.  Copy  of  writing  annexed  cures  defects  in  pleading  same. 

Repealed. 

120.  Pleading  usury  or  illegality. 

121.  Pleas  puis  darrein  continuance.     Repealed. 

122.  Set-oft  considered  cross  action.     Repealed. 

11.    AMENDMKNT  AND   VARIANCE. 

123.  Amendment  nf  course  before  answer,  etc. 

134.  Atuendnient  after  pnswer  by  leave  of  court;   time  to  plead 
to  amended  pleading. 

125.  Amendments  to  avoid  variance,  etc. 

126.  Amendment  of  defects  as  to  fonn. 

13.   DKMtTRRERS. 

1S7..  special  demurrers.     Repealed. 

128.  Joinder  in  demurrer.     Repealed. 

129.  Issue  of  law  first  determined. 

130.  Notice  of  argument  of  demurrer.    Repenled. 

131.  Form  of  demurrer.    Repealed. 

132   Amendment  of  pleadings,  demurrer  to.    Repealed. 

X.  JUDGMENT  BY  DKFATTLT  ASP  ASSESSMENT  OF 
DAMAGES. 

133.  Default  judgment  entered  in  term  or  vacation  as  of  course. 

134.  Grant  of  further  time  to  plead  on  filing  affidavits  of  merits. 

135.  Opening  or  setting  aside  default  judgment;   terms. 

136.  Damages  SEserscd  on  judgment  bv  default. 

137.  Plaintiil  may  enter  rule  for  writ  of  inquiry;    defendant 

must  file  affidavit. 

138.  Notice  of  writs  of  inquiry. 

139.  Final  judgment;  entry. 
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XI.  DISCOVERY  BEPOEE  TRIAL. 
1.   UPON  ISTERBOGATOEIES. 

140.  Written  interroj^atories  served  on  adveree  party;   answere; 

oath;   amemSment. 

2.  ADMISSION  OB  EXECUTION  OF  PAPERS. 

141.  Demand  to  admit  execution  of  writings.     Repealed. 

3.    INSPECTION  OF  BOOKS,  ETC. 

149.  Inspeetion,  etc.,  of  books,  etc.,  on  terms;   contempt. 

143.  Application  for  inspection  of  booke,  etc. ;  counter-affidavits ; 

examination  of  witnesses. 

4.    EXAMINATION   OF   ADVERSE   PARTY    BIITORE    TRIAL. 

144.  Party   to  action  examined  as  witness  by  adverse  party; 

notice ;    subpcena. 

145.  Attendance  of  resident  and  non-resident  witnessef. 

146.  Testimony  taken  at  esamination  reduced  to  writing,  etc.; 

compelling  party  to  answer. 

147.  Foes  of  party  examined  and  examiners. 

14S.  Fees  paid  by  party  examining  and  taxed  as  costs,  etc. 

XII.  TRIAL. 

1.    WHEN  ACTION  TO  BE  TRIED;     NOTICE  OF  TRIAL. 

149.  Notice  of  trial  for  first   day  of  term,  etc.;  action  non- 

prossed for  failure  to  notice. 

150.  Notice  of  trial  by  defendant:   notice  in  case  of  set-off. 

151.  Service  of  notice  of  trial ;  time;  short  notice. 

152.  Time  for  countermand  of  notice  of  trial;   costs  on  failure 

to  countermand. 

153.  Notice  of  trial  filed  with  clerk;   arrangement  of  list;   en- 

dorsement on  notiw,  date  of  issuing  summons;   no  en- 
dorsement;   listed  according  to  date  of  filing. 

2.    PROCEEniNOS    AT   THE   TRIAL. 

I.=i4.  Trial  of  issue  by  court.     Repealed. 

155.  Reference  of  accoimt;    report  of  referee;    exception?   to 

report;   reservation  of  trial  by  jury. 
15C.  Reference  of  accounts  by  Supreme  Court  justice;    poftea; 

confirmation:   reservation  of  trial  by  jury. 
157.  Allowance  to  referee. 
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158.  'i'aking  papers  in  evidence  bj  jury;   jurors  as  witneeees. 

159.  Genera!  verdict  not  compelled,  but  may  be  received. 

160.  Delivery  of  verdict, 

161.  Verdict  on  declaration  containing  good  and  bad  counts. 
163.  Writs  of  inquiry  in  detinue. 

163.  Motion  for  new  trial  to  precede  motion  in  arrest  of  judg- 

ment. 

164.  Consolidation  of  actions;   apportionment  of  costs,  etc, 

165.  Special  verdicts. 

166.  Preliminary  liearing  as  to  fraud  in  contract  to  determine 

whether  defendant  shall  be  held  to  bail. 

XIII.  JUDGMENT. 

167.  Inspection  of  judgment  and  process  not  necessary ;   judg- 

ment roll  need  not  be  made  up. 

168.  Book  of  abstracts  of  judgment ;  contents. 

169.  Transcript  of  record  of  judgment  as  evidence;    cancella- 

tion of  record. 

170.  Record  of  judgment  in  full;    removal  of  record;    cancel- 

lation in  the  different  records. 

171.  Judgments  signed  by  judge  or  clerk. 

172.  Index  to  judgments ;   fees. 

173.  Minutes  as  evidence. 

XIV.  EXECUTION.  .  ^i 

1.   IN  GENERAL.  '■ 

174.  Execution  on  judgment;    no  execution  against  executor, 

etc.,  e.xeept  in  case  of  false  pleading. 

175.  Indorsements. 

176.  Return  in  term  time  or  vacation. 

177.  Judgments  in  Supreme  Court;   stay. 

178.  Division  of  money  in  controversy  between  execution  cred- 

itors. 

179.  Property  of  principal   to  be  exhausted   before   execution 

against  surety. 

180.  Stay  of  execution  on  judgment,  in  action  on  judgment 

pending  writ  of  error. 

181.  Time  for  issuance  of  execution. 

182.  Execution  by  survivors  in  case  of  death. 

183.  Execution  in  name  of  executors,  etc. 

184.  Substituted  administrator  may  issue  execution,  etc. 

185.  Trustee  in  bankruptcy  or  assignee  for  creditors  may  issue 

execution. 
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186.  Execution  may  issue  against  good?,  etc,  of  deceased  de- 

fendant in  case  of  no  administration,  etc.;   notice. 

187.  Kxecution  against  survivors  in  case  of  death  of  defendants-. 

188.  Sheriff,  etc.,  to  return  statement  of  amount  of  money  col- 

lected;  no  fee  until  statement  filed. 
188a.  Execution  against  the  body  of  minor,  etc. 

2.  CAPIAS   AD   SATISFACIENDUM. 

18!*.  (irounds  for  issuance  of  capias  ad  satisfaciendum;   excep- 
tion of  contempt  proceedings. 

XV.  MiyCELLASEOUS   PROVISIONS. 

1.    NOTICE. 

190.  Notice  of  motion. 

191.  Motion  to  strike  out  pleadings. 
193.  Fees  for  noticing  trial. 

193.  Service  of  notice. 

194.  Publication  of  notices. 

1!>5.  Conrt  to  fix  mode,  etc.,  of  notices  when  law  does  not  pro- 
vide therefor. 

3.  AFFIDAVITS. 

196.  Notice  of  taking  affidavits;    both   parties  may  take  affi- 

davits on  leave  to  either. 

197.  Testimony;   how  taken. 

3.  HABKA3   COnPCS   CUM    CAUSA. 

198.  Eemoval  of  suite  to  Supreme  Court;   bond. 

199.  Proceedings  on  return. 

200.  Second  removal  of  cause  barred  if  remanded  after  removji!. 

4.    VENUE, 

801.  Local  actions;   order  for  trial  before  Supreme  Court. 

802,  Transitory  actions, 

203.  Cliange  of  venue;  rule;  stay  of  proceedings. 
803a.  Venue. 

5.    KECUniTY  FOR  COSTS. 

20+.  Non-resident  to  giw  or  make  deposit. 

205.  Demand  for  security, 

206.  Affidavits  of  security;  exceptions  to  sureties. 
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6.    CIHCUIT   EECOHD;    POSTEA   and  JtTDGHENT. 

207.  Trial  of  Supreme  Court  issue  at  circuit;   tianecript. 

208.  Trial  by  content  in  Circuit  Court  or  Common  Pleas. 
809.  Betum  of  transcript  by  court  frying  Supreme  Court  issue; 

postea. 

210.  Judgment  on  postea;   relicta. 

7.   BILLS  OF  ESCEPTIONS  AND  RVLKS  TO  SHOW   CAUSE. 

211.  Bills  of  esccptions  shall  !«  settled  and  ^cialed  by  justice. 


213.  Death  of  judge  without  sealing  exceptions.     Hepealed. 
813.  Contents  of  bill  of  exceptions.     Kepealed, 

214.  Rule  to  Bhow  cause  a  waiver  of  bills  of  exception  except 

on  points  reserved.     Kepealed. 

8.   CASE  CERTIFIED. 

215.  Case  certified  to  Supreme  Court. 

216.  Ceitifieate  filed. 

SIT.  Error  assigned  on  certified  opinion. 

9.    PENALTIES  AND  DAMAOKS;     HOW  RECOVERED. 

218.  Recovery  of  damages  or  penalty. 

10.  BC'ITd  BY  COMMON  IKFOBMERS. 

210,  Indorsement  of  special  note  on  information  in  an  action 
by  iufonners;  process;   etc. 

220.  Defendant's  plea. 

221.  Recovery  by  covin  no  bar;    prosecutor  liable  for  propor- 

tion of  penalty  in  certain  cases, 

222.  Costs  to  be  paid  by  informer  on  non-suit,  etc. 

223.  E.weptions  in  application  of  act. 

11.    EXCEPTIONS   TO   JUDGE. 

224.  Disqualificati'm  of  judge. 

225.  Challenges;   making  and  trial. 
22fi.  Judge  not  to  act  as  clerk. 

12.    AID  TO  POOR  SCITORS. 

227.  Process  without  costs:    counsel  assigned;   cost)". 

13.   SUPREME  COURT  EXAMINERS. 

288.  Supreme  Court  examiners;   powers,  etc. 
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XVI.  COSTS. 


229.  Bights  of  plaintiflf  and  defemJante  as  to;    parties  to  pay 

costs  on  arrest  of  judgment. 

230.  Costs  not  recoverable  in  Supreme  Court  actioon  if  recov- 

ery less  than  two  hundred  dollars;   exceptions. 

231.  Costs  in  trespass  actions  involving  title. 

232.  Costs  on  removal  of  action  by  habeas  corpus. 

233.  Costs  in  personal  actions  in  Circuit  Court, 

234.  Costs  in  eases  in   Circiiit   Court  cognizable  before  small 

cause  court. 

235.  Rec'overy  reduced  by  failure  of  consideration,  recoupment, 

etc.,  certificate  of  reasonable  grounds. 

236.  Costs  in  actions  of  tort  cognizable  in  justice's  court. 

237.  One  bill  of  costs  in  suits  on  same  paper. 

238.  Costs  on  scire  facias. 

239.  Costs  in  assaults,  libel,  etc. 

8-tO.  One  of  several  defendants  may  have  costs. 
841.  Costs  on  demurrer. 

242.  Costs  for  or  against  State. 

243.  Taxing  costs. 

244.  Relaxation ;  expense  of. 

245.  Order  for  payment  of  costs  of  printing,  etc.  ; 

XVII.  POWER  OF  THE  COURT  OR  A  JUDGE. 

246.  Protection  of  property  pending  suit;    contempt. 

247.  Ordei-s,  etc..  of  judge  in  vacation  or  term  time. 

248.  Motions  to  set  aside  judgment,  etc.,  when  made. 

249.  Rule  to  show  cause  against  setting  aside  fraudulent  judg- 

ment;   zrant  in  vacation. 

250.  Rule  in  vacation  to  show  cause  why  mandamus  or  quo 

warranto  should  not  issue;  grant  in  vacation. 

251.  Hearing  argument  in  Supreme  Court  at  chambers  in  vaca- 

tion or  term  time. 

252.  Reference  of  motion  to  Supreme  Court, 

253.  Rules  for  expediting  business. 

254.  Powers  of  court  to  make  rules  regulating  pleadings,  etc.. 

Circuit  Court  rules. 

XVIII.  CONSTRUCTION. 

2.55.  Application   of  singular  number  and   masculine  gender; 

term  "lands"  construed. 
256.  Act  concerning  small  causes  not  affected  except  in  certain 
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257.  Formal  notices  may  be  given  by  attorney, 

258.  Precedence  of  municipal  caces  in   appellate  courts;    ad- 

vancement   on    liat ;     determined    promptly ;     decision 
within  thirty  days. 

259.  Return  of  writs  in  municipal  cases;  review  of  cause;  hear- 

ing apptials;   time  to  take  appeal  in  municipal  cases. 

PRACTICE  ACT  OF  1913. 

260.  Short  title  and  construction. 

261.  Definitions. 

262.  Single  form  of  action. 

363.  Parties. 

364.  Parties;   when  plaintiff  made  defendant. 

265.  Parties;   who  made  defendant. 

266.  Parties;   executor,  etc.,  may  sue  or  be  sued  without  join- 

ing beneficiary. 

267.  Separate  action. 

268.  Parties;   court  may  direct  others  brought  into  court. 

369.  Non-joinder,  misjoinder. 

370.  Saving  tlause;   changes  made  by  court  not  to  impair. 

271.  Joinder  of  causes  of  action;   causes  may  be  joined. 

272.  Counter-claim. 

273.  Failure  of  consideration. 

274.  Default  in  pleading. 

275.  Summary  judgment;   defense  must  he  sincere. 
376.  Summary  judgment ;  if  answer  struck  out. 

277.  Preliminary  reference. 

278.  Admissions  of  certain  facts. 

279.  Reserving  questions  of  law;    submitting  case  in  alterna- 

tive. 

280.  Judgment;   execution. 

281.  Forms  of  judgment. 

282.  Judgment  without  pleadings;   judgment  final. 

283.  Amendments;    writs,  etc.,  may  he  amended. 
384.  Amendments;    new  cause  alleged. 

285.  Bills  of  exception  and  writs  of  error  abolished;    appeals 

may  be  taken ;   error  in  final  judgment. 
886.  Appeals;   effect  of. 

287.  Reversal  or  new  trial  on  merits. 

288.  Additional  evidence  on  appeal ;  new  evidence  admissible. 

289.  Practice  in  the  Court  of  Errors. 

290.  Costs. 

291.  Orders  by  a  judge. 
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292.  Supreme  Court  to  prescribe  rules. 

293.  Actions  pending  when  this  act  takes  effect;   proviso. 

294.  Repealer. 

SCHEDULE  A. 

BULES   OF    COUBT   UkDER   THE   PRACTICE   ACT    (1912). 

I.  GENERAL  RULES. 

:395.  DefinitionB. 

29G.  Orders  by  a  judge. 

597.  Extending  time,  when. 

298.  Forms. 

"299.  Rules  may  be  suspended,  when. 

IL  JOINDER  OF  PARTIES  AND  CAUSES  OF  ACTION. 
200.  Pereonal  representatives;    in  case  co-contvactor  be  dead; 

proviso. 
■301.  Persons  severally  liable. 

302.  Parties  in  alternative, 

303.  When  assignor  and  assignee  may  join.  ' 
.30-i.  Assignment  pending  suit. 

305.  Costa  of  defendant;   protection  of  defendant, 

306.  Separate  trials. 

-307.  "Transactions"  explained. 

308.  Joinder  of  causes  of  action. 

309.  Objection  for  miajcinder;   waiver. 

309a.  Several    causes   of    action,    answer    thereto ;     judgment ; 
execution. 

III.  PLEADINGS. 

1.    PLKADINOS   OEXERAU-Y. 

310.  Order  of  pleadings. 

311.  Form  of  pleadings;   plain  statement. 

312.  Bills  of  particulars. 

313.  Untrue  statements. 

314.  Statements  not  denied  are  admitted. 

315.  Pleading  according  to  legal  effect;   adverse  party  apprised 

of  state  of  facts. 
31fi.  Joinder  of  issue;   denial  a  joindrT. 

317.  Annexing  copies  of  docriments. 

318.  Inconsistent  conntF  and  defense.'. 

319.  Objectionable  pleadings. 
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Z20.  Demurrers  abolished. 

321.  Objections  to  pleadings;  objections  made  on  motion. 

322.  Objections  to  pleadings. 

323.  Motions;  grounds  of  motion  specified. 

324.  MatterE  arising  after  Ruit  begun;   supplemental  pleadings. 

325.  Oyer;   copies  of  documente  served  on  adverse  party, 

326.  Evasive  denials  not  permitted, 

327.  Certainty;   plain  statements. 

328.  Demands  for  relict.' 

3.    THE   COMPLAINT, 

329.  The  complaint.  . 

330.  Counts  and  paiagrnphs:   counts  numbered. 

331.  Alternative  relief. 

3.    THE    AXSWEB. 

332.  Dilatory  pleaa;-  certain  pleas  abolished;   objection  on  mo- 

tion. 

333.  Several  defenses;   defenses  separately  stated. 

334.  General  and  special  denial. 

335.  Tender;  payment  into  court;  effect  of  tender  of  money. 

336.  Payment  into  court  by  defendant  an  admission, 

337.  Payment  into  court;    acceptance  by  plaintiff. 

338.  Payment  into  court  by  plaintiff  on  counterKiIaim. 

339.  Payment  into  court;   jury  not  informed. 

4.   COnKTER-CLAIM. 

340.  Counter-claim. 

341.  Cross  action; 

342.  Amount  of  recovery;   judgment  for  excess, 

343.  Counter-claim;   copy  to  co-defendant: 

.         .      -   .         .     ,,  5.    BEELT.  .         . 

344.  Reply. 

-  e.'  ACTTONB  10  llfecfOVEH  PERSONALTY. 

345.  Special  property;  facts  showing  to  be  pleaded.  ■■    ■'■    ■  ■■ 

346.  Unlawful ■  taking  and  detainer.'      ' 

347.  Defense  by  answer, 

7:  TOMB  POBBILINS  PLEADINGS, 

348;,  Cqnjplaint  annexed  to  sjunmons..,  , 

349.  Answer  filed;   time.  _/    ._ 

350.  Affidavits  of  merits;   action  on  contract;   proviso. 
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IV.  SUMMARY  JUDGMENT. 

351.  Answer  may  be  etrnck  out  and  judgmeDt  fiaal  entered. 

352.  Motion  made  on  aiUdavit. 

353.  Partial  judgment. 

354.  Terms  cf  defense. 

355.  No  Eummary  judgment  entered  without  order  of  judge. 

V.  PBELIMINARY  REFERENCES. 

356.  Supreme  Court  Commissioners. 

357.  Summons;    how  served;   time. 

358.  Order  by  commissioner  upon  return  of  summons. 

359.  Two  days'  notice;  motions. 

360.  Plaintiff,  when  non-prossed. 

VI.  DISCOVERY   OF   DOCUMENTS    AND   ADMISSION 
OF  EXECUTION  OF  PAPERS. 

361.  Production  of  books,  etc. 

362.  Admissions  made  five  days  after  service  of  notice. 

VII.  DAMAGES. 

363.  Damages  determined  to  time  of  trial. 

364.  Assessment  of  damages;    clerk  makes  assessment;    item- 

ized statement  annexed;  amount. 

365.  AasesFment  of  damages  on  book  account;    original  book 

produced;   affidavit. 

366.  Assessment  of  damages  on  negotiable  instrument;   instru- 

ment produced;    affidavit. 

367.  Assessment  of  damages;   writ  of  inquiry. 

368.  Assessment   before   justice  and   by   jury;    postea;    entry 

of  final  judgment;    writs  of  inquiry,  when  returnable. 

VIII.  TRIALS;  JURY'S  FINDINGS. 

369.  Plaintiff  and  defendant  to  open  case. 

370.  Answers  to  written  questions ;  in  rule  to  show  cause,  state- 

ment of  case  tiled. 
STI,  Preparation  of  statement. 

372.  Trial  by  refeiee;   force  of  award  as  verdict. 

373.  Account  reference  to  referee;    confirmation  on  notice. 

374.  Cause  referred;    entry  of  rule  of  reference;    report  filed; 

exceptions  to  report,  etc. 


Dig,, z.d  by  Google 


Table  of  Contents,  xxvii 

375.  Precedence  of  cauwja  on  trial  and  argument  at  bar  and 

circuit, 

376.  Plaintitt    fail"    to    move    cause — non-suited  _;    review    ol 

order. 

377.  Clerk  at  circuit  to  li:^t  cause?;   correetioo  of  list;    listing 

hi'  opposite  party. 

378.  Jury  trials;  counsel  limited  to  one  hour;  proviso. 

379.  One  counsel  shall  examine  or  cross-examine  witness. 


IX.  NEW  TRIAL  AS  TO  PART. 

380.  Queetions  on  new  trial. 

381.  Xew  trial  as  to  damages  onlv. 

382.  Rules  131  and  133  (Sees.  380,  381)  applicable  to  appeals, 

when. 

383.  Xew  trial  when  jury  disregards  binding  instructions. 

384.  Application  for  new   trial   to   trial  judge;    discretion  of 

judge;  rule  to  take  testimony. 

385.  Application  for  rule  to  show  cause  ex  parte  made  within 

six  days  after  verdict;    failure  to  make  in  time  bar; 
exception. 

386.  Motion  for  new  trial ;    time  to  make. 

387.  Rule  to  show  cause ;   reasons  served ;   time ;   argument  on. 

388.  Rule  to  show  cause ;  state  of  case  on ;  service  of ;  objection 

to  case;   settlement  of  case  by  judge. 

389.  On  motion  for  rule  to  show  cause  one  counsel  a  side  can  be 

heard, 

390.  Judgment  on  rule  entered  nunc  pio  tunc;   time. 

X.  FINDINGS  OF  FACT  BY  COURT. 

391.  Findings  by  court. 

393.  Effect  of  general  finding. 

XI.  jrDGMENT. 

393.  Filing  postea :  staying  execution. 

394.  Failure  to  file  postca.  waiver  of  verdict  or  finding. 

XII.  APPEALS. 

395.  Time  of  notice ;   taking  appeals. 

396.  No  severance ;  all  parties  served  notice. 

397.  Grounds  of  appeal. 

398.  Cross  appeals. 
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399.  Statement  of  cace;  rulea  applicable  to  appeals, 

400.  Security  on  a.ppeal;    notice  of  appeal  to  stay  execution, 

when. 

401.  Effect  of  granting  rule  to  show  causae. 

402-  Reversal  oi  judgment  as  to  some  appellants  and  affirmance' 
as  to  others. 

403.  Objection  to  evidence;    record  must  show  grounds  of  ob- 

jection stated  to  and  adveree  ruling  by  trial  judge. 

404.  Ileaeons  for  reversal  filed  in  appeals  from  District  Court; 

time. 

405.  Appeals  from  District  Court  to  be  perfected  before  listed 

for  argument;  if  not  perfected  clerk  to  notify  attorneys. 
405a.  Motions  to  dismiss  appeals  from  District  Court. 

406.  Supreme  Court  rules  applicable  to  Circuit  Courts,  when. 

TRANSFKR  OF  CAUSES  ACT  (1912). 

407.  Causes  transferred  to  proper  court. 

408.  When  transfer  made;  entry  of  decree  in  proper  court.. 

409.  Rules. 

410.  Appellation. 

411.  Transfer  o(  causes  to  Court  of  Chancei'y  only  on  order  of 

court  or  a  judge, 

412.  Clerk  to  give  receipt  and  take  receipt  for  papers  when  cause 

is  transferred  from  or  to  Court  of  Chancery. 

ForauB,  see  index  of  Forms. 
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NEW  JERSEY 

PEACTICE  ACT 

An  Act  to  regulate  the  Practice  of  Courts  of  Law 

(Revision    of    1903),   approved    April    14.    1903, 

P.  L.  1903,  p.  537,  with  amendments  and 

supplements,  including  the  Practice  Act 

of  1912,  approved  March  28,  1912, 

P.  L.   1912,  p.  377. 

The  provisions  oE  th«  Practice  Act  do  not  relate  to  the  court 
of  equity,  its  operatione  beiug  limited  to  courts  of  lavr.  Law- 
lees  V.  Fleming,  66  £.  815,  40  A.  638. 

SCOPE  NOTE. 

Incixdks  the  prattic-e  of  tlie  New  Jersey  Law  courts  of 
original  jurisdiction  as  contained  in  tlie  Practice  Act  of  I'M'S,- 
witii  tlie  aint'ndnicnts  snd  supplcmentB  thereto,  including  the 
Practice  Act  ('f  1912  and  correlated  aits;  the  rules  of  the  Su- 
preme Court,  as  contained  in  the  Practice  Act  of  1912,  as  re- 
vised by  that  court  in  Hic  June  term,  li)i;!;  the  decisions  of  the 
Supreme  Court  and  Court  of  Errors  on  ])ractice  generally  as 
well  as  construing  the  particular  sections  of  the  act«  and  rules. 

Escu'Dics  Practice  in  Chancerv,  see  Kocher's  Chancerv  Prac- 
tice.   1  C.  S.  408.    The  Chancery  Act  (1!)15).  P.  L.,  p.  18.',. 

In  District  Court,  see  District  Court,  2  C.  S.  1947.  Erttin'g 
District  Court  Practice. 

In  Orphans'  Court,  sec  3  C.  S.  3809.  Kocher's  Prohatc  Law 
and  Practice,  1916. 

In  Justice  Court,  see  Justice  Court,  3  C.  S.  2979. 

On  appeal  to  Supreme  Court  and  Court  of  Errors,  see  Su- 
preme Court  Rules. 

Court  of  Errors  and  Appeals  Rules;    Writs  of  Error,  2  C.  S. 
2207;   Criminal  Procedure,  2  C.  S.  ISlfi. 
1 
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I.  ATTORNEYS. 


Sec  AdmisBion  of,  rules S.  C.  It.  1913,  R.  2-14. 

Name  and  address  to  be  endorsed 

on  process,  etc S.  C.  R.  1913,I{.  26,  §  4n. 

I^i&ble  to  court  offieera  for  fees, 

except  sheriff's  execution  fees..S.  C.  R.  1913,  R.  205,  §  8n. 
Clerk   shall    receive   fees   due   to 

State  from   S.  C.  R.  1913,  R.  206,  §  8n. 

Clerk   shall   not   permit  attorney 

in   defanit   to    file   papers,   or 
enter  rules,   etc S.  C.  R.  1913,R.  S06,  §  8n. 

1.  Partners  may  Appear  in  Partnership  Name. 
Attorneys  \\lio  are  partners  may,  in  their  part- 
nership name,  appear  and  prosecute  or  defend  any 
action  in  anv  court  of  this  state.     (P.  L.  1903,  p. 
537;  3C.S.4053;  Rev.,  see.  1;  1855,  sec.  2.) 

HisTOiiiCAL. — History  of  legislation.  In  re  Branch,  70  L. 
53?;  .')7  A.  431.  .\t  cuntnion  law  attorneys  could  not  appcav 
as  partnership.    Wilson  v.  Wilson,  5  L.  928,  *79?. 

SiONATDREH  FOR  Go-P.vRTXEns. — When  one  counsel  signs  for 
his  firm,  authority  will  he  presumed  to  exist  for  t!ie  signature 
of  nil  the  members.    Hampton  r.  Codington,  1  L.  J.  8. 

Litigant  Limetkd  to  Os'e  Solicitoh.— .\  party  litigant  can 
have  only  one  solicitor  of  rci-onl.  who  may  be  an  individual  prac- 
titioner or  a  firm  of  practitioners,  who,  as  such,  are  regarded  as 
a  single  entity.    In  re  Stew.irt.  il.l  A.  739. 

2.  Attorneys  Suable. 

Attornevs-at-law  mav  be  sued  as  other  persons. 
(P.  L.  1903,  p.  537;  3  C.'S.  4053;  Kev.,  sec.  2,  Incor- 
porated in  Revision  of  1874  from  Justice's  Court 
Act  of  1818;  1818,  p.  56,  sec.  50.) 

Historical. — Practice  on  bill  of  privilege  to  sue  attorney. 
Bennington  Iron  Co.  r.  Rutherford,  18  L.  10.5:  Id.,  18  L.  158. 
Anonymous,  20  L.  494. 
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3.  Warrant  of  Attorney:  Vlien  NecMsaiy. 

No  warrant  of  attorney  or  copy  thereof  need  be 
filed  iu  any  action,  except  in  cases  of  judgment  by 
confession  in  actions  not  conunenced  by  process, 
(P.  L.  1903,  p.  537;  3C.S.4053;  Rev.,  sec.  3;  1855, 
sec.  8.) 

Phescmption  of  Authority. — The  authority  of  an  attorney 
at-law  to  appear  will  be  presumed.  Norris  v.  Douglesa,  5  L. 
♦818,  9e0:  Price  v.  Ward,  25  L.  235;  Easton  v.  Greenwidi,  25 
E.  565;  Dey  v.  Hathaway,  etc.,  Co..  41  E.  419;  4  A.  675;  Mu- 
tual Life  Ins,  v.  Pinner,  43  E.  52 ;  10  A.  184.  Acknowledgment 
of  serrice  of  summons  by  attorney  presumed  to  have  been  au- 
thorized bv  defendant  until  overcome  bv  affirmative  evidence. 
Purcell  f.  Bennet,  68  L.  519;  53  A.  235.  Defendant  may  dis- 
prove authority  of  attorney  to  appear  for  him.  Hess  i>.  Cole,  89 
Jy.  116.  Objection  of  want  of  authority  should  be  made  by  mo- 
tion to  dismiss.  Camden  Safe,  etc.,  Co.  v.  Bullitt.  19  L.  J.  61; 
Brunswick  v.  Booream,  10  L.  257.  Attorney  not  authorized  to 
compromise  client's  claim  without  special  authorilv.  Trenton 
St.  By.  Co.  V.  Lawlor,  71  A.  234 ;   74  E.  828. 

4.  Attorney  to  Dedare  Whether  Smniiions  waa  Issued  by 

his  Authority:  also  Beeidenoe  of  Plaintiff. 
Any  attorney  whose  name  is  endorsed  on  a  smn- 
mons  or  capias  ad  respondendum  shall,  on  demand 
in  writing  made  by  or  on  behalf  of  any  defendant, 
declare  forthwith  in  writing  whether  such  writ 
was  issued  by  him  or  by  his  authority  and  also  the 
place  of  abode  of  the  plaintiff;  and  if  such  attorney 
shall  declare  that  the  writ  was  not  issued  by  him 
or  by  his  authority,  or  shall  refuse  to  declare  the 
place  of  abode  of  the  plaintiff,  then  no  further 
proceedings  shall  be  taken  in  the  action  without 
leave  of  the  court.  (P.  L.  1903,  p.  537;  3  C.  S. 
4053;  Rev.,  sec.  4;  1855,  sec.  4.) 

Supreme  Court  Rules,  1913.  Rule  26. — All  writs  and  pro- 
cess issuing  out  of  this  court  shall  be  written  by  pen  or  type,  or 
printed,  or  partly  written  and  pnrtly  printed :  and  there  shall  be 
endorsed  on  such  writs  and  nrocess,  under  the  title  of  the  action, 
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tlie  name  and  office  address  in  tliis  State  of  the  attorney  who 
sliali  sue  out  the  sfuiie,  or  the  name  an«l  resilience  of  the  party, 
if  tie  shall  sue  out  the  ^nie  himcelf. 

T-'nless  otlierwise  required  by  statute  or  order,  it  shall  be  Butfi- 
cient  service  of  any  paper  in  tlie  caiipe  to  leave  the  same  at  such 
office  or  residence  between  tlit  hours  of  ten  a.  m.  and  four  p.  ji., 
until  notice  of  removal  to  anotlier  office  or  residence  is  received. 

The  first  paper  filed  in  the  cance  for  any  defendant  shall  he 
likewiae  endorsed  with  the  name  and  office  address  in  this  State 
of  the  attorney  or  with  the  name  and  residence  of  the  party,  and 
such  endorsement  shall  have  tlie  same  effect  with  regard  to  the 
service  of  subsequent  papers  in  the  cause.     (Rule  11,  1905.) 

SuPKHME  CovRT  KiTLEs.  1913.  RuLE  27. — All  writs  of  enw 
shall  be  sealed  with  the  official  seal  of  this  court,  and  signed  by 
the  clerk,  or  bis  assistant,  perMmally;  and  shall  he  made  re- 
turnable within  twenty  davs  from  the  time  of  issuing  the  same. 
(Rule  Dl,  November  3,  1009.) 

Ske  Supreme  Court  Rule.s.  1913.  Rule  31  (e).— The  first 
pleading  filed  bv  any  partv  shall  state  his  place  of  residence. 
(Rule  17,  P.  A.'l913;   P.  L.  1912.  p.  388,  post  see.  311.) 

('oMPELLtXG  DrscLOsuRK  OF  Attorxey's  ArTiiORiTY. — Court 
or  party  to  suit  can  call  for  procif  of  attorney's  authority.  Hess 
r.  Cole,  23  L.  116.  For  niefiiod  of  proceeding  where  tlie  attor- 
ney of  record  denies  that  he  is  the  attomev,  see  Anonvmous,  Ifi 
L.'396:  Martinis  r.  Johnston,  21  L.  239;  Harwood  t-.  Smet- 
hurst.  30  h.  230. 

OOMPELLIXO      DlSCLOSUIiE     OF     ReSIDEN'CE     OR     AnnRESR     OF 

Ci.iEXT. — If  the  attorney  of  record  neglects  or  refuws  to  state 
his  client's  place  of  residence',  the  other  party  may  have  a  rule 
to  show  cause  whv  se<'urity  'ut  costs  shonld  not  be  filed.  Mul- 
ford  V.  (Jeschchiat,  16  L.  27'*.  Such  demand  does  not  stay  the 
running  of  the  defendant's  time  to  plead.  Whitney  i'.  Bank,  40 
L.  481.  If  plaintiff's  attorney  refuse  to  declare'  the  place  of 
abode,  or  so  long  omit  tiiat  his  failure  amounts  to  a  refusal,  the 
plaintiff  can  proceed  no  further  in  the  action  without  leave  of 
the  court.     Id, 

6.  Malpractice:  Penalty:  Neglect  or  Blismanafremeiit  of 
Attorn^:  Ijability  tar  Damages. 
If  any  counsellor,  solicitor  or  attorney  shall  be 
guilty  of  malpractice  in  any  court  he  shall  be  put 
out  of  the  roll  and  never  after  permittted  to  prac- 
tice as  such,  unless  he  shall  obtain  a  new  license 
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and  be  again  enrolled;  and  if  a  solicitor  or  at- 
tomej'  shall  neglect  or  mismanage  any  cause  in 
which  he  is  employed,  he  shall  be  liable  for  all 
damages  sustained  bv  his  client.  {P.  L.  1903,  p. 
538;  3  C.  S.  4054;  Rev.,  sees.  5,  7;  R.  S.  929,  sees. 
.3,6;  1799,  sees.  3,  6.) 

SrPRKHE  Court  Rcles,  li*!.*!.  Rclf.  13. — Affickvitapresratcd 
to  the  court  for  the  purpose  of  obtaining  a  rule  to  show  cause 
wliv  the  name  of  an  attorney  phonld  not  ]te  stricken  from  the 
mil  shall  not  be  tile<l  without  an  oriler  of  the  court ;  and  no  siich 
rule  to  show  cause,  it  allowed,  phall  he  actuallv  entered  until  the 
court  by  ?]MX-ial  order  so  (lirttts;  and  whene\cr  such  a  rule,  not 
entered,  shall  be  discharged,  no  entry  thereof  shall  he  made  and 
no  jMipers  shall  l»e  filed. 

MALPiiACTirK  —  Dkbaiimkxt.  HiSTORtcAL. — Appointment 
of  solicitorc  and  power  to  disLar.  In  re  Hai^ch,  83  E.  8?;  DO 
A.  12  Criminal  courts  have  inherent  |Kiwer  to  suspend  attor- 
neys pending  their  indictment,  in  re  Simps^m.  21  L.  J.  10!l; 
In  re  Raisoli,  supra.  For  a  ftatement  of  the  causes  whi<h  will 
justify  the  disbarment  or  din-iplinins  of  an  attorney  or  solici- 
tor, pee  In  re  Caliill,  6fi  L.  r.'jr;  -W  A.  119;  In  re  AVariman 
(X.  J.),  31  A.  1040;  In  re  Untz.  (i.)  L.  i;U:  40  A.  7fil:  In  re 
Young.  7.>  L.  83;  67  A.  717:  In  re  .Simiw^m  (N.  J.),  S->  A. 
■■>II7:  In  ro  He<ile  (X.  J.),  ^7  A.  1(10;  In  re  H.  C.  Jr.,  «1  E. 
S;  85  -\.  330;  In  re  Halm,  94  A.  9-^3:  84  E.  523;  96  .\. 
589;  In  re  Smith,  9+  A.  39:  84  K.  2.52;  In  re  Ilosenkrans. 
94  A.  42 ;  84  E.  232 ;  In  re  Brcdit.  94  A.  214 ;  84  E.  2;2  :  In 
re  Coyer,  94  A.  29:  84  E.  449;  In  vc  Eaton.  94  A.  31:  84  E. 
379;  In  re  Cosey.  94  A  .54;  8-1  E.  :U:t :  90  A.  .59.1.  An  attorney 
mav  be  struck  of!  the  roll  for  breach  of  the  rules  of  the  courl  or 
offk'ial  duties.  Anonymous,  7  L.  102,  104.  Where  alleged  mi.=- 
conduct  inyolves  a  criminal  offense,  the  court  will  not  disl)ar  an 
attorney  in  advance  of  a  conviction  unless  the  evidcnee  is  clear 
and  convincing.  In  re  Xoon.in  &  f^impson,  0.1  L.  142 :  40  A.  .')70. 
.\  counsellor  who  is  unfaithful  to  the  instructions  of  his  client, 
fails  to  render  them  services  antl  retains  mcmev  recei\ed  from 
them,  should  be  dislwrred.  In  n>  JIcDcrmit,  03  Ti.  470;  43  A. 
08.1.  Where  attorney  renders  a  bill  to  client,  which  is  fraudu- 
lently untrue,  including  items  for  services  not  rendered,  inflated 
beyond  what  the  services  are  worth,  and  with  retainer  amounts  to 
more  than  sum  recoycred  of  defendant,  court  may  |)rocei>d  sum- 
marily against  him  for  his  misconduct.  Tate  r.  Field.  00  E.  42; 
40  A.'  952. 
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Xeglioence — Miscokduct:  Liability  to  Cliekt. — Negli- 
gence of  attorney  in  eondiitting  case  is  attributable  to  client 
(Leo  V.  Green,  52  E.  1 ;  28  A.  904),  excepting  where  client  is  a 
municipal  corporation.  Lewis  v.  Elizabeth,  25  E.  398.  Attorney 
must  see  that  judgment  obtained  for  his  client  ib  properly  en- 
tered. Griggs  V.  Drake,  21  L.  169,  173.  Attorney  employed  fo 
draw  a  building  contract  not  liound  to  file  it  and  is  not  liable  for 
failure  bo  to  do.  Fenaille  v.  C'ougert,  44  L.  286.  Liability  for 
unauthorized  appearance.  Hendrickson  v.  Hendrickson,  15  L. 
102;  Price  v.  Ward,  25  L.  235.  Attorney  and  solicitors  may 
be  dealt  with  summarily  for  breaches  of  duty  and  privileges  on 
their  part  in  dealing  with  their  clients.  Crane  v.  Gumee,  71  A. 
338;  'i'5  E.  104;  Bullock  v.  Angleman  (Cb.),  87  A.  627;  Mon- 
day V.  Strong,  52  E.  833;  31  A.  611.  Client  may  maintain  an 
action  for  damages  against  attorney  for  neglect  of  his  case. 
Tiehanor  v.  Hayes,  41  L.  193;  French  r.  Armstrong,  76  A. 
336;  80  L.  152.  Bill  in  e<)uity  will  not  lie  against  an  attorney 
for  damages  for  his  negligence,  aa  client  has  remedy  at  law. 
Nancrede  v.  Voorbis,  33  E.  524. 

6.  Termination  of  Authority:  by  Death:  Bemoval  from 
Stat«. 
If  a  solicitor  or  attorney  shall  die  or  remove  out 
of  this  state  or  be  put  out  of  the  roll,  his  client 
shall  be  notified  to  appoint  another  in  his  stead, 
and  if  he  fails  to  do  so  the  adverse  pai-tv  mav 
proceed  in  the  action.  (P.  L.  1903,  p.  538;  3  C.  S. 
4054;  Rev.,  sec.  6;  R.  S.  929,  sec.  4;  1799,  sec.  4.) 

Supreme  Court  Rules,  1913.  Rule  lO-^No  attorney  of  this 
court,  not  actually  residing  in  this  state,  shall  appear  or  act  as 
attorney  of  record  in  any  casa  in  any  of  the  courts  of  this  state. 
(Rule  io,  1905.) 

Supreme  Court  Rules,  1913.  Rule  11. — Xo  attorney  or 
other  person  not  residing  in  this  state,  or  person  not  regularly 
licensed  and  enrolled,  shall  practice  in  the  name  of  any  attorney 
of  this  court,  nor  shall  any  attorney  thereof  permit  another  so  to 
practice,  on  pain  of  being  struck  off  the  roll.     (Rule  11,  1905.) 

Supreme  Court  RuLts,  1913.  Rule  13. — ^The  clerk  of  this 
court,  or  any  person  acting  for  him  or  in  his  behalf,  shall  not 
practice  as  an  attorney  or  counpellor  in  this  court.  (Rule  12. 
1905.) 
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SuPHEME  Court  Rules,  1913.  Hulk  1+. — (a)  \o  person  wlio 
shall  be  disbarred  or  suspended  as  an  attoraey-at-law  sliatl, 
(luring  the  period  of  Piich  disBbility,  be  penniited  to  praetiee  as 
a  counsel  Inr-at-law. 

(6)  The  rule  disbarring  ov  suspending  an  attoruoy  may  pro- 
vide that  such  attorney  shall  not,  during  the  period  of  surh  disa- 
bility, act  as  a  Supreme  Court  commissioner  or  examiner. 

De.\th. — The  relation  of  ettomev  and  dient  is  terminated  by 
the  client's  death.    Wood  r.  Hopkins,  3  L.  •(>«»,  2fi3. 

ItBitovAL  FnoM  State. — An  attorney  of  the  Supreme  Court 
wbo  removes  from  the  state  does  not  cease  to  represent  bis  client 
in  actions  previously  commenced  until  another  has  been  substi- 
tuted in  bis  place.  '  Fanglman  i:  Elizabeth,  58  h.  309;  ;)3  A. 
212. 

7.  Taxed  Bill  of  Coets  to  be  Filed  Before  Issne  of  Execution : 

Penaltj  for  Fsilnre  to  File. 
Every  attorney  before  he  issues  execution  shall 
file  the  taxed  bill  of  costs  or  a  copy  thereof  in  the 
office  of  the  clerk  of  the  coui-t  out  oi  which  the 
same  is  to  issue;  and  if  he  fails  so  to  do  he  shall 
forfeit  ten  doUai-s  to  the  partv  aggrieved.  (P.  L. 
1903,  p.  538;  3  C.  S.  4054;  Rev.,  sec.  8;  R.  S.  929, 
sec.  7;  1799,  sec.  7.) 

8.  Particnlars  of  Costs  Received  to  be  Furnished  bj  At- 

torney on  Demand:  Penalty  for  Illegal  Charges. 
If  a  solicitor  or  attorney  shall  receive  the  costs 
accruing  on  any  action  he  shall,  when  required  by 
the  party  at  the  time  of  payment  or  at  any  time 
within  six  months  afterwards,  draw  up  and  deliver 
the  bill  of  particulars  thereof  with  a  receipt  to  the 
party  paying  the  same;  and  if  he  fail  so  to  do  he 
shall  forfeit  ten  dollars  to  the  party  aggrieved; 
if  a  solicitor  or  attorney  shall  charge  in  his  bill 
of  costs  for  services  not  actually  done  or  for  serv- 
ices not  allowed  by  law  or  shall  take  any  greater 
fee  or  reward  for  any  service  than  is  allowed  by 
law,  he  shall  forfeit  to  the  party  aggrieved  thirty 
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dollars.    (P.  L.  1903,  p.  538;  3  C.  S.  4054;  Rev., 
sec.  9, 10;  R.  S.  929,  sees.  8,  9;  1799,  sees.  8,  9.) 

Supreme  Court  Buus,  1913.  1{ule  W5. — The  attnrDeys  of 
record  in  ever)'  cause  in  the  court,  respectively,  shall  be  answer- 
able to  the  officer  thereof  for  all  lawfuPfees  which  shall  become 
due  to  him  in  the  conducting  of  such  cause,  sheriff's  execution 
fees  excepted.     (Rule  73,  1!»05.) 

Supreme  Court  Ruwa,  1913.  Hule  206.— The  clerk  of  the 
court  shall  he  authorized  to  receive  fi-om  the  attoraeys  thereof, 
respectively,  all  such  fees  as  shall  become  due  to  the  state;  and 
in  order  to  enforce  the  punctual  payment  thereof  by  the  said  at- 
torneys, tiie  clerk  shall  forliear  to  enter,  or  suffer  to  lie  entered  in 
the  minutes  of  this  court  or  in  the  clerk's  book,  or  to  be  tiled  in 
his  office,  any  rule  or  rules,  paper  or  papers,  until  the  fees  due 
to  the  state  therefor  phall  have  bwn  paid.  (Ifule  11,  1005, 
modified.) 

Extent  of  Penalty. — The  penalty  prescribed  is  for  all  the 
overcharges  included  In  one  hill  of  costs,  and  not  thirty  dollars 
for  each  excessive  item.    Taui/er  r.  Croxall,  17  L.  33'^. 

The  statute  regulating  fees  does  not  control  the  charges  which 
attorneys,  solicitors  and  counsel  niav  make  against  their  clients. 
M\indv'  V.  Strong,  53  E.  833;  31  A.  Gil.  Where  attorney  is  a 
party  to  action  and  obtains  judpnent.  he  is  entitled  to  the  same 
taxaiilc  costs  as  other  litigants.  State,  Drake,  r.  Berrv,  i'i  L. 
fiO :   Board  r.  State  Bank,  38  E.  3fi. 

Client  is  entitled,  as  against  his  solicitor,  to  costs  ta.ved  in  the 
CH=e.  as  costs  are  recoveralile  by  a  party  a.=  compensation  to  bini. . 
Solicitor  is  entitled  only  to  lien  on  them  for  the  repayment  of 
money  expended  by  him  in  the  suit.  ¥,\y  v.  Feet,  a'i  E.  7.1 1;  2fl 
A.  817.  Attorney's  fee,  not  taxable,  cannot  be  included  in  the 
costs.    Holmes  v.  Sinnickson,  15  L.  313. 

9.  Attorneys,   Counsellors,  and  Scdlcitors  may  Sue  to  Ke- 
cover  Fees:  Bill  of  Fees,  Charges  and  Disbursements 
must  be  Fiimisbed  Client  before  Suit. 
Every  solicitor,  attorney  and  eouusellor  may 
commence  and  maintain  an  action  for  the  recovery 
of  any  reasonable  fees,  charj^es  or  disbursements, 
in  equity  or  at  law,  as:ainst  liis  client  or  his  legal 
representative,  provided  he  shall  have  first  deliv- 
ered to  such  client  or  his  legal  representative  or 
left  for  him  at  his  usual  place  of  abode,  a  copy  of 
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his  bill  of  such  fees,  charges  and  disbursements. 
(P.  L.  1903,  p.  538;  3  C.  S.  4054,  as  amended  by 
P.  L.  1911,  p.  412;  Rev.,  see.  12;  R.  S.  929,  sec.  11; 
1799,  sec.  11.) 

After  tlie  s*>rviee  of  a  summons  and  romptaint  in  any  action  at 
law,  or  the  filing  of  a  bill  of  complaint  or  petition  in  the  Court 
of  Chancery,  or  the  service  of  an  answer  containing  a  counter- 
claim in  any  action  at  law,  the  attorney,  solicitor  or  counsel  I  or-at- 
law  who  shall  appear  in  said  cause  for  such  party  instituting  the 
action  at  law,  or  suit,  or  filing  tlie  petition  or  counter-claim,  shall 
have  a  lien  for  compensation,  upon  his  client's  cause  of  action, 
suit,  claim  or  conn  tor-claim,  which  shall  contain  and  attaciT  to  a 
verdict,  report,  decision,  decree,  award,  judgment  or  final  order 
in  liis  client's  favor,  and  the  proceeds  thereof  in  whosoever  hands 
they  may  come:  and  the  lieu  shall  not  l)e  affected  by  any  settle- 
ment between  the  parties  before  or  after  judgment  or  final  order 
or  decree.  The  court  in  which  such  action,  suit  or  other  pro- 
ceeding is  pending,  upon  the  petition  of  the  attorney,  solicitor  or 
connPcUor-at-law,  mav  determine  and  enforce  the  lien.  (P.  L. 
101+,  p.  410.) 

Provisions  M.vND.\TOiiY. — Service  of  bill  of  costs,  fees  and 
disbursements  are  conditions  precedent  to  suit  by  attorney  and 
must  be  alleged  in  the  complaint  and  proved  as  part  of  the  plaint- 
iff's case.  Perkins  v.  McEride,  92  A.  395;  83  E.  653;  Bentlev 
f.  Fidelitv  Co.,  75  L.  828;  (i9  A,  302;  McCrea  r.  Stierman.  76 
li.  394:  69  A.  1(1118:  Brown  v.  Harriot,  81  L.  484;  8i)  A.  479; 
Truitt  V.  Darnell,  65  K.  221;  55  A.  692.  Xot  necessary  where 
services  consist  in  the  examination  or  preparation  of  papers  not 
connected  with  any  pending  litigation.  Wi>scott  t'.  Baker,  85  A. 
315:  83  L.  460;  Brown  i^.  Ilorriot,  81  L.  484  ;  80  A.  479. 

Recoveey  of  Counsel  Fhi:. — Action  at  law  will  not  lie  against 
a  husband  bv  solicitor  for  services  to  wife  in  defending  divorce 
suit.    Westcott  V.  Hincklev,  5fi  L.  3i3;   29  A.  154. 

Cited.— Roberson  v.  Criclifield,  94  A.  583;  Mundav  r. 
Schantz,  52  E.  744 ;  30  A.  322 ;  Strong  r.  Munday,  52  E.  8;t:i : 
31  A.  611.  Before  act  of  1911  counsel  fees  could  not  be  recovered 
unless  there  was  an  express  contract.  Seelev  i'.  Crane,  15  L.  35; 
Shaver  v.  Xorris,  3  L.  *912,  470:  Vanatta  i'.  McKinnev,  16  L. 
235;  see  Hver  v.  Little,  20  E.  44.3,  460;  Hopper  v.  Ludlum,  41 
L.  182;  Blake  r.  Elizabeth.  2  L.  J.  328;  Gill)ert  r.  Thomas,  21 
Ji.  J.  57. 

Attorney's  Lien  os  Costs  axd  Ji-domext  eoh  Fee. — An  nt- 
toniey  has  a  lien  for  bis  cosfs  and  conipensalion  uiioii  the  judg- 
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ment  recovered  by  liim.  Newman  r.  Sliipman,  15  L.  J,  83.  At- 
torney lias  a  lien  on  the  ta-xtd  liill  of  costs  for  repavment  of 
money  expended  by  liim.  Kly  «.  Peet,  52  E.  734;  29  A.  817. 
Attorney's  lien  for  oosti:  e.\istb  only  wliere  he  has  received  money 
upon  tlie  judgment  or  has  airested  it  in  transitu  or  where  de- 
fondant  has  paid  tlie  judgment  after  receiving  notice  of  attorney's 
claim.  Braden  v.  Ward,  4'^  L.  518.  The  attorney  of  the  plaintiff 
has  a  claim  upon  the  plaintiff's  judgment  for  his  taxable  costs 
and  court  charges  which  is  entitled  to  be  preferred  to  the  defend- 
ant's right  to  offset  the  judgment  held  bv  him  against  the  plaint- 
iff.   Pride  v.  Smalley.  6(i  L.  378;  53  A.  955. 

When  Inapplicable. — This  section  docs  not  apply  to  a  suit 
brought  to  recover  the  amount  of  a  bill  of  costs  in  a  proceeding 
to  trr  the  right  to  personal  pn'perty  in  a  justice's  court.  Cole  v. 
Lunger,  42  L.  381. 

Contracts  for  Compkxsatiox. — A  contract  of  an  atlomey- 
at-law  for  a  certain  remuneration  for  bis  services  is  legal  and  can 
he  enforced  by  suit,  such  an  officer  not  standing  on  the  same  foot- 
ing as  an  advocate.  Schomp  r,  Schenck,  40  L.  195,  The  law  of 
maintenance  and  champerty  does  not  prevail  in  this  State.  Id. ; 
Shreve  v.  Freeman,  44  L.  78;  Tcmey  v.  Wilson,  45  L.  282. 
Counsel  fees  can  he  recovered  by  action  where  an  agreement  haa 
Iwen  made  to  pav  a  specific  sum  for  services  as  counsel.  Zabriskie 
V.  Woodruff,  48  L.  610;  7  A.  336. 

10.  When  Attorney  Cannot  become  Surety. 

No  practicing  attoraey  shall  be  surety  on  a  bond 
as  security  for  costs  or  a  replevin  bond  or  a  bond 
given  to  obtain  a  certiorari;  and  any  such  bond 
signed  bv  a  pi-acticing  attornev  as  surety  shall  be 
insufficient.  (P.  L.  1903,  p.  538;  3  C.  S.  4054; 
Rev.,  see.  13;  Rev.  of  1874;  Supreme  Court  Rule 
80.) 

11.  Agreements  out  of  Court  must  be  in  Writing. 

No  admissions,  consents  or  agreements  made 
out  of  court  by  the  parties  or  their  attorneys  or 
counsellors,  with  respect  to  the  conducting  of  ajiy 
action,  shall  be  taken  notice  of  by  the  court,  unless 
the  same  be  in  writing.  (P.  L.  1903,  p.  539;  3  C.  S. 
4054;  Rev.,  sec.  14;  Rev.  of  1874;  Supreme  Comi; 
Rule  55.) 
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ADy  agreement  between  eolicitors  must  be  reduced  to  writing, 
signed  and  filed.  Caldwell  v.  Estell,  20  L.  336 ;  Wilson  v.  King, 
23  E.  150;  Locomotive,  etc.,  Co.  r.  Erie  E.  B.,  3?  L.  23,  9?; 
WelBli  i;.  Blackncll,  14  h.  344,  34->.  Stipulation  of  counsel 
wliieh  deprives  client  of  valuable  legal  rights  will  not  be  en- 
forced. Howe  i:  Lawrence,  22  L.  99.  Stipulation  prepared  by 
one  side  cannot  be  used  if  counsel  on  the  other  cide  does  not  con- 
sent to  it.  Van  Waggoner  i'.  Coe,  So  L.  197.  Stipulation  agreed 
upon  by  counsel  does  not  bind  until  filed  in  court.  Vntil  tlien  it 
may  be  altered  or  revoked  by  either  party.  Gray  v.  Robinson, 
Fcbruan\  1876.  An  admission  of  counsel  made  several  months 
after  trial,  and  after  he  has  ceased  to  represent  client,  is  not  evi- 
dence against  the  latt«r.  Janeway  r.  Sk'erritt,  30  L.  07.  Stipu- 
lation made  by  counsel  binding  on  client.  State,  Butler,  i'. 
Kitchen,  41  L."  229;  Lewis  v.  Weir,  14  L.  353,  3.55;  Dayton  v. 
Burnet,  8  L.  253;  Paterson  v.  Read,  43  E.  18;  10  A.  807;  Tay- 
lor Prov.  Co.  V.  Adams  Express  Co.,  71  L.  .'J23;  59  A.  10. 

Stipclatioxs — OoNCUiaivKNESs. — A  stipulation,  made  in 
open  court,  is  binding  upon  the  parties  thereto,  and  the  trial 
judge  is  justified  in  charging  the  jury  in  accordance  therewith. 
Decker  r.  George  W.  Smith  &  Co.,  96  A.  91.5. 

12.  Women  may  be  Attorneys. 

No  person  shall  be  denied  admission  to  examina- 
tion or  be  refused  recommendation  to  the  governor 
for  license  to  practice  law  as  an  attorney  or  coini- 
sellor  on  account  of  sex.  (P.  L.  1903,  p."  539;  3  C. 
S.4055;  P.  L.  1895,  p.  366.) 


n.  TITLE  OF  ACTION. 

See  Single  Form  of  Action,  P.  A.  1912,  p.  378,  g  3,  post,  § 
262. 

13.  Title  of  Actiim  Unchanged  on  Appeal. 

Upon  the  removal  of  any  action  to  a  court  of 
appellate  jurisdiction,  the  title  of  the  action  as 
originally  instituted  shall  be  retained,  the  charac- 
ter in  which  the  parties  appear  in  the  writ  or  other 
proceeding  for  removal  being  described  after  their 
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names  respectively.  (P.  L.  1903,  p.  539;  3  C.  S. 
4055;  P.  L.  1900,  p.  72,  see.  1.) 

SuPBEUE  Court  RcleSj  1913.  HtiLE  15. — la  entitling  causes 
the  following  rules  sliati  ]n-  observed: 

Tlie  name  of  the  state  shall  not  be  used  merely  because  of  the 
nature  of  the  writ  or  proceeding;  but,  in  stead,  the  name  of  the 
party  in  interest  shall  be  used. 

In  notices  of  trial  or  argument,  in  printed  cases,  points  and 
briefs,  and  in  opinions  filed  and  reported,  the  parly  instituting 
tlie  original  suit  or  proceeding  shall  be  named  first,  although  the 
other  party  may  be  the  mover  of  the  particular  trial  or  argument 
noticed,  or  may  lie  appellant  or  plaintiff  in  error.  On  appeals, 
writs  of  error  or  certiorari,  the  character  in  whicli  the  parties  ap- 
pear ^hall  be  stated  after  their  names,  res])ectivelv,  (Rule  15, 
1905.) 

14.  Name  of  State  not  to  be  made  Part  of  Title. 

The  name  of  the  state  shall  not  be  made  a  part 
of  the  title  of  any  action  merely  because  i>f  the 
nature  of  the  ^vrit  or  proceeding  by  Avhich  it  is 
taken  into  court.  (P.  L.  1903,  p.  539;  3  C.  S.  4055; 
P.  L.  1900,  p.  72,  sec.  2.) 

Sri'iiEME  Court  KuleSj  1913.   Rule  15.   P.\r.  1. — The  name 

of  the  slate  shall  not  he  used  merely  l)ecause  of  the  nature  of  tlie 
writ  or  proceeding;  hut,  instead,  the  name  of  the  partv  in  in- 
terest shall  be  used.     {Rule  15.  1905.) 

Cited.— Anderson  v.  Myers,  77  L.  186;   71  A.  139. 

IB.  Docket  and  Index  on  Appeal. 

The  clerks  of  the  various  courts  of  appellate 
jurisdiction  shall  enter,  docket  and  index  all  ac- 
tions and  keep  a  record  thereof  in  conformity  with 
the  above  provisions,  and  if  the  parties  fail  to 
comply  therewith,  said  clerks  shall  re-entitle  such 
actions  and  notifv  the  parties.  (P.  L.  1903,  p.  539; 
3  €.  S.  4055;  P.  L.  1900,  p.  72,  see.  3.) 
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m.  HOW  TO  PBOSEOUTE  AND  DEFEND. 
16.  Who  may  Sae  <x  Defend. 

Every  person  of  full  age  and  sound  mind  may 
prosecute  or  defend  any  action  in  any  court,  in 
person  or  bv  his  solicitor  or  attoi-ne\'.  (P.  L.  1903, 
p.  539;  3  C.  S.  4055;  Rev.,  sec.  15;'  R.  S.  929,  sec. 
1;  1799,  sec.  1.) 

Pleadisg  Jn  SriTs  by  Ishaxk  Persons. — If  a  coniplninant 
appear  upon  the  face  of  the  iiill  filed  to  he  a  lunatic,  and  no  next 
friend  or  committee  named  in  the  bill,  the  objec-tion  may  be 
raised  by  motion  to  take  the  bill  from  the  files.  Xon-om  v. 
Rogers,  16  E,  484.  A  bill  exhibited  by  a  person  of  unbound 
mind  should  be  taken  from  the  files.  Id.  Tlie  bill  in  tliis  cauiie 
having  been  filed  by  a  lunatic,  and  the  defendant  having  de- 
murred, leave  was  given  to  .vlthdraw  the  demurrer,  and  bill  or- 
dered to  he  taken  from  tlie  files.    Id. 

Pabties  to  Sl'its  by  axi)  Against  Insank  PBasoxs.— A 
lunatic  having  an  interest  in  the  case  must  be  made  a  partv. 
Harrison  r.  Kowan,  4  Waeh.  C.  C.  203,  207 ;  Fed.  Cae.  Xo.  C, 
143.  The  guardian  of  a  party  defendant,  declared  a  lunatic  after 
the  bill  was  filed,  ehould  be  made  a  party  to  the  Buit.  Search  v. 
Search,  26  E.  110.  A  mere  stranger  to  an  allied  idiot  cannot 
appear  for  her.    Rorback  r.  Van  Blarconi,  20  E.  461. 

Appearance  for  Insane  Perboxs. — Idiots  and  lunatics  must 
sue  by  their  guardians.  Dorsheimer  v.  Roorbak,  18  B.  438.  A 
hill  filed  in  the  name  of  an  idiot  by  a  volunteer,  styling  himself 
her  next  friend,  not  appointed  upon  inquisition  found  nor  au- 
thorized by  the  court  to  file  the  hill  as  her  next  friend,  will  lie 
disniisae<l  on  motion  of  the  defendant.  Id.  An  idiot  must  ap- 
pear before  the  court  in  person.  A  lunatic  may  appear  by  at- 
torney, Covenhoven's  Casej  1  E.  li).  A  lunatic  can  sue  only  by 
his  committee  or  guardian,  who  is  responsible  for  the  conduct  of 
the  suit,  or  by  the  attorney-general  or  next  friend,  where  the  in- 
terests of  the  guardian  clash  with  those  of  the  lunatic,  Xnrcom 
V.  Rogers,  16  E.  484. 

Practice  in  Scit  Against  Insane  Persons. — The  common 
law  nile  that  lunatics  should  defend  in  the  same  manner  as  other 
persons  has  been  adopted  in  this  state.  The  proper  practice  is 
by  rule  of  court  for  the  appointment  of  an  attorney,  after  notify- 
ing the  guardian  of  such  application.  In  such  case  the  court 
will  appoint  the  attorney.    Van  Horn  v.  Hann,  39  L,  207,    In 
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attachmeut  against  the  estate  of  a.  lunatie  he  need  not  appear 
and  be  defended  hy  hia  next  friend.  Weber  v.  Weitling,  18  E, 
441.  Whei-e  the  attorney  of  the  lunatic  ceases  to  act,  the  notice 
to  substitute  anotlier  attorney  must  be  served  upon  hia  com- 
mittee.   Den  V.  Folger,  20  L.  115. 

Cited.— In  re  Raisch,  90  A.  12;  83  E.  82;  In  re  Harris,  9-5 
A.  161.  A  party  litigant  cio  have  only  one  solicitor  of  record, 
who  may  be  an  individual  practitioner  or  a  firm  of  practitioner?, 
vrlio,  as  such,  are  regarded  as  a  single  entity.  In  re  Stewart 
(Ch.).  EISA.  739. 

17.  litijruits  must  Prosecute  Etc.,  PersonaUjr  or  by  li- 

censed Attorney:  Exception  of  Infant. 
No  person  except  in  his  own  ease  or  in  the  case 
of  an  infant  shall  be  permitted  to  appear  and  pros- 
ecute or  defend  any  action  in  any  court,  unless  he  .■ 
is  a  licensed  attorney-at-law  of  the  supreme  court 
of  this  state,  who  shall  be  under  the  direction  of 
the  court  in  which  he  acts.  (P.  L.  1903,  p.  539; 
3  C.  S.  4055;  Rev.,  sec.  16;  R.  S.  929,  sec.  2;  1799, 
sec.  2;  1899,  p.  423.) 

Any  person  or  pcrnons  engaging  in  the  practice  of  law  in  this 
state  without  being  duly  licensed  therefor  as  provided  by  taw, 
shall  I*  guiltv  of  a  misdemeanor.    P.  L.  1913,  p.  358. 

CiTEa).— In  re  Haiseh.  90  A.  12;  83  E.  82;  In  re  Harris,  95 
A.  71)1;  In  re  Scwart,  95  A.  739:  supra,  sec.  Ifi. 

18.  Ooardian,  Etc.,  of  Infant  may  Sue  and  Defend:  Action 

not  to  l)e  Stayed  until  Hajority. 
If  an  infant  is  entitled  to  an  action  or  if  au  action 
is  brought  against  him,  his  guardian  duly  ap- 
pointed or  specially  admitted  for  that  purpose 
shall  be  permitted  to  prosecute  or  defend;  but  in 
no  case  shall  the  action  be  staved  until  the  infant 
arrives  at  full  age.  (P.  L.  1903,  p.  5.39;  3  C.  S. 
4055;  Rev.,  sec.  18;  R.  S.  929,  sec.  5;  1799,  sec.  5.) 

Rights  of  Pabests. — A  father  has  the  first  and  beet  right  to 
act  as  the  next  friend  of  hia  infant,  in  any  litigation  necessary 
for  ilie  protection  of  his  chihl's  rights.  Rue  v.  Meirs,  43  E.  377; 
12  A.  369. 


Dig,, z.d  by  Google 


IV.  PABTIES. 

1,  In  Qeneral. 

See  post. 

All  persODS  claiming  an  interest  in 
subject  of  action  may  be  plaint- 
iffs   P.  A.  1912,  sec.  4 ;  §263. 

Executors,  etc.,  beneficiary  of  con- 
tract may  sue  or  be  aucd P.  A.  1012.  see.  7 ;  §  267. 

Personal    repreeentatives   may    be 

plaintiffs P.  A.  1912,  R.  6;   S.  C.  R. 

1913,  R.  16,  §  300. 
Assignor  and  assignee  niav  join  as 

plaintiffs ." P.  A.  1912,  R.  9;   S.  C.  R. 

1913,  R.  19,  §  303. 
■ .    Assignee  pending  suit  may  join  as 

'plaintiff P.  A.  1912,  R.  10 ;  R.  C.  R. 

1913,  R.  20,  §  304. 
Plaintiff  declining  to  join  may  be 

made  defendant P.  A.  1912,  sec.  5 ;  §  2(i4. 

Personal   representatives   may   be 

joined  as  defendants P.  A.  1913,  R.  6 ;   S.  C.  R. 

1913,  R.  Ifi,  S  300. 
Persons    severally   liable   mav   be 

joined  as  defendants " P.  A.  1912,  R.  7;   S.  C.  R. 

191.3.  R.  17,  §  301. 

Parties  in  the  alternative P.  A.  1912,  R.  8;   S.  C.  R. 

li)]3,  P.  18,  §  302. 
All  persona  claiming  an  interest 
in  tbe  snbject  of  tlie  action  mav 

be  joined  as  defendants .P.  A.  1915,  sec.  6;   g§  26.i, 

2fifi. 
Court  mav  determine  controversv 

between  any  parties ".P.  A.  1912,  sec.  8;  §  2fi8. 

Non-joinder  or  mis- joinder  of  par- 
ties     P.  A.  1912,  sec.  9 ;  g  269. 

riiange  of  parties  does  not  affect 

security  P.  A.  1912,  sec.  10;  §  270. 

Judgment  for  or  against  several 

parties P.  A.  1912.  see.  20;   g  280. 

Separate  trials  between  parties. . .  P.  A.  1912,  see.  13,  R.  12; 
1913.  R.  108,  §  306. 

Tbird  parties P.  A.  1912,  sec.  12.  R.  46; 

1913,  R.  e.-i,  §  340. 
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JoindtT  of  tausf?  of  action 1'.  A.  1912,  sees.  6.  11,  R. 

14;  1913,  K.  21,  §  308. 

Ol.ji'etion  for  mis-jointler  of P.  A.  1912,  B.  15;  1913,  R. 

22,  §  309. 
Sliall   not    deprive   defendant    of 

any  lawful  defense S.  C.  li.  1913,  R.  23.  g  3ft9a. 

19.  Choses  in  Action  Arising  on  Contract  Assignable:  Suit 
.by  Assignees:  Sot-Offs:  Assignmeoita  of  Sealed  In- 
struments. 
All  contracts  for  the  sale  and  conveTance  of 
lands  and  all  judgments  and  decrees  recovered  in 
any  court  of  this  or  an.v  other  state  or  of  the  United 
States,  or  of  any  territon-  of  the  United  States,  or 
of  the  District  of  Columbia,  and  all  choses  in  action 
arising  on  contract  shall  be  assignable  at  law  and 
the  assignee  may  sue  thereon  in  his  o%\n  name,  but 
in  such  action  there  shall  be  allowed  all  set-offs, 
discounts  and  defenses  not  only  against  the  plaint- 
iff but  against  the  assignor  before  notice  of  such 
assignment  shall  be  given  to  the  defendant;  the 
assignment  of  a  sealed  instrument  b,v  writing  not 
under  seal  shall  be  as  valid  as  if  under  seal.  (P.  L. 
1903,  p.  540;  3  C.  S.  4056;  Rev.,  sees.  19,  20;  R.  S. 
801,  sec.  2.  "An  act  concerning  obligations  and  to 
enable  mutual  dealers  to  discount,"  passed  1797, 
sec.  2;  Rev.  1820,  305;  Pat.  254;  1863,  p.  267,  see. 
1;  1867,  p.  486;  1890,  p.  24.) 

Sec  notes  under  section  102,  post. 

Sec  following  section  of  Practice  Act  1912,  jmst. 

P.  L.  1012.  p.  38fi,  rule  9;  S.  C.  R.  1913,  rule  19;  post,  § 
303. 

P.  L.  1912,  p.  386,  fule  10;  S.  0.  R.  1913,  rule  20;  post,  g 
304. 

P.  L.  1912,  p.  38(1,  rule  8;  S.  C.  R.  1913,  rule  18;  po8t,  g 
302. 

P.  L.  1912,  p.  378,  see.  4;   post,  §  203. 

P.  L.  1912,  p.  378,  sec.  5;   post,  S  264. 

P.  L.  1912,  p.  378,  sec.  6;   post,  §g  26.i,  286. 
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HisTomc.AL. — The  liiKtory  of  apsignmcnts  of  ilixt^es  in  attiou 
undtT  the  statutes  of  this  btate  and  antecedent  thereto  dis- 
cussed.   Sullivan  c.  Viseonti.  68  I>.  ">«;   53  A.  i>»8. 

Rbthoactive  Opkkation. — The  statute  applies  to  judgniL'iilR 
previously  recorded.  Clark  l\  Willot,  59  L.  308:  .to  A.  l()r>>; 
Willett  V.  Clark,  61  L.  696;  Ai  A.  515.  The  act  is  not  i-etroae- 
tive.     Woolt^v  V.  Moore,  fil  L.  16;    38  A.  758. 

('ONSTRurnoN  AND  OPKiiATiox  IX  Gknehai^ — Tlic  statute 
foinierly  included  only  obligations  by  which  one  party  hinds' 
himself  to  pay  money  to  another,  and  did  not  apply  to  contracts 
of  indemnity  caees  and  other  asrcenients  where  citlier  party  ivas 
bound  to  perform  other  distinct  and  independent  acts',  or  where 
the  payment  of  money  by  ono  party  depended  upon  the  pert'orin- 
anoe  nf  some  act  bv  the  other.  Buckman  r.  Outwatcr,  'iS  L.  5?2 ; 
Richardson  v.  Bea'umont;  20  L.  578. 

This  act  of  1890  does  not  imthorize  a  person  to  whom  a  judg- 
ment lias  previously  been  assigned  to  brinn  suit  upon  the  judg- 
ment in  his  own  name.  Lydeckor  r.  Babcoek,  ;i5  L.  ;)y4  :  'id  A. 
935.  The  nineteenth  section  of  the  Practice  .\ct,  iis  amended  by 
P.  L.  1890,  p.  SI,  sec.  1,  Mipcrseded  by  this  act,  did  not  make 
a'i.''ignable  a  part  of  a  cimtract,  chose  in  action  or  other  matter 
covered  by  its  terms,  so  thai  the  assignee  of  such  part  may  sue 
thereon  in  his  own  name  at  law,  at  least  without  the  consent  of 
the  other  contracting  party.  Otis  c.  Adams,  ."ifl  L.  38:  37  A. 
1092. 

OlSTtN'OTION  BtnWEEX  Lk(1AL  AN'I>  EgiUTABLE  AfiRIGX JIEXTS. 

— Whether  there  exist  any  distinction  between  n  legal  and 
equitable  alignment  of  a  chose  in  action.  <|iiiere.  Sullivan  r'. 
Viseonti,  68  L.  543;  .^)3  A.  5!>8. 

iSuFEiciEXCY  OF  AKslo^'^f KXT  IX  GiCNERAi,. — Tiic  form  of  the 
assignment  is  immaterial.  It  may  be  by  writing  under  seal,  by 
"Titing  without  seal,  or  by  mere  delivery  for  value.  Winfieid  v. 
Hudson,  28  L.  255,  261,  (Jrecn,  C.  J.  An  assignment  of  a  bond 
or  other  specialty  need  not  bi?  by  deed  or  in  writing,  in  order  to 
enable  the  assignee  to  mti  in  his  own  name.  Allen  v.  Pancoast. 
20  Ij.  68.  Where  an  instrument  is  made  assignable  by  statute, 
but  not  in  any  specified  mode,  and  by  the  terms  of  the  contract 
it  is  made  assignable  by  indcrsemcnt,  the  bolder  may  in  that 
mode  acquire  title  to  the  instiument,  and  a  right  to  maintain  an 
action  thereon  in  his  own  name.  Winfieid  v.  Hudson,  28  L.  ?.'>5. 
An  assignment  docs  not  necessarily  imply  or  require  writing. 
Hutehingf"  v.  Ijow,  13  L.  2-17,  Drake,  J.  Securities  may  be 
transferred  under  the  pi-ovisions  of  a  tnist  deed,  by  delivery. 
Vreeland  r.  Van  Horn,  17  K.  137.  It  is  not  necessary  that  the 
assignment  of  a  bond,  when  made  under  seal,  should  show  any 
»onsi deration.     Gregory  v.  Freeman,  28  L.  405. 
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Not  Necessary  to  Sie  is  Amsioxee's  Name. — The  etattite 
does  not  require  that  suit  l>e  in  the  name  of  the  assignee,  and 
where  the  plaintiff  institutes  suit  against  defendant,  and,  pend- 
ing the  suit,  assigned  iiis  right  of  action,  liis  assignee  was  entitled 
to  continue  tlie  suit  in  plaintifE's  name,  though  tiie  suit  was* not 
commenced  for  the  benefit  of  anv  person  other  tlian  the  plaint- 
iff.   Elsberg  V.  Honeck,  76  L.  181 ;  68  A.  1090. 

HiGHT  OF  Assignee  Uxdeh  \Vaqerixg  Ageeejiest. — The 
riglit  to  recover  money  deposited  in  pursuance  of  a  wagering 
agreement  upon  a  rise  or  fall  in  the  price  of  stocks  is  a  chose  in 
action  arising  on  an  implied  contract,  and  therefore  is  assign- 
able at  law,  so  tbat  the  assignee  mav  sue  for  it  in  his  onn  name. 
Van  Pelt  v.  Schauhle,  6K  L.  C38;  54  A.  437. 

Rights  axd  Liabilitiks  of  Assioxee. — If  the  holder  of  a 
hond  assign  it  for  moi-e  than  is  due  upon  it,  he  is  liable  to  the 
assignee  for  the  deficiency.  Deiker  v.  Adams,  28  \j.  511.  As- 
signment of  a  bond  implies  no  guarantee.  (Jarretsie  r.  Van 
Ness,  2  li.  20;  Davenport  v.  Barnes,  2  L.  211;  Dilts  v.  Trim- 
mer, 3  L,  951,  The  assignee  lakes  it  subject  to  all  equities  which 
existed  at  the  time  of  the  assignment  between  the  original  par- 
tics.  Barrow  r.  Bispjiam,  11  L.  110;  Shannon  r.  Marselis,  1  E. 
413;  Van  Hook  i-.  Somervilk  Co.,  5  E.  137,  On.t ;  Cornish  v. 
Bryan,  10  E.  146. 

Evidence  of  Considehatiov. — An  assignment  of  a  bond  and 
mortgage  dulv  executed  Is  prima  facie  evidence  that  the  con- 
sideration wa.i  paid.     We-^lervtlt  r.  Scott,  11  E.  80. 

Place  of  Payment. — An  Lgrcement  by  tlie  assignee  of  a  bond 
and  mortgage  that  he  would  call  at  the  office  of  the  obligor  for 
the  interest  does  not  iiinkc  tiiat  office  ever  after  that  the  only 
legal  place  of  payment,  and  is  not  in  form  or  legal  effect  an 
agreement,  so  as  to  affwt  the  Ixmd.  McCotter  r.  DeGroot,  19 
K.  72;   reversed,  19  E.  S31. 

AssiGXMEXT  OF  IxsiRAXcE  I'oLicY. — The  asi^ignce  of  the 
assured  in  a  policy  of  fiw  insurance  may  sue  thereon  in  his  own 
name.  Marts  v.  Insurance  Co.,  44  L.  478.  Tlie  assignee's  suit 
must  be  of  the  same  style  a.-;  Diiit  of  the  assureil  should  have  been 
if  there  had  lieen  no  assignmtnt.    Iil. 

As.siGNJiEXT  OF  BoxD. — A  bond  with  a  warrant  to  confcs 
judgment  may  be  assigned.  Itoed  r.  Bainbridge,  4  L.  351.  Bond 
for  prison  limit*  cannot  lie  astigucd  before  breach.  Tunison  v. 
Cramer,  5  L.  498.  One  of  stveial  obligees  in  a  bond  may  not 
assign  it,  nor  may  he  do  so.  in  the  name  of  himself  and  co- 
obligws,  unless  siKt-iallv  luithorizi'd  t"  do  so.  Ste\ens  v.  Bowers. 
IB  Ti.  16;  Terril  r.  Craig.  April.  ia->5. 

Effect  of  Assioxmkxt  of  Chuck. — A  check  is  not  an  as- 
signment by  the  drawer  to  the  payee  of  a  debt  or  cliose  in  action 
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under  Hiia  section,  which  will  authorize  the  holder  or  assignee 
to  sue  in  his  own  name,  tlierefore  the  payee  of  a  check  has  no 
ri^ht  of  action  for  its  dishonor  against  the  banker  on  whom  it  h 
drawn.    Creveling  v.  Bank,  41)  L.  '^59. 

KiOHT  OF  Assignee  to  Sue  om  Guaranty, — ^The  assignee 
may  maintain  an  action  on  a  guaranty  in  his  own  name,  when 
the  assignment  was  made  prior  to  the  amendment  of  the  Prac- 
tice Act  bv  the  act  of  March  4th,  1890,  hv  the  or.iginaJ  terms  of 
?aid  section  19.    Wooley  v.  Moore,  61  L.  16;  38  A.  758. 

AssiGN'MEXT  OF  P.iRT  OK  Cmose  OF  AcTiON. — This  Section 
does  not  extend  to  a  case  whtre  a  part  of  a  chofe  in  action  is 
attempted  to  be  assigned.  Sternberg  &  Co.  v.  L,  R.  B.  Co.,  78 
L.  277  :   73  A.  39. 

Pabtnedship  Property. — One  partner  may  assign  a  Imnd 
given  to  the  partnership.  Galway  v.  FuMcrton,  17  E,  .189.  A 
chose  in  action  accruing  to  a  partnership  from  a  transaction  in 
the  ordinary  course  of  its  businesd  may  be  transferred  by  a 
single  member  of  the  firm,  and  tlie  assignee  may  sue  thereon  in 
ln"s  own  name.  Geril  v.  Manufacturing  Co.,  57  L.  432;  31  A. 
401;  30  L.  R.  A.  61;  51  Am.  St.  Hep.  611.  Two  partners  pur- 
cliased  a  business  from  the  defendant  and  obtained  from  liim  a 
covenant  "to  refrain  from  engaging  in  or  carrying  on  a  l>eer 
Iwttling  business  within  the  limits  of  the  city  of  Sewark  for  a 
period  of  one  year,  and  also  not  to  nssist  anyone  else  so  engaged 
in  said  beer  bottling  business  for  said  period  in  said  city."  After 
the  delivery  of  the  above  covenant,  the  plaintifTs  partner  retired 
from  the  tirni  and  sold  and  transferred  "my  entire  interest  in  the 
beer  bottling  business,  *  •  •  including  my  right  and  title 
to  the  chattels,  stock,  license  and  whatever  right  of  tenance  I 
may  possess."  Held,  that,  when  plaintiff's  partner  assigne*]  to 
liim  Ids  entire  interest  in  the  business,  he  parted  wiih  his  interest 
in  the  covenant,  and  that  the  instrument  of  transfer  to  the 
plaintiff  wa?  a  sufficient  assignment  of  the  covenant  to  enable 
the  assignee  by  virtue  of  this  statute  to  sue  in  his  own  name 
without  joining  the  other  covenantee.  Trowbridge  r.  Penning, 
77  A.  1068. 

.\  claim  by  a  firm  contracting  to  sell  goods  for  damages  for 
the  buyer's  refusal  to  receive  the  goods  is  a  chose  in  action  aris- 
ing on  contract,  and  mav  be  transferred  bv  a  pintle  memlwr  of 
the  firm.  Geril  v.  Manufacturing  Co..  .57' L.  432;  31  A.  401; 
30  L.  R.  A.  61;  51  Am.  St.  Rep.  611. 

Suit  for  Con^-krsiok. — A  declaration  in  trover  alleged  that 
chattels  were  mortgaged  to  n  trustee  in  possession,  who  lost,  and 
defendants  found,  them;  thwi  the  Court  of  Chancery  discharged 
i^ucli  trustee  and  appointed  the  plaintiff  instead  and  dire<'ted  as- 
signment to  him  of  the  mortgage,  which  was  assigned  accord- 
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iiigly;  and  thflt,  bt'fort'  tlic  plaintiff  siiccti'iled  to  the  trust,  de- 
fcndantB  converted  and  disposed  nf  the  dmttelB.to  their  own 
iisp.  Held,  on  demurrer,  ihat  the  action  cnuld  not  be  main- 
tained.   Uaskill  c.  Barhour,  (l'^  ]..  530;   41  A.  700. 

Testimony  Agai.s'st  Dhiident. — ^Tlie  right  to  exclude  the 
testimony  of  tlie  assignor  of  a  elaim  against  a  deceased  person 
in  a  suit  by  tlic  assignee  against  the  representative  of  tlie  de- 
ceased is  not  a  .defense  pn-served  to  the  defendant,  under  this  sec- 
tion.   Cullen  V.  M'oolverton,  65  L.  279 ;  47  A.  (>■^6. 

Cited.— King  v.  Holbroolc,  58  L.  369;  33  A.  065;  Miller  v. 
Insurance  Co..  71  L.  175;  58  A.  !>8;  Emley  r.  Perrine,  58  L. 
472 ;  33  A.  951 ;  Turner  v.  Wells,  64  L.  269 ;  45  A.  641 ;  Tufts 
V.  Bank,  59  L.  380;  35  A.  792;  S.  E.  Crowlev  Co.  v.  Myers,  (ISI 
L.  245;  55  A.  305;  Navlor  v.  Smith,  63  L.'596:  44  A.  649; 
Hudson  Milling  Co.  v.  Higgins.  88  A.  1079;  85  L.  268.  See 
Weilz  r.  Qnigley,  97  A.  254,  syt.  3. 

20.  Suits  by  AssigneeB  where  Assignor  is  Dead:    Defenses. 

The  assignee  for  a  valuable  consideration  of 
any  choses  in  action,  if  the  assignor  be  dead,  may 
sue  for  and  recover  the  same  in  his  own  name; 
and  the  defendant  in  any  such  action  may  set  np 
any  defense  thereto  arising  before  he  shall  have 
received  notice  of  such  assignment  in  the  same 
manner  and  with  like  effect  as  if  the  assignor  had 
been  living  and  the  action  had  been  brought  in  his 
name.  (P.  L.  1903,  p.  540;  3  C.  S.  4057;  Rev.,  sec. 
21;  1855,  sec.  22.) 

History  ok  Leqisl.itio.v. — See  Sullivan  i'.  Yisconti,  68  L. 
543  ;    53  A.  598. 

CoNsTRi'CTioN  AND  OPERATION  IN  GENERAL. — On  an  express 
covenant  as  to  tlie  quantity  of  land  conveyed,  an  asMgnee  may 
sue  after  the  deatli  of  the  assignor,  by  showing  that  she  is  an 
assignee  for  valuable  consideration.  Andicws  v.  Rue,  34  L.  402. 
It  seems  that  the  assignment  must  be  in  writing,  and  also  that 
the  assignor  Iw  dead,  or  the  suit  must  be  in  the  name  of  the 
original  promisee.     Morrow  r.  Vernon,  33  I-.  490,  492. 

Cited.— Cask  ill  v.  Barbour,  62  h.  530;   41  A.  700. 
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21.  Aotiofu  by  Rosband  and  Wife  tor  Injuries.  Abatement. 
In  an  action  by  a  husband  and  wife  for  any  in- 
jm*y  done  to  tli«  wife  in  respect  of  which  she  is 
nt'cessarily  joined  as  co-plaiutiflf,  the  husband  may 
add  thereto  claims  in  his  o^ti  right  arising  ex 
dehcto,  and  separate  actions  brought  in  respect 
to  such  claims  may  by  order  of  the  court  or  a  judge 
be  consolidated;  provided,  in  the  case  of  death  of 
either  plaintiff,  such  action  shall  abate  only  so  far 
as  relates  to  the  cause  or  causes  of  action,  if  anv, 
which  do  not  survive.  (P.  L.  1903,  p.  540;  3  C.  S. 
4057;  Rev.,  sec.  22;  1855,  see.  13.) 

HiaxoBiciL. — Tlie  provisionB  of  this  section  were  taken  frnm 
^wtion  40  of  llie  Kngliiih  Common  Law  Procedure  act  of  1852, 
with  the  e.Tception  tliat  tlie  English  act  {>ennits  a  husband  to 
add  to  the  joint  action  claimR  in  his  own  riglit  generally,  but 
thi)i  section  limiti^  the  claim  the  Iiueband  may  add  to  the  joint 
ni-tion  to  thoEe  arising  ex  delicto.  Both  acts  contain  a  provision 
thst  separate  actions  brought  with  reBp«:t  to  such  claims  (that 
is.  claims  of  husband  and  wife,  in  the  right  of  the  wife,  and 
claims  of  the  hnshand,  in  his  own  right)  might  l>e  eonsolidatod. 
Traction  Co.  r.  Whelan,  60  ]j.  154;  37  A.  1106. 

Section  Not  Rkpealed. — The  act  of  1906  (P.  L.  585)  does 
not  i-epeal  or  superectle  this  Pettion,  and  it  is  still  permisaihle  for 
a  married  woman  to  sue  jointly  with  her  husband  in  actions  ex 
<tflicto  as  at  common  law,  and  to  add  claims  by  the  husband  in 
lii?  own  right  as  permittetl  by  that  section,  liavis  r.  Corpora- 
lion,  77  L.  275;   72  A.  83. 

CoNTRiBi'ToRY  NEor.ioEXci-:  OF  HusBAXD. — In  an  action  by 
husliand  and  wife  for  persona!  injury  to  the  wife,  his  contribu- 
torv  negligence  will  defeat  the  unit.  Railroad  Co.  r.  Goodenough, 
■iSL.  577;   98  A.  3;   33  L.  1!   A.  460. 

Xatcrb  of  HrsB.VND'a  Interest. — Tn  all  instances  except 
where  the  feme  covert  is  living  in  a  state  of  separation  from  her 
husband,  he  retains  his  connnon  law  power  of  control  over  and 
interest  in  the  action.  The  husband  has  not  a  mere  power  to  sue 
for  the  wife,  bnt  he  has  the  power  coupled  with  an  interest  in  the 
suit.  Railroad  Co.  r.  Ooodcnoiigh,  55  L.  577:  38  A.  3;  33  L. 
R.  A.  460.. 

Yo  Abatf.jiknt  of  Sitet  bv  HrsBAND'a  Death. — Before 
March  25th,  1853,  an  action  brought  by  a  husband  atminst  an 
administrator  to  recover  his  wife's  shave,  would  not  be  abated 
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bv  the  death  of  the  husband  after  verdict  and  before  judgment. 
Teneick  v.  Flagg,  29  L.  25. 

Damages  Recoverable  by  the  AVife. — A  married  woman 
can  recover  damages  only  for  her  personal  injury  and  suffering. 
The  loss  of  income  from  her  incapacity,  and  the  expenses  of  her 
cure,  must  be  recovered  by  *he  husband.  Klein  v.  Jewett,  26  E. 
474;   Id.,  27  E.  550. 

Pleading.— Under  this  section  a  count  for  personal  injuries 
to  the  husband  and  hie  property  may  be  joined  with  the  counts 
for  personal  injuries  to  the  wife  and  for  consequential  damages 
to  the  husband  therefrom.  Ackerman  v.  Kailway  Co.,  65  L.  369 ; 
47  A.  585. 

In  actions  brought  by  husband  and  wife  for  injury  done  to 
the  wife,  if  the  husband  desire  to  add  thereto  claims  in  his  own 
right  arising  ex  delicto,  the  better  practice  is  to  present  his 
claim  by  a  separate  count,  designating  the  damages  sought  by 
him.  The  verdict  should  assess  the  damages  on  each  claim,  and 
the  judgment  should-distinguish  them  accordingly.  Traction  Co. 
r.  Whelan,  60  L.  154;  37  A.  1106. 

Defective  Verdict. — A  jury  returned  a  single  sum  as  dam- 
ages when  the  declaration  containe<l  a  claim  by  the  husband  in 
his  own  right  added  to  a  claim  of  the  husband  and  wife  for  an 
injury  to  the  wife.  Held,  that,  l)ecauBe  the  sum  found  cannot 
be  applied  to  either  claim  or  apportioned  between  them,  the 
court,  on  application  of  the  plaintiff,  on  the  return  of  the  poetea, 
will  award  a  writ  of  venire  de  novo.  Spencer  i'.  Haines,  73  L. 
325;   62  A.  1009. 

Where  a  husband  and  wife  brought  an  action  for  an  assault 
on  the  wife,  and  the  husband  .adde<l  a  count  for  injury  in  his 
own  right,  and  the  jury  assessed  the  damages  generally  in  favor 
of  both  plaintiffs,  the  judgment  should  be  set  aside,  since,  the 
joinder  being  by  statutory  authority,  it  is  necessary  the  damages 
should  l)e  assessed  separately.     Rucheck  v.  Hallinger,  47  A.  5fi, 

AppLiCATiON.-^Applies  to  suit  against  townships.  South  r. 
West  Windsor  Township,  8'2  L.  262. 

Cited.— Ka muff  v.  Keleh.  69  L.  499;  55  A.  163;  Weinberger 
V.  Agricultural  Ins.  Co.,  81  L.  127:   79  A.  542. 

22.  Action  not  to  Abate  by  Marriage. 

No  aotion  wherein  a  female  is  a  party  shall 
abate  by  reason  of  her  marriage  after  suit  brought ; 
but  the  action  shall  proceed  to  final  judgment  in 
the  name  of  such  female  as  plaintiff  or  defendant, 
as  the  case  may  be  notwithstanding  such  marriage. 
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(P.  L.  1903,  p.  540;   3  C.  S.  4058;   Rev.,  sec.  23; 
1869,  p.  1152.) 

23.  When  Married  Wmnan  may  Sae  or  be  Sued  Without 
Joindnre  of  Husband. 
A  married  woman  may  sue,  or  be  sued,  without 
joining  her  husband,  iu  any  case  whatsoever  in 
which  he  would  be  an  unnecessarv  partv  if  he  were 
uot  her  husband.    (P.  L.  1912,  p."416.) 

Section  23  of  act  of  IftOn.  p.  r>41:  3  0.  S.  40.18  {Rev.,  g  21; 
1867,  p.  959).  was  repealed  l,y  1'.  L.  1913,  p.  384;  by  its  pro- 
visions a  niaj-ried  woman  living  separate  from  licr  liiisband  might 
sue  in  some  case*  as  if  phe  were  a  feme  sole.  Its  operation  wa? 
limited.  See  f'rane  v.  Keleliem,  81  .\.  lO.'ig;  83  L.  327;  Simg 
V.  Sims.  76  A.  1063;  79  L.  577;  Stephens  r.  Schmidt,  76  A. 
333 ;   Hodge  r.  Wetzler,  69  L.  490 ;   .5.i  A.  49. 

33a.  Harried  Woman  may  Sue  'V^thout  Joindnre  of  Hus- 
band in  all  Tort  Actions. 
Any  married  woman  may  maintain  an  action  in 
her  own  name  witliout  joining  her  husband  therein 
for  all  torts  committed  against  her,  or  her  separate 
property,  in-  the  same  manner  as  she  lawfully 
might  if  a  feme  sole;  provided,  however,  that  the 
husband  of  such  married  woman  may  join  in  such 
action  his  claim  for  any  damages  he  may  have  sus- 
tained in  connection  with  or  growing  out  of  the 
injury  for  which  his  wife  brings  her  action,  but  his 
failure  to  join  shall  not  prevent  his  right  to  main- 
tain a  separate  action  therefor;  provided  further, 
that  this  act  shall  not  be  so  construed  as  to  inter- 
fere with  or  take  away  any  right  of  action  at  law 
or  in  equitv  now  provided  for  the  torts  above  men- 
tioned. (P.  L.  1906,  p.  525,  as  amended  P.  L.  1909, 
p.  210;  3  C.S.  3236,  see.  12a.) 

OoxsTRLCTioN-  AND  Oi'ERATiox  IN  Gknkral. — A  married 
woman  could  not,  at  common  law,  maintain  an  action  for  entic- 
ing away  the  husband  and  for  the  alienation  of  his  affections; 
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iior  iii  such  a  right  of  action  conferred  by  this  act.  Hodges  v. 
W.lzler,  69  L.  490 ;  53  A.  49. 

Tiie  act  di)t-s  not  repeal  or  Euper^dc  section  21  of  the  Prac- 
tice Act  (P.  L.  1903,  p.  540),  and  it  is  still  permissible  for  a 
married  woman  to  sue  jointly  with  her  husband  in  actions  e\ 
ddicto  as  at  oummon  law,  and  to  add  claims  by  the  husband  in 
liJR  own  ri^lit  a.s  permitted  by  that  section.  Davis  v.  Corpora- 
tion. 77  L.  27.-(;  72  A.  82. 

This  act  held  to  confer  upon  a  married  womaD  the  right  to 
maintain  an  action  in  her  own  name,  and  without  joining  her 
hnnhand  therein,  to  recover  damages  for  a  tort  committed  against 
her.  Simar.  Sims,  79L.  577;  76  A.  1063;  29  L.  R.  A.  (N.  S.) 
H42;    reversing,  77  L.  251;    72  A.  424. 

The  alienation  of  the  affections  of  the  husband  of  a  married 
woman  is  a  tort  committed  against  her,  to  recover  damages  for 
which  she  may  maintain  an  action  in  her  own  name,  and  with- 
out joining  her  husband  therein.  Sims  t'.  Sims,  79  L.  577;  76 
A.  JOfiS;  29  L.  K.  A.  (N.  S.)  842;  reversing,  77  L.  251;  72  A. 
424. 

The  releHse  of  the  husband  of  all  damages  to  himself  and  wife, 
which  are  the  subject  of  the  action  of  the  wife,  is  not  admissible 
as  a  bar  to  her  suit.  A  husband  cannot  control  the  wife  in  any 
degree  in  the  enforcement  of  her  claim  for  damages  of  tort 
against  her  person  or  property,  and  therefore  the  husband  can- 
not release  her  claim,  for  that  would  Jnost  effectively  control  its 
enforcement.    Stephena  v.  Schmidt,  76  A.  332. 

Operation  of  Proviso. — ^The  proviso  only  saves  to  the  hus- 
band and  wife  their  joint  right  of  action  for  any  tort  committed 
against  the  wife  previous  to  the  enactment,  and  is  therefore  not 
repugnant  to  the  preceding  part  of  the  section.  Ijong  v.  Rail- 
road Co.,  149  Fed.  598. 

Vnder  this  section,  as  construed  in  connection  with  section  1, 
where  an  action  is  brought  after  the  passage  of  the  act  for  a  tort 
committed  against  a  married  woman,  her  husband  is  an  im- 
proper party  thereto.    Jxing  v.  Railroad  Co.,  149  Fed.  598. 

Improper  ,Toini>eii. — After  a  demurrer  to  a  joint  declaration 
by  husband  and  wife  for  an  injury  to  the  wife  has  been  sustained 
()n  the  grouiKl  of  an  improper  joinder  of  parties  plaintiff  and 
actions,  the  court  may  separate  the  causes  and  order  that  they 
proceed  as  separate  causes  thereafter.  Davis  r.  Cor))oration,  77 
li.  275;  73  A.  82. 

The  filing  of  a  demurrer  in  such  a  case  operates  as  a  general 
appearance  to  both  counts  of  the  declaration,  and  the  plaintiffs 
may,  upon  order  by  tlio  court,  proceed  separately  and  file  separate 
deolnrations  without  the  issuance  of  new  process.  Davis  v.  Cor- 
poration, 77  L.  275;   72  A.  82. 
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The  declaration  by  a  liuHband  and  wife,  jointly,  to  recover 
damages  occasioned  by  defendant's  negligence  in  two  countf. 
i-lHJHiiug  damages  for  injuries  to  the  husband's  automobile,  for 
dislocation  of  the  wife's  shoulder  and  other  personal  injuries  to 
her,  for  deprivation  of  the  tmshaad  and  wife's  society  and  Rer- 
viccs.  and  for  expenditures  made  by  him  in  eftectinjr  the  wife's 
cure,  containing  a  single  ad  damnum  clause  jointly  claiming 
damages  to  the  amount  of  $3,000,  was  fatally  defective,  as  claim- 
iiig  joint  damaget:  for  two  separate  causes  of  action.  Bracket  r. 
Frtllon.  76  A.  558. 

Cited.— Horandt  v.  Railroad  Co.,  78  L.  190;   73  A.  i»3. 

23b.  Action  in  Tort  may  be  Pros«<nit«d  Sqtutitely  by  Har- 
ried W<nnan. 

Any  action  brought  in  accordance  with  the  pro- 
visions of  this  act  may  be  prosecuted  by  such  mar- 
ried woman  separately  in  her  own  name,  and  the 
non-joinder  of  her  husband  shall  not  be  pleaded  in 
such  action.  (P.  L.  1906,  p.  525,  3  C.  S.  3237,  sec. 
12b.) 

24.  Exeooton  or  Adminittraton  Considered  ai  One:  Jnd;- 
ment  uid  Execntion. ' 
In  actions  against  several  executors  or  adminis- 
trators all  executors  or  administrators  represent- 
ing the  testator  or  intestate  shall  be  considered  as 
one  person  and  such  of  the  executors  or  adminis- 
trators as  the  sheriff  shall  return  served  shall  an- 
swer to  the  plaintiff;  and  in  case  judgment  shall 
pass  for  the  plaintiff  he  shall  have  his  judgment 
and  execution  against  all  the  executors  or  admin- 
istrators named  in  the  writ  to  be  made  of  the  goods 
and  chattels  of  the  deceased.  (P.  L.  1903,  p.  541; 
3  C.  S.  4058;  Rev.,  sec.  25;  R.  S.  350,  sec.  6; 
*'Act  concerning  executors,  administrators,"  etc., 
passed  1795,  sec.  6;  Rev.  1820, 174;  Pat.  153.) 

Scope  asd  OPERaTJON  in  Oenebal. — When  executors  have  all 
taken  out  letters,  they  are  co-executors  of  the  will,  and  must  sue 
and  be  sued  jointly,  in  the  same  manner  as  if  they  had  all 
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proved  the  will  at  the  same  time  and  before  the  eame  officer. 
('oiiraen's  Case,  i  E.  408.  In  actions  against  exeeutors,  only 
those  who  have  proved  the  will  need  be  joined.  Cole  v.  Smallev, 
2-1  L.  .374,  380. 

36.  Qtudifled  Executorft  to  Act. 

The  executor  or  executors  who  quahfy  may 
maintain  an  action  without  joining  any  executor 
who  has  renounced  or  failed  to  qualify.  (P.  L. 
1903,  p.  541;  3  C.  S.  4058;  Rev.,  sec.  26;  1871,  p. 
59.) 

See  P.  L.  191?,  p.  38.i,  rule  6;  S.  C.  R.  1913,  rule  16,  sec.  300, 
post. 

26.  Substitution  of  Assignee  or  Trustee. 

If  a  plaintiff  shall  become  bankrupt  or  make  an 
assignment  for  the  equal  benefit  of  his  creditors, 
the  trustee  in  bankruptcy  or  the  assignee  may  by 
order  of  the  court  or  j  udge  be  substituted  as  plaint- 
iff and  the  action  shall  be  continued  in  his  name; 
provided,  the  defendant  shall  be  entitled  to  the 
same  defenses  and  set-ofts  as  if  the  action  had 
been  continued  in  the  name  of  the  original  plaint- 
iflF.  (P.  L.  1903,  p.  541;  3  C.  S.  4059;  Rev.,  see. 
27;  Rev.  of  1874.) 

27.  Parties  to  Written  Instnunents:    InitiaU:    Contraction 

of  Name:  lio<w  Designated. 

In  actions  upon  bills  of  exchange,  promissory 
notes  or  other  written  instruments  any  of  the 
parties  to  which  are  designated  therein  by  the  in- 
itial letter  or  letters  or  some  contraction  of  the 
Christian  or  first  name,  it  shall  be  sufficient  in 
every  affidavit  to  hold  to  bail  and  in  the  process, 
declaration  and  other  proceedings  to  designate 
such  partv  bv  the  same  initial  letter  or  letters  or 
contraction.  '  (P.  L.  1903,  p.  541;  3  C.  S.  4059; 
Rev.,  sec.  28;  1870,  p.  59.) 
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When  Full  Name  XECBSt-ARY. — Initials  cannot  be  used  for 
C'liristian  names  of  parties  to  actions,  except  in  caeee  of  parties 
describe*!  by  initial  letters  in  bills  of  exchange,  promissory  notes 
or  other  written  instruments.  Elberson  v.  Richards,  42  L.  fi9. 
The  omission  to  give  the  full  name  is  fatal,  except  in  actions 
mentioned  in  this  section.  Powder  Co.  v.  Ijeon,  43  h.  540.  See 
Kearslev  v.  Gibbs,  44  L.  169 ;  Schafter  v.  I^venson  Wrecking 
Co.,  81  A.  434;  82  L.  61. 

28.  Third  Person  may  Sue  on  Contract  for  his  Benefit. 

Any  person  for  whose  benefit  a  contract  is  made, 
whether  such  contract  be  under  seal  or  not,  may 
maintain  an  action  thereon  in  any  court  and  may 
use  the  same  as  matter  of  defense  in  any  action 
brought  against  him  notwithstanding  the  consid- 
eration of  such  contract  did  not  move  from  him. 
(P.  L.  1903,  p.  541 ;  3  C.  S.  4059;  1898,  p.  481.) 

See  sec.  7,  P.  A.  1912,  p.  378,  sec.  267. 

CONSTRCCTioN  AND  OPERATION  IN  GENERAL. — Wliere  0  con- 
tract is  made  between  (wo  paities  for  the  benefit  of  a  third,  the 
lieneficiary  may  either  sue  in  his  own  name  or  bring  an  action  in 
the  name  of  the  nominal  partv  for  his  use.  Holt  v.  Insurance 
Co.,  76  L.  585;  72  A.  301;  21  L.  R.  A.  (N.  S.)  691. 

Any  person  for  whose  benefit  a  contract  is  made  may  main- 
tain an  action  thereon  either  at  law  or  in  equitv.  Edwards  v. 
Ansociation,  68  A.  800. 

After  plaintiff  recovered  judgment,  his  judgment  debtor  trans- 
ferred her  interest  in  a  factory  to  defendant  company  under 
pealed  agreement  by  defendant  company  to  pay  any  claim  of 
plaintiff  for  which  suit  had  already  been  brought.  Held,  that 
plaintiff  had  a  right  of  action  against  defendant  company  under 
the  contract.    Chambers  r.  Pickling  Co.,  75  A.  15!). 

Where  an  injury  to  the  plaintiff  arises  out  of  the  failure  of  the 
defendant  to  perform  a  contract  with  a  third  person,  the  defend- 
ant, in  the  absence  of  positive  duty  apart  from  the  duty  to  per- 
form the  contract,  is  not  liable  to  the  plaintiff,  where  the  duty. 
of  a  third  person  intervenes  between  the  neglect  of  the  defendant 
and  the  injury  to  the  plaintiff.  Stvles  v.  Long  Co.,  70  1j.  301; 
.i7  A.  448. 

Where  a  contract  is  made  by  a  public  corporation  for  the  con- 
struction of  a  public  work,  and  incidentally  contains  stipulations 
intended  for  the  safety  of  the  public,  an  individual,  who  sustains 
personal  injuries  by  reason  of  the  non -performance  of  such  stipu- 
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latioiis,  does  not  bear  such  a  relation  to  the  contractor  as  will 
support  an  action  of  tort  against  the  latter,  baeod  upon  the  mere 
violation  of  the  contra^itual  duty.  The  injured  party  is  remitted 
to  his  action  for  breach  of  such  duty  (if  any)  as  may  be  imposed 
upon  the  defendant  aside  from  the  contract.  Styles  v.  Long  Co. 
«?L.  413;  51  A.  710. 

The  rule  with  respect  to  simple  contracts  extends  to  contracts 
under  seal,  so  as  tn  enable  a  tJiird  person  for  whose  benefit  a  con- 
tract is  made  to  maintain  an  action  thereon  in  his  own  name, 
although  the  consideration  did  not  move  from  him.  This  rule  is 
limited  to  those  for  whose  benefit  the  contract  was  made,  and  is 
no!  extended  to  third  parties  who  only  indirectly  and  incidentally 
would  be  advantaged  by  its  performance.    Id. 

In  order  that  one  not  a  party  to  a  citutract  may  maintain  an 
action  thereon,  it  must  appear  that  (he  contract  is  made  for  him. 
It  is  not  sufficient  that  he  may  be  benefited  by  its  performance. 
Styles  V.  I.«ng  Co.,  70  L.  301;  57  A.  448. 

Broker  may  maintain  an  Action  for  commission  on  a  provision 
in  a  contract  not  executed  by  him  if  provision  was  made  for 
bis  benefit.    Tapscott  v.  McVey,  81  A.  348;  82  L.  35;  affirmed, 

85  A.  344 ;  83  L.  747. 

ItiOHTs  OF  Stockhoujehs. — Thc  minutes  of  a  corporation  re- 
cited an  offer  to  a  board  of  directors  by  one  of  its  members  to 
purchase  its  real  estate,  and  also  stated  the  terms  of  payment. 
The  offer  was  accepted  by  resolution,  but  before  the  deed  was  de- 
livered the  purchaser  was  informed  of  (he  terms  adopted  by  the 
direclors,  which  were  that  tlie  purchaser  should  pay  all  the  debts 
of  the  company  and  to  the  stockholders  the  par  yalue  of  their 
stock,  to  which  the  purchaser  agreed  and  promised  to  pay  ac- 
cordingly, and  for  that  consideration  was  given,  and  accepted,  a 
deed  in  which  the  consideration  stated  equaled  the  debts  and 
st^trk.  Held,  that,  when  the  deed  was  accepted  the  purchaser  be- 
came liable  to  each  stockholder  to  pay  the  value  of  his  stock  as 
on  a  contract  made  for  the  benefit  of  each  stockholder,  witliin  this 
section.    Fleming  r.  Reed,  77  L.  5fi3;   7-3  A,  299. 

CoN'TROi.  01'  Street  Railroads. — A  writ  of  mandamus  should 
not  issue  at  the  instance  of  a  municipal  corporation  to  comjrel 
a  street  railway  company  to  give  transfers  to  its  passengers 
within  (he  municipality,  when  the  obligation  of  the  company  to 
do  so  arises  wholly  from  its  assent  (o  certain  municipal  ordi- 
nances, which  of  themsolvea  have  no  legislatix'c  force.  Newark 
r.  Railway  Co..  73  L.  365;  fi2  A.  1003. 

Cited.— Alpem  r.  Klein,  76  L.  53 ;  fi8  A.  799 ;  Bank  v.  Weid- 
ingcr.  73  L.  433;  fi4  A.  179:  Thomas  Maddock  Sons  Co.  v. 
Biardot,  81  E.  233;  87  A.  66;   Rugarber  r.  Potter,  90  A.  1020; 

86  L.  177. 
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2.  Actions  on  Bills  and  Notes. 
20.  Action  tm  Bills  and  Not«0. 

(P.  L.  1903,  p.  542:  3  C.  S.  4()6();  Rev.,  sec.  29; 
1855,  see.  14.) 

Repealed.— P.  L.  1912,  p.  384,  sec.  34,  g  294,  post.  Sea  kcs. 
i,  5,  6,  7,  P.  A.  1912;  S.  C.  K.  1913,  R.  17;  sees.,  post,  •iiiS, 
264,  265,  266,  267. 

Repealed  Section  Cited. — Craft  v.  Smith,  35  L.  302 ;  I^wry 
i:  Tivv,  69  L.  94;  54  A.  521;  Mackintosh  v.  Gibb?,  74  A.  708; 
79  L.  40. 

30.  Form  of  Complaint  on  Bills  and  Notes. 

tP.  L.  1903,  p.  542;  3  C.  S.  4060;  Rev.,  sec.  30; 
1855,  sec.  15.) 

Repealed— P.  L.  1912,  p.  384,  eec,  34,  §  294,  post. 
See  sees.,  post. 

Rules  (P.  A.  1913)  17,  35,  36,  37. 

S.  C.  R.  1913,  rules  31,  51,  52,  53,  §§  311,  32il,  330,  331. 

Forms  6,  7,  P.  A.  1912.  p.  401,  p«at. 

Repealed  Section  Cited. — Polhemus  r.  Corporation.  74  L, 

570;   67  A.  303:   Sehneider  v.  Muller,  81  A.  863;   82  L.  503. 

Sec  Marine  Trust  Co.  v.  St.  James  Church,  85  L.  272;   88  A. 

1075. 

31.  Judgment  may  be  Oiven  For  or  Againitf,  One  or  Store  of 

Several  Plaintiffs  or  D^endants:  Etc 

(P.  L.  1903,  p.  542;  3  i\  S.  4060;  Rev.,  sec.  13; 
1855,  sec.  16.) 

Repealed.— P.  L.  1912,  p.  384.  sec.  34,  sec  294,  post.  See 
P.  A.  1912,  see.  20,  post,  g  280. 

Citations.- Martin  r.  Estates  Co.,  72  E.  416;  li5  A.  H8I ; 
Bank  v.  Hewitt,  59  L.  57 ;  34  A.  988;  Potts  t'.  Barlow.  18  L.  J. 
246;  Saunders  v.  Express  Co..  71  L.  270;  57  A.  899;  71  L. 
520;  58  A,  1101;  136  Fed.  494;  Edgewortb  v.  Wood,  58  h. 
463 ;  33  A.  940;  Provision  Co.  r.  Express  Co.,  71  L.  523 :  59  A. 
10;  Railroad  v.  Guarantors,  59  L.  328;  35  A.  796;  Bank  r. 
Aswciation,  63  L.  5 ;  42  A.  761 ;  Grand  Lod^  v.  Germania,  56 
E.  63;  38  A.  341 ;  Mayer  i-.  Association,  47  E.  520;  20  A.  492, 
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32.  Verdict  tm  Set-Offs:  Ultimate  Kights  of  Partiea  on  Ea4di 

Side  to  be  Determined:  D^endant  to  Have  AfBrma- 
tive  Belief. 

See  P.  L.  1912,  p.  3S1,  (?cc.  20,  infra,  §  280;  also  P.  L.  1912. 
p.  379,  soc.  12,  post,  §  273. 

Origixal  Skction.— p.  L.  1903,  p.  542;  3  C.  S.  4061; 
Rev.,  g  32;  1855,  §  17. 

Repealed.— P.  L.  1912,  p.  384,  see.  34,  g  294. 

33.  Judgment  may  Pass  Against  any-  Party  to  Bill  or  Note. 

See  P.  L.  1912.  p.  381,  seo.  20,  post,  §  280. 

OnKiiN-AL  -Section.— P.  L.  1903,  p.  542:  3  C.  S.  4061; 
Eev.,  §34;  1855.  §  19. 

Kepealed.— P.  L.  1913,  p.  384,  sec.  34,  g  894. 

Citation  Beabixg  on  Original  Section. — Bank  v.  Hewitt, 
59  L.  .i? ;  34  A.  988. 

34.  Application  by  Party  Sued  Jointly  for  Belief  to  Wbii^ 

He  Would  be  Entitled  if  Sued  Separately. 
Any  party  to  a  bill  or  note  who  shall  be  sued 
with  any  other  party  thereto  may  apply  to  the 
court  or  a  judge  for  any  order  or  relief  to  which  he 
would  be  entitled  if  he  had  been  separately  sued, 
and  the  court  or  a  judge  may  grant  him  such  order 
or  relief  as  would  be  granted  to  such  party  if  sep- 
arately sued;  and  the  rights  and  responsibilities 
of  the  several  parties  to  a  bill  or  note  as  between 
themselves  shall  remain  as  heretofore,  saving  only 
the  rights  of  the  plaintiff  so  far  as  they  may  have 
been  determined  bv  the  judgment.  (P.  L.  1903,  p. 
543;  3  C.  S.  4061;  Rev.,  sees.  33,  35;  1855,  sees.  18, 
20.) 

35.  Satisfaction  of  Execution  from  Property  of  Parties 

Primarily  liable:    Order  of  Liability:    Payment  by 

D^endant  Secondarily  Liable  as  Satisfaction. 

If  an  execution  against  goods  or  against  goods 

and  lands  shall  issue  in  any  such  action,  the  sheriff 

or  other  officer  after  making  a  levy  upon  the  prop- 
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ei-ty  liable  to  the  execution  shall  make  the  money 
out  of  the  property  of  the  defendant  or  defendants 
pi'imarily  liable  as  between  themselves  for  its  pay- 
ment according  to  the  tenns  of  the  bill  or  note,  if 
it  can  be  done,  before  selling  the  property  of  any 
pei*son  secondarily  liable;  and  for  the  information 
of  such  officer,  the  plaintiff  shall  indorse  on  the 
execution  the  order  m  which  the  defendants  ac- 
cording to  the  tenns  of  the  bill  or  note  are  liable 
as  between  themselves  for  its  payment;  and  if 
such  indorsement  be  omitted  or  be  untruly  made, 
the  court  or  a  judge  shall  set  aside  the  executi<ni 
as  irregular;  if  the  judgment  be  paid  by  a  defend- 
ant secondarily  liable,  it  shall  not  be  considered 
satisfied  as  against  any  defendant  liable  over  on 
the  bill  or  note  to  the  defendant  making  such  pay- 
ment, but  he  shall  have  on  application  to  the  court 
or  a  judge  on  mitice  to  the  other  parties  to  the 
judgment  and  upon  terms,  the  full  benefit  and  con- 
trol of  such  judgment  for  the  purpose  of  compel- 
ling repayment  from  any  defendant  liable  to  him 
for  such  repayment,  and  on  such  application  the 
court  or  a  judge  may  order  an  issue  to  try  the 
question  in  controvei-sv.  (P.  L.  1903,  p.  543;  3  C. 
S.  4061;  Rev.,  sec.  36;  1855,  sec.  21.) 
.See  P.  L.  1912.  p.  381,  sw.  30,  pof^t. 

JiDoiiEN'T  OS  XoTE. — A  Separate  judgment  entered  against 
tlie  maker  of  a  note  is  seturity  in  tiie  hands  of  tlie  judgment 
creditor  for  the  debt  due  hv  tlie  maker  and  indorBcr,  and  the 
latter  on  paying  a  judgment  enten-d  against  him  for  the  amount 
of  the  note,  is  entitled  to  an  assignment  of  the  judgment  against 
the  maker.    McKenna  v.  Corcoran,  711  E.  627;  61  \.  1036. 

t'oNTROL  OF  JuDQMEST. — I'pon  application  hv  a  co-defendant 
for  control  of  a  judgment  paid  liy  him,  whereon  he  was  second- 
arily liable  under  this  section,  it  was  ordered,  on  disputed  facts 
of  indebtedness,  that  he  have  Hie  full  benefit  and  control  of  Hie 
judgment  and  execution,  with  stay  of  same  after  levy,  and  that 
an  issue  should  be  made  and  joine<l  to  try  the  question  in  contro- 
versy between  the  defendants.  Durand  r.  Truedell,  44  L.  5!>7. 
See  Railroad  Co.  v.  Iron  Co.,  38  E.  15.1. 

Cited.— Ludlow  v.  Strong,  53  E.  33G;  31  A.  40i). 
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3.  Objection  for  Nonjoinder  or  Migjoinder. 

36.  No  Action  shall  be  D^eated  by  the  Nonjoinder  or  VEa~ 
joinder  of  Parties. 
(P.  L.  1903,  p.  544;  3  €.  S.  4062;  Rev.,  sec.  37; 
1855,  sec.  9.) 

Repkai-ed.— P.  L.  1912,  p.  384,  pcc.  34.  post,  ?ec.  294. 

See  P.  L.  1912,  p.  379,  set;.  9,  post,  see.  269;  Baldauf  v.  Ku- 
tlmn  RuBPell,  Inc.,  96  A.  96. 

CiT.tTiOKS.— King  V.  Holbrook,  58  L.  369;  33  A.  665;  Bou- 
vier  V.  Railroad  Co.,  67  L.  281;  51  A.  781:  60  L.  R.  A.  750; 
KanmflE  v.  Kdeh,  69  L.  499;  55  A.  I(i3;  Ricardo  v.  Pub.  Co., 
73  L.  143;   62  A.  301.    For  other  cases,  see  3  C.  S.  4062,  sec. 

36.  notes. 

37.  ObjecUcm  to  Joinder  of  too  many  Defendants. 

See  P.  L.  1912,  p.  389,  rules  27,  28.  29;  S.  C.  R.  1913,  rulw 
41,  42,  43,  post,  §§  321,  322,  323. 

Original  Skction.— P.  L.  1903,  p.  544;  3  C.  S.  4063: 
Rev.,  §  38;  1855,  §  10. 

Repealed  by  P.  L.  1!!12,  p.  384,  sec.  34,  §  294. 

Citation  Bearing  on  Scope  of  Original  Section. — Lowiv 
V.  Tivv.  69  L.  94;  54  A.  521;  Coles  v.  McKeiina,  76  A.  344: 
80  L.  48 ;  Fairchild  v.  Llewellyn  Realty  Co.,  83  A.  994 ;  82  L. 
423.    For  other  cases,  see  3  C.  S.  4063,  sec.  37,  notes. 

38.  Amendment  of  Writ  and  Declaration  without  Order 

on  Plea  in  Abatement. 

See  P.  L.  1912,  p.  381,  sees.  23,  24,  post,  g§  283,  284. 

Original  Section.— P.  L.  1903,  p.  545;  3  C.  S.  4063: 
Rev.,  §  39;   1855,  §  11. 

Repealed  by  P.  L.  1912,  p.  384,  sec.  34,  g  294. 

Citation  Beakino  on  Scoi-e  of  Original  Section. — Jordan 
V.  Reed,  77  L.  584;  71  A.  280;  Blessing  r.  McLinden,  81  L. 
379;   79  A.  347,  349, 

39.  Plea  in  Abatement  Ab(4ished. 

(P.  L.  1903,  p.  545;  3  C.  S.  4064;  Rev.,  sec.  40; 
1855,  sec.  12.) 
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Bkpeai.kd.— p.  L.  1312,  p.  384,  pee.  34,  \mt,  ect.  294. 

See  P.  L.  1912,  p.  391,  rule  38;  H.  f.  K.  I!)t3.  rule  56,  \vn-t, 
see.  332;  BaMauf  r.  XathaJi  Jiusnell.  Inc.,  9fi  A.  9G;  Marine 
Tnisl  On.  r.  Church,  88  A.  1075;  85  I>.  272. 


4.  Suit  Against  Unincorporated  Orgonixations. 

40.  Suits  Against  Unincorporated  Oi^anizations  by  Rect^- 
nized  Name:  Abatement. 
Any  unincorporated  orgajiizatiim,  (-onsistiiiK  of 
seven  or  more  persons  and  haviiij;  a  reci>j(iiized 
name,  may  be  sued  by  such  name  in  any  action 
affecting  the  common  property,  rij?lits  and  liabil- 
ities of  such  organization;  al!  process,  pleadings 
and  other  papers  in  such  action  may  be  served  on 
the  president  or  any  other  officei*  foi*  the  time  be- 
ing or  the  agent  (U'  manager  or  person  in  charge 
<»f  the  business  of  such  organization;  such  action 
shall  have  the  same  force  and  effert  as  regards  the 
common  property,  rights  and  liabilities  of  such 
organization  as  if  it  were  prosci-uted  against  all 
the  members  thereof;  and  such  action  shall  not 
abate  by  reason  of  the  death,  resignation,  removal 
or  legal  incapacity  of  any  officer  of  such  organiza- 
titui  or  bv  I'cason  of  any  change  in  the  membership 
thereof. "  (P.  L.  190:{,'p.  545;  3  V.  S.  4064;  1885. 
p.  26;  1890,p.:t53.1 

Under  this  act  an  unincorporated  aswtciatiiin  can  Iw  suetl  by  its 
recognized  name;  but  no  pro^iaion  having  Ix'en  enaete<l  to  au- 
thorize voluntary  associntionp  to  prowcutc  actioDP  by  their 
adopted  names,  it  is  necewary  that  the  uiernlR-rp  should  eiio  in 
their  individual  namee  for  any  infringement  of  any  alleged  right 
of  the  society.  Mayer  r.  Journeymen  Stonecutter.-!'  Assn.,  47  K, 
519,  5?0;  SO  A.  492.  This  section  does  not  apply  to  a  corporate 
entity  empowered  to  sue  and  be  sued  in  the  name  of  designate<f 
officers.  Edgewood  v.  Wood,  58  L.  463 ;  33  A.  940.  As  to  man- 
ner in  which  summons  should  be  served,  see  Camden,  etc,  K.  P. 
Co.  r.  Guarantors,  59  L.  328;  35  A.  796.  The  provisiMis  of  this 
section  are  remedial  and  should  receive  a  lilwral  construction. 
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The  expression  "in  anv  acti:)n  affecting  the  common  properfy" 
should  be  conetrned  to  mean  "in  any  action  l^ally  capable  of 
affecting  the  coniini)n  projiorty,"  whether  through  execution  or  by 
eMablisiiing  a  debt  which  ought  in  equity  to  be  paid  out  of  the 
common  property.  Bank  of  Toronto  v.  Manufacturers'  and  Mer- 
diants'  Fire  Assn.,  63  L.  5,  12;  4?  A.  7G1.  Service  of  process 
nu  an  agent  of  the  organization  is  suf!icient,  although  sucli  agent 
is!  not  the  general  agent  in  charge  of  its  whole  business,  Saunders 
V.  Adams  Express  Co.,  71  L.  270;  57  A.  899;  58  A.  1101;  71 
L.  520. 

41.  Ezeontion  Against  Unincorporated  Aaiociatioiu. 

If  judgment  shall  pass  against  the  defendant  in 
such  action,  execution  may  issue  thereon  in  the 
same  maimer  that  executions  now  issue  upon  judg- 
ments against  corporations;  and  the  sheriff  or 
other  officer  may  by  virtue  of  such  execution  levy 
upon  and  expose  to  sale  all  the  common  property 
whether  the  same  he  held  in  the  name  of  such  or- 
ganization (u-  hv  the  directors,  stockholdei'S  or 
trustees  thereof .■  (P.  L.  1903,  p.  546;  3€.  S.  4064; 
see  sec.  40,  ante.") 

42.  iBdividiial  Liability  of  Hunbers  of  ABSOciation. 
Nothing  in  this  act  contained  shall  prevent  any 

person  having  a  cause  of  action  against  any  such 
organization,  foi-  which  the  members  thereof  or 
any  of  them  are  pei-soually  liable  from  proceeding 
against  such  members  as  heretofore;  nor  shall  a 
judgment  obtained  against  any  such  organization 
after  execution  issued  thereon  and  returned  in 
whole  or  in  part  unsatisfied,  be  a  bar  to  an  action 
to  recover  the  residue  thereof  against  such  mem- 
bers as  may  be  personally  liable  therefor;  nor 
shall  anj'thing  in  this  act  give  such  organization 
anv  of  the  powers  or  liabilities  of  coi-porations  ex- 
cept as  herein  set  out.  (P.  L.  1!)03,  p.  546;  3  0.  S. 
4064;  see  sec.  40,  ante.) 
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6.  Whan  Defendant's  Name  u  UhJehowq. 

43.  Designatim  by  Fictitioag  Name:  Amendment  when 
Tme  Name  is  Known. 
If  the  plaintiff  is  ignorant  ol"  the  name  or  part  of 
the  name  of  a  defendant,  he  may  designate  such 
defendant  in  any  process,  pleading  or  other  pro- 
ceeding by  a  fictitions  name  or  by  as  much  of  his 
name  as  is  known,  adding  a  description  identify- 
ing or  tending  to  identify  him,  and  the  person  in- 
tended sliall  tliereupon  be  considered  as  a  defend- 
ant in  the  action  and  as  sufficiently  described  for 
all  purposes,  including  service  of  process;  when 
the  name  or  the  remainder  of  the  name  of  the  per- 
son becomes  known,  an  order  shall  be  made  by  the 
court  or  a  judge  upon  such  notice  and  terms  as  the 
court  or  a  judge  shall  prescribe,  that  the  proceed- 
ings already  taken  shall  be  amended  by  the  inser- 
tion of  the  true  name  in  place  of  the  fictitious 
name  or  part  of  the  name,  and  all  subsequent  pro- 
ceedings shall  be  taken  under  the  true  name.  (P. 
L.  10a3,  p.  546:  S  C.  S.  4064;  1891,  p.  477.) 

Right  to  Amend. — Defendant  was  t^nmnioiUHl  before  a  jus- 
tice's court  by  liis  proper  surname,  which  was  preceded  by  the 
initial  lett«r  of  his  f'hiiatian  name.  On  the  return  day  no  regu- 
lar' appearance  was  entered,  but  liis  attorney  appeared  for  him. 
and  objected  to  the  summons,  and  moved  to  set  it  aside,  hecause, 
as  he  stated,  the  first  or  Christian  name  of  the  defendant  was 
not  inserted  therein.  The  justice  denied  the  motion,  and  there- 
upon amended  the  summons  by  inserting  the  proper  Christian 
name  of  the  defendant.  It  was  held  on  review  that  the  juptice 
had  power  to  amend.  Abrahams  r.  Jacobv,  6!)  L.  178;  54  A. 
.l^.*).  Proceedings  in  attachment  are  statutory  and  amendment 
under  this  section  cannot  be  made  after  appearance  entei-ed  hv 
defendaat.    Garrison  v.  Seckcndorff,  74  A.  311,  312;   79  L.  303. 
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6.  When  Taxpayers  may  Interrene. 

44.  Salts  by  Taxpayers  on  Failnre  oi  Chosen  Fre^old^, 

Etc.,  to  do  so. 
If  the  board  of  chosen  freeholders  of  any  county 
or  the  governing  body  of  any  township  or  munici- 
pality shall  fail  t()  prosecute  any  claim  or  demand 
of  such  count}',  township  or  municipality,  an_v 
court  in  which  any  action  on  such  claim  or  demand 
is  cognizable  or  a  judge  may  upon  tenns  allow  any 
taxpayer  of  such  county,  township  or  municipality 
(being  also  a  resident  therein)  to  institute  and 
prosecute  an  action  upon  such  claim  or  demand 
in  the  name  of  and  on  behalf  of  such  county,  town- 
ship or  municipality,  if  in  the  opinion  of  the  court 
or  judge  the  interests  of  said  county,  township  or 
mmiicipalitv  would  be  promoted  thereby.  (P.  L. 
1903,  p.  547";  3  C.  S.  4064;  1880,  p.  140.)  * 

Requisite  of  Complaint. — Where  a  complaint  in  an  ai-tion 
by  a  taxpayer  on  behalf  of  iht  board  of  freeholders  of  a  county 
on  the  official  bond  of  a  county  clerk  failed  to  allege  that  au- 
thority had  been  conferred  on  him  to  sue,  it  was  demurrable. 
Allen  V.  Humphrey,  7i  L.  255;  65  A.  881;  Green  v.  Pifcr,  80 
E.  288;  84  A.  194. 

46.  Interrention  of  Taxpayers  in  Oertaia  Salts. 

In  any  action  by  or  against  any  county,  town- 
ship or  municipality  the  court  or  a  judge  may  upon 
terms  allow  any  taxpayer  of  such  county,  township 
or  municipality  (being  also  a  resident  therein)  to 
intervene  in  such  action  on  behalf  of  said  county, 
township  or  municipality  and  prosecute  or  defend 
the  same  in  the  name  of  such  county,  township  or 
municipality,  if  in  the  opinion  of  the  court  or  judge 
the  interests  of  such  county,  township  or  munici- 
pality would  be  promoted  thereby.  (P.  L.  1903, 
p.  547;  3  C.  S.  4065;  see  sec.  44,  ante.) 
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V.  PKOCESS. 
1.  Form  and  Return. 

46.  Conrts  Open  on  Week-Dayg  f<»r  Return  of  Process. 
Courts  of  law  shall  always  (except  (Hi  Sundays) 

be  <ipen  for  the  return  of  all  proeess  in  i-ivil  actions 
and  for  tlie  service  of  writs  of  error,  eei-tiorari,  and 
mandamus.  (P.  L.  1903,  p.  547;  3C.S.4()65;  Hev., 
sees.  41,  42,  224;  Rev.  of  1874;  1855,  p.  259;  1857, 
]).  296,  see.  13.)    See  S.  C.  K.  27,  supra,  sec.  4. 

Simmons  FasuKn  n\  Holiday. — A  PiininKinf  will  not  be 
(|iiif:iie<l  nor  will  its  tiervieo  he  set  aside,  kt-ftiiw  it  was  iwued, 
If^twl  and  served  by  the  sheriff  on  a  lepal  holiday.  Glenn  t'. 
Eddy,  51  L.  ?.i5;    iV  A.  145:   14  Am.  St.  Rep.  684. 

SiMiioNrt  Reti-hnablk  on  SrND.*Y, — .\  summons  inadvert- 
ently made  rotiirnahk'  on  Munday  may  \n>  amondeil  so  as  to  make 
it  returnable  on  the  Monday  following.  Colonv  v.  Surety  Oo., 
■?0  h.  -i89 ;  57  A.  390.  Seryiee  of  proeess  on  Siinday  void  :  per- 
son so  serving  liable  for  damages.  4  ('.  S.  5715,  sec.  5.  In  Su- 
preme Court  every  dav  escept  Siindav  is  a  return  day.  P.  L. 
1900,  p.  350,  sec.' 7;  3  C.  S.  1711,  see.  2(i.  Servi.-c  of  writ  of 
ne  e.xeat  on  Sunday  is  void.    Jewett  r.  Bowman,  'i7  R.  275. 

Datk  of  Return. — An  ohjection  that  a  cnplaa  ad  responden- 
dum was  returnable  on  a  dav  in  term  and  not  at  the  next  stated 
term  of  that  eourt  after  the  teste  of  such  writ  was  unavailing. 
I^San  r.  I^wsho,  6?  L.  567;   41  A.  751. 

47.  Date  of  Process:   Antedating  Forbiddra:   Zndorsementa 

Necessary. 

Ever}^  process  shall  hear  date  on  the  day  on 
which  the  same  shall  be  issued,  and  the  date  shall 
be  prima  facie  evidence  that  it  was  issued  on  that 
day,  but  such  date  may  bo  disproved  whenever 
the  same  shall  come  in  questi<»n;  if  any  person 
shall  antedate  any  pnteeas,  he  shall  ftn-feit  one 
hundred  dollars  to  the  party  asf?rifved  and  also 
be  liable  to  him  for  all  damages  which  he  may  sus- 
tain thereby;  every  process  shall  before  the  serv- 
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U-e  or  execution  thereof  be  endoi-sed  with  the  name 
and  office  address  <»f  the  attoniey  or  the  name  and 
residence  of  the  party  suing  out  the  same;  and  if 
an  action  is  prosecuted  by  the  plaintiff  in  person, 
tliere  shall  be  endorsed  on  the  original  process  a 
statement  that  such  process  is  sued  out  bv  the 
plaintiff  in  person.  (P.  L.  1903,  p.  548;  3C.  S. 
4065;  Kev.,  sees.  17, 43, 45;  R.  S.  929,  sec.  18;  1855, 
sees.  1,3;  1799,  sec.  19.) 

CossTHucTioN  AND  Oi'EiiAiiON  IX  Geneiial. — A  Writ  daletl 
in  February,  and  returnable  Ibe  second  Tuesday  of  May,  witli- 
oul  exprei?sing  the  year,  would  be  void.  J'ullen  f.  Bonev,  4  L, 
125,  129.  "Witnes.*,  t;tc.,  at  Trenton,  the  Tuesday  of","  etc., 
without  <lesij;nating  wliieli  Tuesday,  is  bad.  Sayres  v.  Itidg- 
way,  8  L.  373. 

The  sheriff  may  aller  the  return  day  to  suit  his  convenience'  in 
making  service.  Kloepping  ads.  StellniRcher,  36  L.  lili,  178. 
Depue,  J.  The  teste  of  a  writ  is  riot  conclusive  evidence  of  (he 
time  of  commencing  a  suit.  Wambougli  i',  Sclienck,  2  L.  214; 
Crosby  v.  Stone,  3  L.  988.  The  mere  production  of  a  writ  bear- 
ing teste  prior  to  the  caui^e  of  action  does  not  prove  that  it  was 
actually  issued  before  the  cause  of  action  arose.  Allen  v.  Smith, 
12  L.  i59. 

Provision  Duikctoby. — ^I'lie  provision  requiring  that  all 
writs  and  process  shall  bear  date  on  the  day  on  which  the  same 
shall  issue,  seems  to  be  directory,  Thev  mav  not  l)e  antedated, 
but  if  postdati'd  it  is  not  fatal.    Canal  Co.  r.'  Mitchell,  31  L.  0!). 

CoMMENCEiiENT  OF  SuiT. — A  suit  is  begun  when  piwess, 
duly  tested  and  issued,  has  been  put  in  motion  to  be  serxed. 
County  r.  Borax  Co.,  67  L.  48;   50  A.  llOfi. 

A  suit  is  actually  commenced  as  soon  as  the  writ  is  sealed  and 
issued  out  of  the  office,  in  g.iod  faith,  for  the  purpose  of  being 
served  or  proceeded  on,  and  that  puipose  is  not  afterwards 
abandoned.  Wbitaker  v.  Tumbull,  18  L.  172.  The  making  and 
sealing  of  a  summons  by  the  plaintiff's  attoniey,  in  gdod  fnitli, 
for  the  purpose  of  having  it  serTed,  was  the  conn  n  on  cement  of  the 
suit,  although  it  was  not  delivered  to  fiie  officer  before  the  time 
when  the  action  would  be  iwired  by  the  statute  of  limitations. 
Updike  r.  Ten  Broeck,  32  li.  105.  A  suit  is  not  commenced  i>y 
the  signing  and  sealing  of  r  summons  which  has  been  retained 
in  the  attomev's  office  without  any  purpose  of  immediate  service. 
Lynch  V.  Railroad  Co.,  .-i?  L.  4 ;  30  A.  187. 
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Method  or  Questioxino  REorL-iiiiTV  of  C'omuencemk.vt 
OF  Suit. — The  question  of  due  commencement  of  suit  under  the 
Death  act  is  properly  rais>ed  lij-  a  plea  in  har.  County  r.  Borax 
Co.,  157  L.  48;   50  A.  906. 

HfFKCT  ON'  LlMlTATIOXS  OF   FAII.rilK  TO   SliKVK  SlSISlO.VS. — 

The  failure  of  the  fhei'ilT  to  si  rve  a  summons  before  the  original 
return  day,  and  a  sul>seiiuent  alteration  hy  him,  extending  the 
time  of  return,  atU^r  tlie  action  was  Itaneil  by  the  statute  of 
limitation!),  will  not  defeat  the  suit  if  the  defendaut  has  appeared 
and  pleaded,  without  ohjecliou,  and  the  writ  was  tested  and  de- 
livered to  the  sherifT  before  the  statute  beeame  a  bar.  MeCrackeii 
V.  Richardson,  46  L.  50. 

VAtiD[TY  OF  TvPKWRiTTr.y  Imdorskment. — Application  to 
set  aside  a  summons  on  the  ground  that  the  name  of  the  attorney 
was  in  typewriting  and  not  written  bv  hand,  refused  in  Esses  ( 'ir- 
puit.    Strauss  r.  Isaac,  17  N".  J.  h.  J.  ftl. 

Cited.— Colony  i;.  Surety  Co.,  70  L.  389;  .57  A.  390. 

48.  Immaterial  Omufdons:   Amendment. 

If  the  plaintiff  shall  omit  to  insert  in  or  endorse 
on  any  process  any  of  the  matters  required  to  be 
inserted  or  endorsed,  sneh  process  shall  not  on  that 
accomit  be  held  void  bnt  may  be  set  aside  as  irrej^- 
ular  or  amended;  and  such  amendment  may  be 
ordered  by  the  eom"t  t>r  a  jnd^e  upon  terms  on 
application  to  set  aside  the  process.  {P.  L.  190'^. 
p.  548;  3O.S.4066;  Rev.,  sec.  46;  1855,  see.  7.) 

Omissions  AjrENDABLE. — An  omission  of  plaintiff's  attorney 
to  indorse  on  the  back  of  a  capias  ad  respondendum  the  name  of 
the  county  in  which  the  writ  was  to  he  served  and  the  address  of 
the  attomevB  issuing  the  writ,  as  i-ccjuired  by  a  nile  of  court,  was 
amendable  where  the  omission  ocensioned  no  injurv  to  defendant, 
Kryn  r.  Kahn,  54  A.  870. 

49.  ProceaB  in  Different  Counties. 

If  the  defendants  in  an  action  in  the  supreme 
court  reside  in  different  counties,  (uiginal  process 
may  issue  at  the  same  time  to  each  county  in  which 
any  of  the  defendants  reside;  the  names  of  all 
the  defendants  shall  be  inserted  in  each  process 
and  the  proper  officer  shall  serve  the  same  upon 
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such  defendants  as  he  can  find  in  his  countv.  (P. 
J..  1903,  p.  548;  3  C.  S.  4066;  Rev.,  sec.  44^  1855, 
sec.  6.) 

50.  Ketum  made  by  ^eriff:   Amercement. 

The  slioriff  or  officer  to  whom  any  process  is  di- 
rected or  delivered  tor  service  shall  return  the 
same  at  the  time  and  place  therein  mentioned,  or, 
if  no  time  or  place  be  mentioned,  he  shall  forthwith 
serve  and  return  the  same.  In  default  of  so  doing, 
he  may  be  amer<;ed  by  the  court  in  any  sum  not 
exceeding  the  plamtiff 's  debt  or  demand,  to  and  for 
the  nse  of  the  plaintiff.  The  return  of  the  officer 
serving  any  process  may,  in  the  same  action,  be 
shown  to  be  uiiti-ue  by  either  of  the  parties.  (P.  L. 
19(t3,  p.  548;  3  C.  S.  4066  as  amended  by  P.  L.  1912, 
p.  468.  Rev.,  sees.  47,  48;  R.  S.  929,  sec.  19;  1799, 
sec.  20;  1855,  sec.  5.) 

Rule  Dibectixo  Return  Imphotidently  Allowed. — A  aum- 
inons  tested  July  28th,  1906,  and  returnable  August  lOtli,  1906, 
was  served  on  the  defendant  on  August  3d,  1906.  On  September 
lOtli.  1907,  tlie  writ  not  having  been  returned,  a  rule,  upon  an  ex 
parte  application,  was  entered  directing  that  tlio  writ  be  returned, 
and  that  tlie  plaintiff  have  leave  to  file  a  declaration,  to  which 
the  defendant  wap  required  to  plead  or  demur  within  twenty 
davs.  Held,  that  this  rule  should  be  vacated  as  improvid«itly 
allowed.    Bowden  r.  T.  A.  Gillispie  Co.,  75  L.  296 ;  68  A.  238. 

AsiouxT  OF  Amkhcement, — The  amercement  is  merely  for  a 
discretionary  sum  "not  exceeding  the  plaintiff's  debt  or  demand." 
The  rule  is  general,  that  nnlesc  there  be  a  penalty  or  suniB  fixed 
to  Ik"  paid,  in  exwt  words,  'or  dereliction  of  duly,  the  recovery 
mnst  l>e  limited  to  the  nctual  loss  sustained.    Stout  v.  Keeler,  11 

\.  J.  L.  J.  ni." 

HutFiciExcv  AND  ('oNcujfiivi^xESSi  OF  Retcrn. — The  return 
is  an  answer  to  the  writ,  and  whatever  the  sheriff  has  so  an- 
swered, whether  in  a  statement  anue,ved  to  the  writ,  or  upon  it, 
is  a  return  as  far  as  it  goes.  The  admissibility  of  the  copy  of  the 
execution  and  levy,  doe*  not  depend  on  the  sufficiency  of  the  re- 
turn. Dean  r.  Thatcher,  33  L.  470.  A  recital  in  a  scire  facias 
that  the  writ  was  duly  sen-ed  on  the  gai-nishee,  and  the  judgment 
liy  default,  are  ccinelnsive  rtguinst  him.     Young  v.  Railroad  Co.. 
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tin  Ij.  502,  The  plaintiff's  attoraev  iiiav  prove  tlie  time  of  issuing 
tlu-  nriginal  declaration  in  ejectment,  withont  producing  the 
jiapev,  the  question  in  (liBpnie  bein^  merely  as  to  time,  and  not 
involving  the  contents  of  the  paper.  Den  r.  Hamilton,  12  L. 
10!),  See  Chapman  r.  Cnmming,  17  L.  11 ;  Browning  v.  Flani- 
san.  -ii  L.  567;  f'astnor  v.  Stver,  23  L.  3.16:  Contra,  in  cquitv; 
Hivah!  r.  Ortyasky,  75  A.  577;  77  E.  7(5;  altinne<l,  79  A.  270: 
7S  K.  5'i7.  I'etiirn  of  officer  not  conclusive.  Sweenev  r.  Miner, 
•tr>  A.  1014. 

KvinKSCK  .48  TO  ItKOULARiTY  OF  Lkvy.— The  rotum  of  a  mar- 
shal tliat  ho  had  levied  on  lands  by  virtue  of  his  warrant  in  prima 
fncie  ciidence  tiiat  the  levy  was  not  irregular  by  reason  of  tiie 
existence  of  goods  and  chattels  of  defendant  subject  to  lew. 
Murray  v.  Land  Co.,  18  How.  272;   l.-)  L.  Ed.  372. 

Cited.— Becbe  i-.  George  H.  Beelie  Co..  64  L.  497;  46  A.  168. 

61.  Kecord  B<Mdi  of  Procowes  to  be  Kept  hy  Sheriff. 

Tlie  sheriff  of  each  couuty  shall  keep  in  his  office 
a  book  in  which  he  shall  cause  to  be  entered  the 
return  made  by  him  to  every  process  that  shall 
come  to  his  hands  for  service;  such  book  shall  be 
at  all  times  available  for  the  inspection  of  any  of 
the  parties  to  any  such  process  or  their  respective 
attorneys,  and  on  the  death  of  said  sheriff  or  ex- 
piration of  his  term  of  office  said  book  shall  be 
deposited  and  kept  in  the  custody  of  the  clerk 
of  his  county,  and  the  record  of  any  such  return 
so  made  by  such  sheriff  or  a  transcript  thereof 
certified  by  such  sheriff  or  clerk,  as  the  case  may 
be,  shall  be  prima  facie  evidence  in  any  court  of 
the  return  made  to  any  such  process.  (P.  L. 
1903,  p.  548;  3  C.  S.  4066;  1876,  p.  61.) 

2.  Summoiu:  How  Served. 

62.  Service  of  Summons. 

The  first  process  in  personal  actions  in  eases 
^vhere  the  plaintiff  is  not  entitled  to  bail  shall 
be  a  summons,  a  copy  whereof  shall  be  served  on 
the  defendant  in  person,  or  left  at  his  usual  place 
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of  abode.  Said  service  shall  be  made  forthwith 
after  the  process  is  delivered  to  the  sheriff  m- 
other  officer  for  service.  Jf  the  defendant  be  a 
corporation,  the  summons  shall  be  served  as  pi-o- 
vided  in  the  act  entitled  "An  act  conceraing  cor- 
porations (Kevision  of  1896),"  except  that  the 
service  shall  be  made  in  such  case  forthwith  after 
delivery  of  the  summons  to  th(^  sheriff.  If  the 
defendant  be  the  board  of  chosen  freeholders  of 
any  county  or  municipal  corporation,  or  a  town- 
ship, the  summons  shall  be  served  on  the  clerk 
or  presiding  officer  of  said  board,  or  on  the  clerk 
of  the  municipality  or  township,  or  im  the  mayor 
or  presiding  oflSeer  of  the  governing  body  forth; 
with  after  it  is  delivered  to  the  sheriff  or  other 
officer  for  service.  And  when  the  sheiiff  or  other 
officer  shall  return  the  same  "served,"  the  party 
shall  be  considei'ed  as  in  court,  and  be  proceeded 
against  accordingly;  provided,  if  the  defendant 
be  the  board  of  chosen  freeholders  of  a  county  or 
a  municipal  corporation  or  a  township,  the  sheriff 
or  other  officer  shall  in  his  return  state  on  whom 
the  summons  was  served.  (P.  L.  1903,  p.  549; 
3  C.  S.  40G7,  as  amended  bv  P.  L.  1912,  pp.  468, 
469;  Kev.,  sec.  49;  R.  S.,  se'cs.  17,  21;  1799,  sees. 
18,  21;  1820,  p.  80,  sec.  1;  Rev.  1820,  691.) 
Senice  on  Corporation,  r>o  P.  L,  Ifllfi,  p.  410. 

IjEPKALiNa  EFrKCT. — QuiErc.  WhetliiT  tliL*  provision  of  the 
net  of  1846,  to  incorporate  otiosen  freolioliiers,  etc.,  ante,  Cliosen 
Freeholders,  sec,  3,  re«|uiring  tliat  the  service  of  n  eummons  iss-uet! 
against  a  board  of  chosen  freeholders  shall  lie  made  "at  least 
thirty  days  before  the  session  of  court  to  which  such  process  is 
returnable,"  was  not  impliedly  repealed  bv  tbic  section.  I'ldnier 
r.  Board,  77  L.  143;  71  A.  SSS. 

This  section  and  sections  SC  and  189  do  not  change  the  Engli^^ii 
practice  as  it  existed  prior  to  the  Revolution,  whereby  a  capias 
ad  satisfaciendum  on  a  judgment  in  an  action  of  tort  issued  as  a 
matter  of  course  and  without  a  judge's  order.  Kintzel  r.  Olsen, 
73  A. 962. 
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Practice  When  Plaintiff  not  Entitled  to  Bail.^Iq 
ca«!8  wliere  the  plaintiff  ie  not  entitled  to  bail,  tlie  plaintiff  niiisl 
proceed  by  Bummons,  and  not  by  capias.  Beatty  t'.  Ivins,  -i  L. 
(i28;  Addis  v.  Evan?,  ;'  L.  U2,  note;  Bro«kfield  v.  Jones.  A  ].. 
311,  312.  See  Attorney -General  v.  Railniad  Co.,  38  L.  'iH-i; 
Swy  ads.  State,  Id.  338. 

Exemption  Fbom  SKiivicb:. — A  party  to  a  Piiit,  while  nei-cs- 
sarily  going  to,  staying  at,  or  lefuming  from  tlie  court,  is  equally 
priTileged  from  the  service  of  a  summons  as  of  a  capias.  Halsoy 
V.  Stewart,  4  L.  367. 

Jf  a  party  upon  whom  a  summons  is  served  is  induced  to  come 
into  this  state  by  a  deception  practiced  npon  liim  by  the  plaintiff 
for  the  purpose  of  serving  the  summons,  such  service  is  not  ginA, 
and  the  court  will  set  aside  the  writ  on  the  application  of  the  de- 
fendant. Williams  adu.  Reed,  29  L.  385.  A  party  to  a  suit  in 
('hanccry,  who  resides  in  another  state  and  comes  into  this  state 
to  give  testimony  in  his  own  behalf  before  a  uiaeter,  is,  while 
necessarily  attending  before  the  master  and  going  to  and  retain- 
ing from  the  place  where  :*uch  examination  is  iield,  privileged 
from  the  service  of  a  summons  in  a  civil  cause,  witliout  any  siib- 
ptena  ad  testificandum  being  served.  Dungan  ads.  Miller,  37 
L.  182.  Service  of  a  'summons  upon  a  person  non-resident  in 
this  state  while  going  to,  iittending  or  returning  from  a  trial 
here,  as  a  witness  or  party,  will  be  set  aside.  Massev  v.  Colvillc, 
4.>  L.  119;  Graham  r.  Sharp,  'i  N.  J.  L.  J.  15«.  The  vice  presi- 
dent of  a  foreign  corporation,  who  comes  into  this  state  to  give 
testimony  before  a  Supreme  Court  commissioner,  is  privil^ed 
from  the  service  of  a  summon'-  in  another  action  against  such  cor- 
poration while  he  is  so  in  attendance  as  a  witness.  Mulhearn  r. 
Publishing  Co.,  53  L.  153;  30  A.  760.  Service  upon  a  resident 
witness  or  a  party  is  not  a  nuility.  But  tite  court  will  control  the 
service,  and  either  set  it  aside  or  change  the  venue  arising  frtuit 
such  service,  or  otherwise  remedy  anv  special  disadvantage  which 
such  service  entails  upon  the  defendant.  Massey  r.  Colvillc,  45 
L.  119.  If  the  first  arrest  of  the  defendant  be  unlawful,  he  can- 
not be  served  with  other  bailable  process,  at  the  suit  o[  the  same 
plaintiff,  while  in  custody  upon  that  illegal  arrest.  Banking  Co. 
r.  Peltier,  14  L.  391. 

Failure  to  Sebve  by  Retcrs'  Day. — A  writ  not  served  is 
dead,  after  the  return  day  passes,  and  the  cause  is  out  of  court. 
Matthews  v.  Wame,  11  L.  295;  State  r.  Kennedy,  18  L.  3?; 
State,  Van  CIcef,  r.  Commissioners,  37  L.  394. 

Service  on  Municipal  Corporation. — Fifteen  days  must 
intervene  between  the  day  of  senice  and  the  return  day  of  a 
ininimons,  in  an  action  agains't  a  municipal  corporation.  MeXeal 
f.  Glouc-ester  City,  51  L.  441;   18  A.  113. 
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Service  of  tlie  summons  on  the  clerk  aiid  three  members  of 
foiincil  of  t'ape  Miiy  Point  h  sufficient  service,  there  being  no 
mayor;  the  service  being  made  fifteen  days  before  tlie  retura 
dav,  in  accordance  with  tlie  common  law  practice.  Cooper  r. 
(.'ai>e  May  Point,  67  L.  437 ;  51  A.  511. 

There  is  no  statutory  provision  concerning  the  service  of  a 
summons  against  a  municipal  corporation.  In  such  a  case  the 
common  law  must  therefore  prevail,  and  that  requires  that  fif- 
teen days  shall  intervene  between  the  day  of  service  and  the  re- 
turn day  of  the  summons.  Mc\eal  v.  Gloucester  Citv,  51  L.  444 ; 
18  A.  112. 

Service  ox  a  Township. — For  mode  of  service,  where  a  town- 
ship is  defendant,  ?<«  I'hillipsburg  a^.  Raub,  37  L  48. 

Where  Defenraxt  has  Several  Eesidences. — Where  a 
p^i-son  has  several  refidencea  which  lie  permanently  maintains, 
occupying  one  at  one  period  of  the  year  and  another  at  another 
period,  a  snnimouR  must  be  t=crved  on  him  at  the  dwelling-house 
in  which  he  is  living  at  the  time  of  the  service.  It  does  not  affect 
tlie  legality  of  the  service  thai  he  is  temporarily  away  from  such 
dwelling  while  his  family  remains  in  it.  Tnist  Co.  v.  Barbour, 
GCL.  103;  48  A.  1008. 

What  Constitutes  Dwellimo-Hoiisb  or  Place  of  Abode. — ■ 
The  dwelling-house  or  usual  place  of  abode  of  a  defendant, 
within  the  meaning  of  the  statute,  is  the  place  where  he  is  actu- 
ally living  at  the  time  when  the  service  is  made.  Mygatt  v.  Coe, 
G.3L.  510;  44  A.  198.  Usual  place  of  abode  of  defendant,  as 
used  in  P.  L.  1913,  p.  4G9,  is  the  place  where  he  is  actually  living 
at  the  time  when  the  service  is  made,  and  when  a  defendant  lias 
a  general  plaee  of  alwde  in  ihis  state,  but  closes  it,  and  is  absent 
from  the  state,  he  has  no  usual  place  of  abode  in  this  state,  and 
seivice  at  such  place  during  ];is  absence  is  invalid.  Sweeney  v. 
Miner,  95  A.  1014;  Feighand  v.  Sobers,  87  A.  636;  84  L. 
575;  affirmed,  91  A.  106S;  86  L.  356.  Need  not  be  de- 
fendant's permanent  domicile,  hence  father's  home,  wliere  student 
wH.':  living  while  on  a  vacation  from  college  in  another  state,  is 
his  usual  place  of  abode.    Nu^sell  v.  Hayes,  85  A.  818 ;  84  L.  196. 

Cited.— Watson  v.  Moblett,  65  L.  506;  47  A.  438;  Smith  v. 
Ccllotv,  69  L.  365:  55  A.  80-'>;  Kane  r.  Church,  72  L.  443;  60 
A.  1099. 

52a.  Sheriff  to  set  out  on  Sammona  Place  of  Seirvice. 

In  all  suits  begun  by  summons  in  the  Supreme 
(\»urt  or  in  the  Circuit  Courts  of  the  counties  of 
this  state  against  any  individual  or  individuals, 
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or  a  partnership  firm  or  any  individual  or  in- 
dividuals in  addition  to  a  partnership  firm,  it  shall 
be  the  duty  of  the  sheriff  of  the  county  serving 
sueh  process  to  set  out  at  length,  as  a  part  of  the 
return  or  written  evidence  of  service,  the  place 
at  which  such  sei-vice  was  made.  No  appearance 
will  be  required  of,  nor  can  any  judgment  be  taken 
against  any  individual  or  partnership  tii-m,  upon 
failure  on  the  part  of  the  sheriff  to  so  indicate  the 
place  of  such  service,  unless  a  judge  of  the  court 
wherein  said  action  is  commenced  shall  otherwise 
direct.    (P.  L.  1911,  p.  97,  sec.  1.) 

&2b.  Sheriff  may  Amend  Retnm. 

Jf  any  sheriff  shall  fail  to  set  out  in  his  return 
the  place  of  service  as  herein  required,  he  may 
thereafter  file  an  amended  or  additional  return, 
in  (jrder  to  complv  with  the  requirements  of  tliis 
act.    (P.  L.  1911,  p.  97,  sec.  2.) 

53.  New  Smnmoiu  may  be  lasaed  and  Served  in  Case  of 
Error  in  Ifsnance  or  Service  of  Original. 

If  error  is  made  in  the  issuing  or  service  of  a 
sunmions,  the  court  or  a  judge  ma}-  order  a  new 
sunnnons  to  be  issued  and  served;  and  said 
summons  and  service  thereof  shall  be  as  valid  and 
effectual  as  if  it  had  been  origiuallv  issued  and 
served.  (P.  L.  1903,  p.  549;  3  C.  S'  4068;  Kev., 
sec.  50;  1867,  p.  26.) 

't'lMK  FOB  Skiivixo  Kew  Siajioxs. — Wlieie  tlie  servkv  of  a 
summons  on  a  lieu  tlaim  was  defective,  and  a  new  summoni^  was 
ispiicd  more  than  a  _vear  after  tlie  furnisliing  of  tlie  labor  and 
materials,  held,  the  service  of  tlie  new  suDimons  waa  valid  and 
effectual,  and  the  claim  {^nod  Insurance  Co.  r.  It'iwand,  'Hi 
E.  389. 

Wiie:*  Amkndmknts  Lie. — Amendments  may  be  made  only 
when  the  service  lias  been  defective  ov  insufficient,  but  after  de- 
fondant  has  been  broujirht  in  (lie  writ  cannot  be  amended  by  snlj- 
stitiiting  the  name  of  another  person.    Maitland  v.  Worthin^on, 
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S!)  L.  114;  S5  A.  15il.  After  piea  of  misnonier  plaintiff  may 
amend.  JePferson  r.  Hotel  Cape  May.  81  A.  349;  83  L.  32.  A 
new  party  dcft-ndant  cannot  l)e  made  so  by  amendment  and  Fub- 
fitihition  in  open  court  against  his  protest.  Hubbard  v.  Mont- 
ross  Metal  Shingle  Co.,  74  A.  2.54:   79  L.  208. 

ApPB-tL  From  Direction  of  New  Summons. — Action  of 
court  in  directing  issuing  and  service  of  new  summons  under 
tliis  section  not  reviewable  by  certiorari,  but  only  by  appeal  after 
final  judgment.    C.askill  v.  Foulks,  84  A.  1057;  85  L.  37.",. 

3.  Capla»:  How  Exeonted. 
64.  Swrice. 

The  sheriff  or  other  oflSccr  shall  execute  the 
writ  of  capias  ad  respoiideudum  by  taking  the 
body  of  the  defendant  and  serving  on  him  a  copy 
of  the  writ,  and  shall  return  thereon  that  has  taken 
the  body  into  custody  ;  and  thereupon  the  defend- 
ant shall  be  considered  as  in  court  and  the  plaintiff 
shall  declare  against  him  as  if  he  had  been  brought 
into  court  bv  a  summons.  (P.  L.  1903,  p.  549;  3  C. 
S.4068;  ReV.,sec.51;  R.  S.  929,  sec.  21;  1799,  sec. 
22.) 

CoNCLuSiVENKSs  OF  ItETOBN. — Tlie  retum  made  by  a  sheriff 
upon  a  capias  is  conclusive  upon  him,  and  also,  in  the  cause, 
«l)on  parties,  ext-ept  on  an  application  to  amend  it  or  sot  it 
a.'^ide.     I^wwentlial  r.  Wagner,  68  L.  214;   52  A.  298. 

IXTEBEST  IX  Deposit  to  Proccbe  Hblf^are. — The  sheriff 
having  returned  upon  a  capias  that  he  had  the  defendant  in 
custody,  the  plaintiff  has  no  interest  in  money  eaid  to  have  iK-en 
deposited  with  the  sheriff  on  his  releasing  the  defendant.  Loe- 
ivcnthnt  V.  Wagner.  fiS  1..  214;    52  A.  308. 

4.  Scire  Facias:   How  Served. 
55.  Service:  Publication. 

A  writ  of  scire  facias  shall  be  served  by  the 
slieriff  or  other  officer  to  whom  the  \\Tit  is  directed 
iu  the  same  manner  as  a  summons  may  be  served; 
provided,  if  the  defendant  has  removed  out  of  the 
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jurisdiction  of  the  court  issuing  such  process  or 
cannot  be  found  by  the  sheriff  or  other  officer,  the 
plaintiff  may  cause  the  writ  to  be  published  four 
successive  weeks  in  a  newspaper  printed  in  this 
state  as  near  the  last  residence  of  the  defendant 
as  can  be  conveniently  ascertained,  and  luail  a 
copy  thereof  to  the  defendant,  if  his  post  office 
address  can  be  ascertained,  at  least  six  days  before 
its  return,  or  cause  a  copy  of  the  writ  to  be  served 
on  the  defendant  at  any  place  either  in  or  out  of 
this  state  at  least  six  days  before  its  return;  and 
such  publication  or  service  shall  in  such  case  con- 
stitute due  service  of  such  writ.  (P.  L.  ]9l)3,  p. 
550;  3  C.  S.  4068;  Rev.,  sees.  208,  209;  R.  S.  929, 
sees.  104,  105;  1820,  p.  80,  sees.  5,  6;  Kev.,  1820, 
691.) 

•Tiidgrnent  cannot  now  be  rcndoi'i!'!,  as  at  common  law,  upon  a 
return  of  nihil  to  two  writs  of  scire  facias,  but  only  upon  an 
act\m\  service  or  publication  of  the  writ  3  Zab.  236,  Publica- 
tion is  not  required  in  eaee  of  a  special  scire  facias,  issued  to 
show  cause  why  lands  levied  on  by  a  deceased  slierifC  should  not 
be  sold.  R.  S.  833,  sec.  35;  Height  v.  Spader,  3  Hal.  132.  In 
Heed  r.  Bainbridge,  1  South.  351,  after  a  ])erPonal  service  on  de- 
fondant  out  of  the  state  and  ii  rule  for  apjiciiraucc  judfn»''"t  wa? 

VI.  ARREST. 

1.  Id  ActioDB  in  Tort. 

56.  Capias  ad  Respondendam:  Affidavit  to  Si^port:  Bail: 
Oroimds  for  bsue  of  Capias. 
The  writ  of  capias  ad  respondendum  shall  not 
be  issued  in  any  action  foimded  upon  a  tort,  except 
upon  proof  by  affidavit  or  otherwise  to  the  satis- 
faction of  the  coTirt  in  which  the  action  is  about  to 
be  commenced  or  to  a  judge  or  supreme  court  com- 
missioner, of  the  grounds  upon  which  bail  is  re- 
quired, and  thereupon  the  court,  judge  or  commis- 
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sioiier  shall  inake  an  order  for  bail  in  such  sum 
as  he  shall  under  the  circumstances  of  the  case 
think  proper,  and  such  sum  shall  be  endorsed  on 
the  capias  in  words  at  length.  On  filing  the  proof 
and  said  order  a  capias  ad  respondendum  shall  be 
issued;  but  no  such  order  shall  be  made  xmless: 

First.  Such  action  is  founded  upon  a  seduction 
or  an  outrageous  battery  or  mayhem;  or, 

Second.  Such  action  is  for  the  recovery  of  dam- 
ages for  the  miscimduct  or  neglect  of  a  public 
officer;  or, 

Third.  The  proof  establishes  special  cause  as 
heretofore  for  holding  the  defendant  to  bail.  (P. 
L.  1903,  p.  550;  3  €.  S.  4068;  Kev.,  sec.  55;  K.S. 
950,  sees.  1,  4;  "An  act  respecting  bail  in  civil 
actions."  Passed  1799,  sees.  1,  4;  liev.,  1820,  404; 
Pat.  348.)  See  notes  under  sec.  52,  repealing 
effect. 

Historical. — Tbi?  is  subsUntially  identical  with  P.  L.  lS4'i, 
p.  130,  escept  that  tlie  former  act  omitted  the  fraudulent  con- 
tracting of  tii«  debt  or  incurring  of  the  demand  ae  a  cauiic  for 
arrest,  and  did  not  include  the  provigion  found  in  section  3  of 
un  act  respecting  iniprisionmenl  for  debt  in  cases  of  fraud.  R.  S 
1847,  p.  323;  Austrian  v.  Laubheim,  78  L.  ITS;  73  A.  226. 

Who  M.*,y  Takk  Affidavit. — An  affidavit  may  be  taken  Iw- 
foru  any  person  nuthorized  fo  administer  an  oath,  as,  in  a  for- 
eign I'ountrv,  before  a  consul  of  the  I'nitod  States.  Seidel  v. 
Peclisliaw,  27  L.  487.  It  is  not  netoa«ary  that  the  affidavit  Ix" 
made  before  the  commissionev  who  grants  the  order.  Id. ;  Mc- 
Koi-nan  v.  McDonald,  87  L.  ?43. 

A  capias  cannot  he  ii^siied  without  an  afTidavlt,  although  the 
plaintiff  waive  bail.  Beatty  ; .  Ivins,  Pen.  6?8 ;  Addis  v.  Evans, 
Pen.  630,  note.  The  atfidavii  is  neccpsary  where,  in  a  penal  ac- 
tion, an  arrest  is  authorized  iiy  the  statute,  f'hampion  v.  Picice, 
fi  Hal.  196.  Supplemental  affidavits  cannot  l>e  taken  to  cure  de- 
fects in  the  originals.  Parki.T  r.  Ogden,  Pen.  146,  151.  Affida- 
vits for  bail  need  not  be  entitled  in  the  court  in  which  thev  are 
filed.  Peltier  t-.  Washington  Bank.  2  (Ir.  257;  Parker  v.  Ogden, 
Pen.  146.  If  sufficient  facts  If,  constitute  a  good  cause  of  action 
are  stated  in  the  affidavit,  it  is  no  objection  that  the  statement 
commences  with  the  words  "for  that,"  hut  if  commenced  with 
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the  words  "for  that  whereas,"  Jt  will  be  by  wMy  of  lecital  and 
will  not  bo  sufficient.  Braieon  ads.  Bennett,  1  Dutch.  166.  To 
obtain  an  order,  the  plaintiff's  oath  or  affirmation  is  adniisiiible, 
and  ie  sufficient  of  iteelf  to  prove  as  well  the  facts  constituting 
the  fraud  as  the  indebtedne^.  Painter  v.  HouRtoii.  4  Dutch. 
]21.  See  Hill  ads.  Hunt,  Spenc.  476.  Query,  whether  it  may 
be  made  by  the  attorney  of  the  plaintiff.  Stevens  i;.  Meguire,  1 
Hal.  15!i.  As  to  stating  the  place  of  taking  it,  sw  Provost  v. 
Bank  of  North  America,  July,  1828;  Peltifi-  c.  Washington 
Bank,  2  Gr.  357.  It  is  not  necessary  to  the  validity  of  an  affi- 
davit for  bail  that  the  residence  or  place  of  abode  of  ttic  deponent 
i-hould  be  stated  in  it,  or  that  it  should  show  the  town  or  county 
where  it  was  taken..  The  rule  applies  to  aclions  of  tort  as  we)! 
as  upon  contracts.  Benson  v.  Bennett,  1  Dutch.  IfJC;  Peltier  r. 
Washington  Bank,  8  Or.  257.  Where  there  are  several  suitt^ 
against  a  defendant,  and  an  affidavit  made  in  each,  the  court  will 
not  look  beyond  one  affidavit,  and  supply  its  defects  by  state- 
mentfl  made  in  another;  each  affidavit  must  stand  by  itself. 
Benson  v.  Bennett,  1  Dutch.  166, 

It  may  be  taJcen  before  any  person  authorized  to  administer  an 
oath,  as,  in  a  foreign  country,  before  a  consul  of  the  United 
States.  Seide!  v.  Pecksliaw,  ;f  Dutcli.  497,  It  is  not  necessary 
that  the  affidavit  he  made  before  the  commissioner  who  grants 
the  order.     Id.;   McKeman  v.  McDonald,  :i  Dutch.  542. 

The  affidavit  must  disclose  the  true  cause  of  action.  Kinnex' 
r.  Muloch,  2  Har.  334,  337.  There  must  be  a  positive  affidavit 
of  the  debt  and  the  amount  due.  YanKirk  ads.  Staats,  4  Zab. 
121.  The  statement  that  the  plaintiff  believes  he  will  be  unabk- 
to  make  the  defendant  answei  for  the  alleged  injury  and  dam- 
ages unless  he  be  held  to  bail  without  showing  any  reaaon  foi' 
that  belief,  is  insufficient.  Benson  ad».  Bennett,  1  Dutch.  16fi. 
See  Kennedy  v.  Chumar,  2  Dutch.  305.  It  must  Iw  shown  that 
the  debt  is  actually  due  at  the  time  of  making  the  affidavit. 
Parker  v.  Ogden,  Pen.  146.  The  affidavit  for  l>ail  need  not  bi- 
as specific  and  particular  as  a  declaration,  but  it  must  contain 
such  facts  as  show,  if  true,  that  the  plaintiff  has  a  present,  sub- 
sisting cause  of  action;  it  must  show  how  indebted  and  for 
what;  it  should  disclose  tlie  character  in  which  the  defendant  is 
a  party  to  the  instrument,  so  that  his  liability  may  appear  to  the 
court;  it  should  be  express,  certain,  explicit  and  intelligible. 
An  affidavit  for  bail,  setting  forth  that  the  defendant  is  "in- 
debted in  a  certain  amount  on  his  promissory  note,  and  on  a 
balance  of  account  against  him,  on  the  books  of  the  hanking  com- 
pany," is  insufficient,  and  the  defendant  will  be  discharged  on 
common  hail.  Peltier  v.  Washington  Bank,  2  t5r.  257.  The 
afSdavit  to  hold  to  bail  for  money  due  on  articles  of  agreement 
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must  state  thu  breach  of  tlie  articles  of  agreement,  or  the  de- 
fendant will  be  discharged  on  c-omnion  bHil.  Stevene  v.  Meguire, 
1  Hal.  153.  Tlie  facts  must  l>e  sworn  to;  tliat  a  debtor  lios  "un- 
lawfully and  unjustly"  refused  to  apply  the  money  in  his  hands 
t<>  the  Hatiafaetion  of  a  debt  due  by  him,  is  a  legal  ])ropoeition  to 
he  deduced  from  the  evidence.  Ex  parte  Clark,  Spenc.  648.  An 
affidavit  to  liolil  an  agent  to  bail  for  mi  ((appropriating  the  avails 
of  acceptances,  stated  the  number  of  l)i!ls,  by  whom  drawn,  to 
whose  order  and  how  indorsed,  by  whom  nccepted,  tlie  amount  of 
each  and  when  they  matured,  reBpectivcly,  but  did  not  state  the 
precise  date  of  the  bills.  Held,  that  the  description  was  pufii- 
I'ient.    Seidel  r.  Pecksliaw,  3  Dutch.  Vit. 

Requisites  or  Ohdek. — This  statule  should  be  construed  as 
r<K)uiring  the  fame  requisites  in  order  to  hold  to  bail  in  tort  ac- 
tions as  in  contract  actions,  w  tliat  the  order  'must  sliow  on  it& 
face  tliat  the  judge  cxerciseti  his  j'udicial  discretion  in  issuing  it, 
and  that  the  pi'oof  of  the  particular  facts  necessary  to  authorize 
the  order  was  satisfactory.  Hufty  r.  Wilson,  78  L.  341;  74  A. 
137. 

Arkeut  in  Si"jT  FOR  Seductiox. — Affidavits  setting  out,  as 
plaintiff's  causae  of  action,  tliu  sf^luction  of  his  daughter,  who  was- 
imder  the  age  of  sixteen,  were  sufficient  to  warrant  an  order  of 
arrest,  without  disclosing  any  special  cause  for  such  order. 
Logan  V.  Lawshe,  63  U  5G7;    U  A.  Tol. 

Cited.— Kintzel  r.  Olseii,  r.T  A.  9fi3:  Hisor  r.  Vaildiver.  85 
A.  181;  83Ti.  433. 

2.  In  Actions  on  Contract. 

S7.  Capias  ad  Respondendum:  Affidavit  to  Support: 
Qrounds  for  Issue:  Bail. 
The  writ  of  capias  ad  rospoiidciidum  shall  not 
issue  in  any  a<:tion  founded  upon  contract,  except 
upon  proof  by  affidavit  or  otherwise  to  the  sat- 
isfaction of  the  court  in  which  the  action  is  about 
to  be  commenced  or  to  a  judge  or  supreme  court 
commissioner,  that  there  is  a  debt  or  demand 
f(»unded  upon  ccmtract,  express  or  implied,  due  to 
the  plaintiff  from  the  defendant,  specifying  the 
nature  and  pai-tienlars  of  said  debt  or  demand,  and 
establishing  one  or  more  of  the  following  partic- 
ulai-s: 
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First.  That  the  dpfeiidant  is  about  to  remove 
any  of  his  property  out  of  the  jurisdietiou  of  the 
eoui-t  in  which  an  action  is  about  to  be  commenced 
with  intent  to  defraud  his  creditors;  or, 

Second.  That  he  has  pr(jperty  or  rij^hts  in  ac- 
tion which  he  fraudulently  conceals:  or, 

Third.  That  he  lias  assigned,  remcjved  or  dis- 
posed of,  or  is  about  to  assign,  remove  or  dispose 
of,  any  of  his  property  with  intent  to  defraud  his 
creditors;  or, 

Fourth.  That  he  fraudulently  c^onti-acted  the 
debt  or  incurred  the  demand. 

Upon  such  proof  being  made  the  court,  judge 
or  commissioner  shall  make  an  order  to  hold  the 
defendant  to  bail  in  such  sum  as  shall  be  showii 
by  the  proof  to  be  due  to  the  plaintiff  from  the 
defendant,  and  such  sum  shall  be  endorsed  on  the 
writ  in  words  at  length;  on  tiling  the  proof  and 
said  order  a  capias  ad  respondendum  shall  be 
issued;  provided,  this  section  shall  not  apply  to 
pi-oeeedings  as  for  contempt  to  enforce  civil  rem- 
edies ;  provided  fiu-ther,  in  actions  on  promises  to 
marry  and  actions  fin*  the  recovery  oi  moneys  due 
from  a  public  offioer,  the  court,  judge  or  commis- 
sioner shall  order  the  defendant  to  be  held  to 
bail  in  such  sum  as  he  shall  under  the  circum- 
stances of  the  case  think  proper.  (P,  L.  1903,  p. 
551;  3  C.  S.  4069;  Rev.,  sec.  58;  R.  S.  321,  sec.  1; 
1842,  p.  130.) 

Historical. — Histoid  of  legislation,  sec  Austrian  v.  Laub- 
ht'ini,  78  L.  178;   73  A.  236. 

CoxsTKUCTiON  AND  OpmiAi'iON  IN  GENERAL. — CommisBioners 
to  takt-  bail  and  affidavits  are  authorized  to  make  an  order  for 
tliG  award  of  a  capias  uuder  the  act  of  the  9tli  of  March,  18'13. 
Wire  V.  Browning,  20  L.  3fi4.  Under  the  Englisli  statutes  re- 
specting bail,  it  is  held  that  the  power  of  arrest  emanates  not 
from  tlie  affidavit  hut  from  the  capias.  But  the  statute  of  thU 
^tate  aljolishing  imprisonment  for  debt  in  certain  cases  makes 
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the  judge's  order  the  foundation  of  tlic  capiaa.  Without  the 
order,  the  proceeding  is  Dot  only  irregular  but  the  writ  itself  i? 
illegal.  State  v.  Dunn,  25  L.  214.  There  inuBt  be  a  special 
order,  formally  adjudging  that  there  ia  fraud,  shown  to  the  satif;- 
faetion  of  the  court  or  officer  ordering  the  arrest.  Perry  v.  Orr, 
35  L.  295. 

Power  and  Duty  of  Judge  oa  CoMSi issionek. — The  proof 
of  the  circumstances  necessary  to  authorize  the  award  of  ,a  ca.  aa. 
ia  to  be  to  the  satisfaction  of  the  judge  or  com  mip  si  oner.  The 
legality  of  the  evidence  received  by  him,  and  its  applicabilitj-, 
may  be  reviewed,  but  its  weight  and  credibility  rest  with  the  eom- 
misfiioner.  Wire  v.  Browning,  20  L.  364.  The  officer  who  makes 
the  order  to  hold  a  debtor  to  bail,  on  the  ground  of  fraud,  is  the 
exclusive  judge  of  the  weight  of  the  evidence,  and  this  court  will 
not  review  or  set  aside  his  order  upon  the  weight  of  evidence: 
but  when  there  was  no  evidence  before  him  of  any  l^al  fraud, 
they  will  review  it.  Van  Wagenen  v.  Coe,  32  L.  5.11.  It  is  not 
sufficient  for  the  commissioner  to  decide  that  there  was  proof,  lo 
his  satisfaction,  that  the  defendant  had  rights  or  credits,  money? 
or  effects,  either  in  his  own  possession  or  in  the  possession  of 
some  other  persons;  in  the  words  of  the  act,  he  should  specify 
by  means  of  which  of  the  several  things  mentioned  the  fraud  wai! 
committed.  Browne  v.  Titus,  30  L.  340.  The  order  made  by  (hr- 
justice  or  cnnimiseioner  must  show,  upon  its  face,  that  he  has 
considered  and  decided  upon  the  evidence  of  fraud  submitted  to 
him  and  that  the  proof  was  to  his  satisfaction.  Hill  ads.  Hunt, 
20  L.  476. 

Necessity  kok  Order. — In  a  penal  action  the  plaintiff  must 
obtain  an  order,  unless  the  stotute  expressly  provides  otherwise. 
Brookfield  i;.  Jones,  8  L.  311 ;   Champion  v.  Pierce,  11  L.  196. 

Subjects  of  Arrest.— If  a  man  promises  to  marry  a  woman, 
and,  at  the  same  time,  or  afterwards,  seduces  her  by  the  influ- 
.  ence  of  such  promise,  and  then  seeks  to  avoid  performance  by 
attempting  to  run  away,  with  intent  to  abandon  her,  and  re- 
fuses to  marry  her,  his  original  promise  was  a  fraud,  for  which 
he  can  be  held  to  bail.  Perry  v.  Orr,  35  L.  29r,.  Fraudulently 
inducing  his  creditors  to  accept  a  worthless  security  for  a  former 
debt  is  such  fraud  in  contracting  the  last  debt  as  will  authorize 
an  arrest.    Van  Wagenen  v.  Coe,  32  Ij.  531. 

Time  for  Filing  Affidavits  and  Order. — Where  a  capias  ad 
respondendum  ia  issued  in  trover  and  conversion,  the  fact  that 
the  affidavits  and  order  were  not  filed  in  the  clerk's  office  imtil 
the  day  succeeding  the  issuance  of  the  writ  and  the  making  of  the 
arrest  was  no  ground  for  qu.ishing  the  writ.  Kryn  v.  Kahn,  ."i4 
A.  870. 
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ScFFiciBNCY  OP  PLEADING. — An  allegation  from  mere  hearsay 
that  the  indorgement  on  a  note  given  for  goods  sold  iB  a  forgery, 
without  averring  or  proving  that  the  defendant  knew  it  or  com- 
mitted it,  is  not  sufficient.    ilcKeman  v.  McDonald,  27  L,  541. 

Proof  of  Fraud. — In  an  t-x  parte  affidavit  made  for  the  pur- 
pose of  holding  a  defendant  to  bail,  Ftatements  to  which  the 
afBaut  could  not  lawfully  testify  in  open  court  aro  not  compe- 
tent evidence  of  fraud.    Trua.\  ads.  Railroad  Co.,  56  L.  2tt. 

The  witness  must  swear  to  the  facte  or  circumstances  which 
constitute  the  fraud,  and  they  must  amount  to  such  evidence  as 
would  justify  a  jury  in  finding  a  verdict  against  the  defendant 
for  fraud.  Kipp  v.  Chamberlain,  20  L.  65fi.  Spo  Gill  v.  Wat- 
man,  39  L.  J.  10,  and  notes. 

Fh\uddlent  Transaction'. — Unjustly  and  unlawfully  refus- 
ing to  apply  money  or  property  in  the  hands  of  the  defendant  or 
fif  another,  for  defendant's  u=e  and  under  his  control,  to  the  sat- 
isfaction of  a  judgment  or  execution,  is  a  fraud  within  the  mean- 
ing of  the  constitution.     Ex  parte  Clark,  20  L.  Ii48. 

Evidence  of  Fraidulent  Intent. — Plaintiffs  afifidavit  that 
ilefcndant  told  lier  he  was  about  to  leave  tlie  state,  and  intended 
ro  take  Mb  property  and  effects  with  him,  docs  not  sliow  intent 
to  defraud  creditors  bv  the  removal  of  the  pro[H'rtv.  Int.**  r. 
Innes,  53  A.  1041. 

In  order  to  warrant  an  order  to  hold  to  bail  for  the  fraudulent 
contracting  of  a  debt,  there  must  be  some  proof  of  such  fraud- 
ulent intention  at  the  time  of  contracting.  A  subsequent  re- 
fusal to  pay  an  account  will  not  warrant  an  inference  of  fraud 
in  contracting.  Van  Kirk  ads.  Staats,  24  L.  181.  A  statement 
that  defendant  made  certain  representations  to  plaintiff,  and  that 
he  had  discovered  recently  that  they  were  false,  is  not  sufficient 
evidence  that  the  debt  was  fraudulently  contracted.  Bowne  ads. 
Titus,  30  Ij.  340.  False  and  deceitful  representations,  made 
by  way  of  inducement  to  coniract  or  surrender  one's  rights,  are 
evidence  of  fraud.  Painter  r.  Houston,  28  L.  121.  Proof  by 
sulffiequent  affidavits,  showing  fraudulent  transactions  since  the 
wrvice  of  the  writ,  is  incompetent.    Id. 

Insufficient  Siiowino  op  Demand. — Plaintiff's  affidavit  that 
<lie  was  awarded  alimony  by  a  decree  of  a  court  of  another  state, 
and  that  a  certain  amount  is  due  thereunder,  is  insufficient,  the 
only  competent  proof  of  such  decree  being  an  exemplified  or 
?wom  copy  of  the  record.    Innes  v.  Innes,  ft^  A.  UHl. 

Fbacd  Unnecessary  Before  Statute  was  Enacted. — Im- 
prisonment for  debt  previous  to  this  statute  was  in  force,  irre- 
spective of  frand.    Anstrinn  r.  Laubheim,  78  L.  178 ;  73  A.  226, 
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68.  Arrest  of  one  of  Several  Defendants:  Form  of  Process, 
lu  ail  a<'tioii  against  two  or  more  defendants  it' 

the  proof  is  sufficient  for  ordering  a  capias  ad 
respondendum  against  one  or  more  of  the  defend- 
ants bnt  not  against  all  the  defendants,  the  coxut, 
judge  or  conmiissloner  may  make  an  order  for  tlie 
holding  to  ball  of  the  defendants  against  whom 
sufficient  cause  for  arrest  is  shown;  an(\  in  such 
case  process  shall  issue  against  all  the  defendants 
in  the  action,  but  in  fonn  shall  command  the  sherilT 
or  other  officer  to  whom  it  is  directed  to  take  the 
bodies  ()f  the  defendants  against  whom  the  order 
for  bail  may  be  made  and  to  sununon  the  other 
defendants;  and  the  process  shall  be  executed  and 
served  acccu-dinglv.  (P.  L.  1903,  p.  552;  3  C.  S. 
4070;  Kev.,  see.  59;  Rev.  of  1874.) 

69.  Arrest  of  one  of  Several  Defendants:   Procedure  after 

Return. 
When  such  a  process  shall  be  duly  retm-ned, 
the  pleadings,  practice  and  proceedings  thereafter 
to  the  final  judgment  shall  be  the  same  as  if  all 
the  defendants  were  brought  into  court  in  the 
same  manner;  and  if  judgment  shall  pass  for  the 
plaintiff  the  execution  shall  be  special  to  the  effect 
that  the  sheriff  or  other  officer  to  whom  the  same 
is  directed,  shall  make  the  debt  or  damages  and 
costs  of  the  goods  and  lands  of  the  defendants, 
and  for  want  of  sufficient  goods  and  lands  shall 
take  the  bodies  of  the  defendants  against  whom 
such  order  for  bail  has  been  made.  (P.  L.  1903,  p. 
552;  3  as.  4070;  Rev.,  see.  60;  Rev.  of  1874.) 

60.  Proceedings  on  Execution:   LiaUlity  of  Bail. 

The  sheriff  or  other  offieer  by  virtue  of  such  an 
execution  may  seize  and  levy  on  the  goods  and 
lands  of  all  the  defendants  in  his  county,  and  take 
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the  bodies  of  such  of  them  as  he  is  commanded 
by  said  writ,  in  satisfaction  of  such  judgment;  <n' 
the  sheriff  or  other  officer  after  sueh  levy  may,  by 
the  direction  of  the  plaiutiff,  return  the  execution 
mm  est  inventus  in  order  to  fix  the  bail,  and  there- 
upon the  plaintiff  may  proceed  against  the  bail 
as  in  other  cases;  but  the  bail  shall  only  be  liable 
for  what  may  remain  unpaid  on  the  jud^ient  after 
applying  thereon  the  amomit  made  out  of  the 
goods  and  lands  levied  on,  and  sliall  be  entitled 
on  satisfying  such  deficiency  to  an  assignment  of 
the  judgment,  whereby  to  obtain  indemnity  f<ir 
such  payment  by  execution  there(m,  out  of  the 
property  of  any  of  the  defendants  \\hich  may  not 
have  been  levied  on  or  of  which  any  of  the  defend- 
ants may  have  become  seized  or  possessed;  and 
the  bail  may  render  the  defendants  as  in  other 
cases,  and  the  proceedings  for  and  effect  of  such 
render  shall  in  ail  respects  be  the  same  as  if  such 
action  had  been  prosecuted  against  such  defend- 
ants onlv.  (P.  L.  1903,  p.  552;  3  C.  S.  4071;  Rev., 
sec.  61;  "Rev.  of  1874.) 

3.  Setting  Aside  Writ  and  Orders  for  BalL 

61.  Who  may  Set  Aside:  Abatement  of  Action:  Disdiai^ 
oi  Defendants. 

Any  justice  of  the  supreme  court  or  judge  of 
the  court  (mt  of  which  a  capias  ad  respondendum 
shall  issiie  may  on  notice  to  the  plaintiff  deteimine 
upon  the  legality  of  orders  for  bail  and  dischargt^ 
persons  illegally  arrested  in  civil  actions  whether 
bail  has  been  given  or  not;  and  upon  such  appli- 
cation the  justice  or  judge  shall  consider  and 
detei-mine  the  siifBciency,  in  fact  as  well  as  in  law, 
of  the  proof  upon  which  the  order  for  bail  was 
founded;  if  an  order  for  bail  is  set  aside,  the  action 
shall  not  abate  but  the  defendant  shall  be  dis- 
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charged  from  an-est  and  his  bail  discharged  and 
the  action  shall  proceed  as  if  commenced  by  sum- 
mons, unless  otherwise  ordered  by  the  court  or  a 
judge.  (P.  L.  1903,  p.  553 ;  3  0.  S.  4071 ;  Rev.,  sees. 
(>2,  63;  185:t,  p.  406;  la'iS,  see.  83.)  ■ 

(;iTKDin  Hiwrr.  Vandher,  82  A.  536;  82  L.  303;  85  A.  181 ; 
M;!  I..  433. 

62.  Proof  of  Truth  of  Affidavits  for  Arrest,  Etc.:  B«fer«noe: 
Discharge  of  Drfendaat,  Etc. 
In  actions  commenced  by  writ  of  capias  ad 
respondendimi  at  any  time  within  thirty  days 
after  a  defendant  shall  have  been  arrested,  a  judge 
of  the  court  out  of  which  said  writ  issued  may  on 
the  application  of  such  defendant  and  on  notice 
to  the  plaintiff  make  an  order  for  the  taking  of 
testimony  conceniing  the  truth  of  the  proofs  upon 
which  the  order  for  bail  was  made,  which  testimony 
may  be  taken  orally  before  said  judge  or  in  writing 
before  an\'  supreme  court  commissioner  or  exam- 
iner or  master  in  chancerj'  that  the  judge  shall 
designate,  and  such  testimony  when  taken  in  writ- 
ing shall  be  filed;  if  from  the  testimony  so  taken 
the  judge  shall  be  of  the  opinion  that  the  order 
for  bail  should  not  have  been  made  against  any 
defendant  he  shall  upon  terms  make  such  order 
for  his  discharge  from  arrest  and  the  discharge 
()f  his  bail  as  the  nature  of  the  case  may  require; 
and  the  giving  of  bail  shall  be  no  waiver  of  the  ■ 
right  to  apply  for  an  order  to  take  such  testimony. 
(P.  L.  1903,  "p.  553;  3  C".  S.  4071;  Rev.,  sees.  64, 
65;  186],  p.  312.) 

Relationsuii-  to  Other  Statutes. — In  1859  it  waa  lield 
tliat  counter-affidavits  tending  to  show  no  iodebtedness  or  ab- 
sence of  fraud  were  not  admissible,  but  that  the  original  affi- 
davits were  to  be  taken  as  true.  This  produced  the  amendment 
of  P.  L.  Idfil.  |i.  312,  substantially  re-enacted  in  this  section; 
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hut  no  Buch  provisioii  ia  contained  in  the  BCt  of  1893  (P.  L., 
I>.  181)  and  it  is  not  poseible  to  apply  tlie  provigions  of  thi^^ 
section  to  the  act  of  1893.  Bank  r.  Bank,  58  L.  300:  33  A. 
■t74. 

When  Proper  to  Disciiarok  os  Common  Bail. — Wliere  an 
order  of  a  commiRsioner  or  judge  to  liold  to  bail,  regular  on  its 
face  is  set  aaidc,  and  there  is  no  evidence  of  ahuiie  of  tlie  procesi: 
of  the  court,  the  practice  is  to  discharge  on  common  hail,  not  to 
(juash  the  writ.  Van  Kirk  ads.  Staats,  24  L.  122;  Stiles  v.  Van- 
dcwater,  46  L.  69. 

QiiEflTiON  OF  DiscnARGE,  HOW  Dotermined. — Countcr-afE- 
i)n\its  to  show  no  indebtedness,  or  to  show  a  rectitude  of  dealing, 
and  a  total  absence  of  any  fraud  on  the  part  of  defendant,  or 
to  contradict  the  facts  as  sworn  to  in  the  original  affidavits,  can- 
not be  admitted  at  the  hearing.  But  the  facts,  as  sworn  to  in 
the  original  alBdavita  must  be  taken  as  true,  and  upon  these,  and 
these  only,  the  question  of  discharge  is  to  be  determined.  Painter 
r.  Houston,  28  L.  121, 

Review  on  Habeas  Corpus. — If  the  affidavits  upon  which  an 
order  for  bail  is  ihade  fairly  present  the  question  whether  the 
case  is  a  proper  one  for  a  capias,  then  the  determination  of  the 
judge  or  commisaioner  upon  their  sufficiency  cannot  be  reviewed 
bv  means  of  the  writ  of  habeas  corpuR.  Selz  r,  Presburger,  49 
L.  396;  8  A.  118. 

When  not  Entitled  to  Dischaboe. — A  party  in  custody 
upon  a  capias  ad  respondendum  issued  by  a  justice  of  the  supreme 
court  will  not  be  discharged,  where,  upon  his  own  application, 
an  order  was  made  to  take  testimony,  under  which  witnesses  were 
examined  concerning  the  truth  of  the  affidavits  and  proof  upon 
which  the  fiat  for  the  writ  was  made,  unless  it  clearly  be  shown. 
bv  the  evidence,  that  the  writ  should  not  have  been  issued. 
Tyler  v.  Allen,  31  L.  441. 

Defects  in  Writ  or  Order  for  Bail. — The  proper  practice, 
where  there  are  infirmities  in  the  writ  of  capias  or  the  order 
for  bail,  is  to  apply  for  further  time  for  filing  special  bail  which 
may  be  granted  on  terms  either  that  special  bail  may  be  filed 
without  waiver  of  objections  to  the  preliminary  proceedings,  or 
allowing  further  time  to  ffie  such  bail;  the  provision  that  the 
tiling  of  special  bail  shall  be  no  waiver  relating  only  to  an  applica- 
tion for  an  order  to  take  testimony  concerning  the  truth  of  the  affi- 
davits  on  which  the  order  for  bail  was  made.  Logan  i'.  Lawshe, 
«■?  L.  567 ;  41  A.  751. 

Cited.— Watson  r.  \oblett,  65  L.  506;  47  A.  438. 
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4.  Redaction  of  Bail. 

63.  Application:  Terms:  Effect. 

The  court  or  a  jud^e  may  at  any  time  on  ap- 
plieatioH  made  on  notice  to  the  plaintiff  and  upon 
teiTiis  reduce  the  amount  of  the  l)ail  required  in 
any  action  to  any  sum  that  under  the  eii'cum- 
stanee  of  the  ease  shall  seem  just,  and  on  such  ap- 
plication affidavits  may  be  read  and  filed  by  either 
party;  if  bail  shall  be  so  reduced,  the  sum  fixed 
shall  for  all  pui-posos  in  all  subsequent  proceed- 
ings in  the  action  be  considered  the  amount  of  bail 
required  in  the  action  the  same  as  if  such  sum 
had  been  originallv  fixed  and  endorsed  on  the  writ. 
(P.  L.  1903,  p.  554;  3  C.  S.  4072;  Rev.  of  1903.) 

6.  Females  not  to  be  Arrested. 

64.  Females  not  Liable  to  Arrest. 

No  female  shall  be  arrested  or  imprisoned  by 
virtue  of  any  mesne  process  or  process  of  execu- 
tion in  any  civil  action.  (P.  L.  1903,  p.  554;  3  C. 
S.  4072;  Kev.,  see.  54;  R.  S.  323;  1818,  p.  53,  see. 
Q.) 

CoKsTitucTio.v  AXD  Oi'EiiATioN  IN  (iKXKit.vL. — A  femalf  iiiri- 
not  be  arrested.  Blight  v.  Metker.  7  L.  97.  In  nn  action  against 
a  husl>and  and  wife  for  a  tort  conimiltcd  by  the  wife  witli  the 
encouragement  of  tlie  Imsband,  an  order  way  be  made  to  hold 
them  both  to  bail,  but  the  husband  only  can  Iw  arrested.  A  bond 
given  to  the  sheriff  bv  both  cannot  be  set  aside  by  the  court. 
Damiano  v.  Corello,  Ifi  N.  -T.  L.  J.  370.  See  Van  Emburgh  r. 
Pullengcrj  16  L.  352,  457.  But  this  privilege  does  not  exempt 
her  from  an  attachment  for  contempt  for  non-payment  of  eoiit;:. 
Clark  a^ls.  Grant,  38  I-.  ?57. 
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1.  OonmniBsioners. 

66.  Supreme  Court  Comnandoiieni :  Power  as  to  Oaths: 
Bail,  Etc. 
The  justices  i.)f  the  supreme  court  or  aii}-  two 
of  them,  of  whom  the  chief  justice  shall  be  one, 
may  commission  under  the  seal  of  the  court  from 
time  to  time,  as  many  persons  as  they  shall  think 
necessary  ui  the  several  counties  as  supreme  court 
coimnissioners,  who  shall  have  the  same  power  aJid 
authority  to  administer  an  oath  or  to  take  any 
deposition,  to  make  an  order  to  hold  a  defendant 
to  bail  in  a  civil  action  and  to  take  recognizances 
nf  bail  in  such  actions  as  justices  of  the  suprenu? 
court.  (P.  L.  1903,  p.  554;  3  C.  S.  4072;  Hev., 
sees.  57, 66, 67 ;  R.  S.  856,  see.  1 ;  1861.  p.  312,  sec.  2 ; 
1866,  p.  419.  Act  authorizing  the  appointment  of 
commissioners  to  take  special  bail,  etc.  Passed 
1794;   Rev.,  1820,  135;   Pat.  124.) 

2.  Bail:    How  aiven. 
66.  Bail  to  Sheriff  Abolished. 

Bail  to  the  sheriff  and  the  pi'actice  relating 
thereto  arc  abolished.  (P.  L.  1903,  p.  554;  3  C.  S. 
4<)72;  Rev.  of  1903.) 

\n  ttas'igDmoni  of  a  Imil  IioikI  I)V  n  (^iKiilT.  under  his  han<]  aufi 
Peal,  in  the  presenw  of  two  ))erFons  who  actually  witnessed  tlie 
transaction,  i?  a  complianoe  with  the  stfttiite.  althoujj^h  only  one 
of  piieh  persons  Pulwerilvps  liia  name  ab  a  witness,  Bleiodrcv  r. 
Keppler.  4  \t.  140. 

A  plaintiff  havin)^  ohtainec':  an  assignincnl  of  the  hail  li<>n<l 
piven  to  the  sheriff  hv  the  defonilant  on  liis  arcosf,  must  brinp  his 
action  on  the  bond  in  the  same  court  in  wliicli  the  ori^nal  action 
was  pending,  unless  eome  speeial  eircunistancea  exist  to  warrant 
a  departure  from  this  rule.  Florence  r.  Shuniar,  5  Vr.  455.  See 
Hiiglie*  f.  Hughes,  Pen.  .")77,  Pennington,  J.    A  suit  on  a  rccog- 
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iiiz»nce  of  bBil  may  lie  instituted  in  a  court  other  than  that  in 
which  the  recognizance  was  taken.  In  such  suit,  the  process  must 
ho  to  answer  to  a  plea  of  debt,  "upon  reec^pizaneo,"  in  order  to 
apprise  them  of  tlioir  situation  aud  protect  tiiem  from  surprise, 
otherwise  the  defendant  will  rot  be  bound  to  accept  a  declaration 
upon  a  recognizance  of  bail.  Van  Winkle  v.  Ailing,  2  Har.  446. 
The  asfiignee  of  the  plieriff  may  bring  suit  on  the  bail  bond  in  his 
own  name:  it  is  not  necessary  that  he  should  he  styled  a.ssignee 
in  the  writ.  Hunt  v.  Allen.  2  Zab.  533,  In  an  action  on  a  bail 
liond,  it  is  not  necessary  to  aver  in  the  declaration  that  an  affida- 
vit of  the  cause  of  action  had  been  made  and  filed  before  issuing 
the  capias  in  the  suit  in  which  the  bond  was  given.  And  if  the 
declaration  contains  no  such  averment,  a  plea  that  no  such  affi- 
davit had  been  made  and  filed  is  had.  Hunt  r.  Allen,  3  Zab. 
."i33;  3  Id.  616.  The  sheriff,  having  arrested  the  defendant  by 
virtue  of  a  capias  nd  respondendum,  and  taken  a  bond  for  his 
appearance  to  the  action,  may  refuse  to  accept  a  surrender  of  the 
body  of  the  defendant;  but  if  the  defendant  voluntarily  sur- 
renders himself  to  the  sheriff  before  the  return  day  of  tlie  writ. 
tite  sheriff  may  accept  such  f-urrender.  By  such  Furrender  and 
acceptance  the  hail  are  discharged:  and  if  the  plaintiff  obtains 
an  assignment  of  the  bail  bond,  and  brings  an  action  on  it,  the 
court  will  stay  proceedings  and  order  the  bond  to  be  canceled. 
Florence  v.  Shumar,  5  Vr.  155.  Judgment  must  be  entered  for 
the  penalty  of  the  bond.  Hunt  v.  Allen,  2  Zab.  533.  Upon  a 
bail  bond  for  an  amount  greater  than  the  sum  sworn  to,  the  debt, 
interest  and  costs  may  be  collected,  although  they  exceed  the  sum 
sworn  to.  Allen  v.  Hunt,  3  Zab.  376.  If  a  suit  on  a  bail  bond  is 
instituted  in  another  court,  and  no  objection  is  interposed  by  the 
sureties,  thev  cannot  obtain  relief  from  paying  the  full  amount 
of  the  penalty.  Simmons  (i4s.  Kelly.  10  Vr.  438.  Bail  are  en- 
titled to  relief  when  the  surrender  of  the  principal  is  made  im- 
possible by  the  act  of  the  law,  where  the  plaintiff  loses  nothing 
l)y  the  omission  of  any  act  which  it  is  in  the  power  of  the  bail  to 
perform.  Steelman  v.  Mattix,  9  Vr.  247.  Wlien  a  defendant 
who  had  been  arrested  under  ti  capias  ad  respondendum  in  a  civil 
suit,  and  has  given  bail  to  the  sheriff,  is  afterward,  and  before 
the  return  day  of  the  process  arrested  on  a  criminal  charge,  and 
is  afterward  indicted  and  convicted  and  sentenced  to  the  state 
prison,  the  bail  to  the  sheriff  may  obtain  an  exoneration  of  their 
liability  on  the  bail  bond  by  first  filing  special  bail  and  then  sur- 
rendering the  principal  by  means  of  a  habeas  corpus,  while  the 
principal  is  in  jail  under  commitment  upon  a  criminal  charge, 
or  hy  motion  after  he  is  put  under  the  sentence.  Atkineon  v. 
T'rine,  17  Vr.  28.    Bail  to  the  sheriff  who  have  been  misled  by 
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proceedings  in  court  for  their  exoncratioQ  irregularly  taken  witli- 
uut  special  bail  being  filed,  and  tlic  principal  being  brought  into 
court  by  habeas  corpus  for  tlu  purpose  of  a  surrender,  may  ob- 
tain relief,  by  an  application  to  the  court  under  this  section.  Id. 
A  writ  of  error  will  lie  ujwn  an  order  of  the  court  made  iu  a 
cause  setting  a.side  proceedings  against  hail  and  exonerating  them 
from  liability  on  the  hail  bond.    Id. 

Irregularity  in  the  proceedings  on  a  hail  bond  may  be  taken 
advantage  of  by  a  summary'  upplication  to  t!ic  couit  to  set  aside 
the  proteedings.  Florence  r.  Shumar,  5  Vr.  4-55.  If  a  sur- 
render, after  the  return  day,  be  accepted  i)y  the  sheriff,  the  court 
will  Htay  any  proceeding  on  the  bail  bond  and  order  it  to  he 
canceled.  Florence  v.  Shumar,  5  Vr.  460.  The  want  of  a  ca.  sa. 
a^inf  t  the  principal  cannot  Ik'  taken  advantage  of  by  the  bail,  on 
motion;  it  is  s  matter  of  sultrtancc  and  must  be  pleaded.  Cock- 
ran  v.  Drake,  3  Har.  9.  Bail  can  take  advantage  of  an  irrejiu- 
larity  in  issuing  a  ca.  sa.  agamst  lite  original  defendants,  as  it  is 
in  the  nature  of  a  notice  to  them.  It  is  the  settled  practice  in 
this  state  that  the  ca.  aa.  should  be  in  the  hands  of  the  officer 
four  days  before  the  return  thereof.  Boggs  v.  Chichester,  1  (U: 
'i(i9;  Armstrong  v.  Davis,  Coxe  110.  Where  the  court  was  sat- 
isfied that  the  defendant  and  his  hail  were  insolvent,  they  refuwii 
to  order  a  scire  facias.  State  v.  Anonymous,  1  Har.  437.  Thia 
court  may,  by  virtue  of  the  incidental  powers  appertaining  to  ils 
constitution  and  jnriBdiction.  grant  relief  to  hail,  on  petition. 
when  not  restrained  by  public  justice,  where  tlie  default  of  the 
principal  was  occasioned  hy  ticlmess  or  deatJi.  The  death  of  the 
principal  after  forfeiture  of  his  recognizance  cannot  be  pleadeil 
to  a  scire  facias.  The  remedy  is  hy  petition  to  the  court  for 
relief.  State  t:  McNeal,  3  Har.  333 ;  Armstrong  r.  Davis,  Vow 
110.  If  the  principal  died  before  the  recognizance  was  forfeited, 
it  must  be  so  pleaded.  State  r.  Crane,  2  Har.  191.  The  court 
may  interfere  in  a  summary  way  to  prevent  an  improper  use  of 
its  own  records,  or  to  protect  bail.  Solomon  adx.  Orcgorv,  4  Har. 
11-i.  ll-l.  Whitehead,  J. 

67.  D«cl&]:ation  by  the  Bye  not  Allowed:    Proceu  Agiiaet 
Defendant  in  Custody. 

Neither  the  plaintiff  nor  any  other  person  shall 
be  permitted  to  declare  by  the  bye  against  the  de- 
fendant in  any  action;  but  if  a  defendant  on  a 
capias  ad  respondendum  be  iu  custody,  the  plaint- 
iff if  he  have  anv  other  cause  of  action  or  an\' 
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other  person  having  cause  of  action  against  such 
defendant  may  issue  process  against  him  as  if 
he  were  not  in  custody;  and  on  such  process  when 
served  the  like  proceedings  shall  he  had  as  in  other 
eases.  (P.  L.  1903,  p.  554;  3  C.  S.  4072;  Rev.,  sees. 
68.  69;  R.  S.  929,  sees.  58,  60;  1799,  sees.  57,  59.) 

68.  Amount  for  which  Bail  Liable. 

If  the  plaintiff  shall  declare  for  or  recover  a 
greater  sum  than  is  expressed  in  the  capias  ad 
respondendum,  the  hail  shall  not  thereby  be  dis- 
ehai'ged  but  shall  remain  liable  for  the  amount  of 
bail  requii'ed  in  the  action.  (P.  L.  1903,  p.  555; 
:M\S.4072;  Rev.,  sec.  71;  R.  S.  929,  sec.  47;  1799, 
sec.  48.) 

69.  Bdease  of  Defendant  Arreeted  in  CapiaA  on  Oiving  Bail 

in  Double  the  Sum  Endorsed  on  the  Writ:  Approval: 
Form  of  Becognisance. 

A  defendant  aiTOsted  on  a  capias  ad  responden- 
dum shall  be  released  from  custody  upon  his  en- 
tering into  a  recognizance  of  bail  to  the  plaintiff 
in  double  the  sum  endorsed  on  the  writ  with  surety 
to  be  approved  by  the  court  or  a  judge  or  a  su- 
l>i-eine  court  commissioner,  which  approval  shall 
be  endorsed  on  the  recognizance,  and  the  recog- 
nizance shall  be  to  the  effect  following: 

A.B.  against  <X1).  On  contract  (or  aa  the  ac- 
ti<ni  mav  be),  New  Jersev,  County, 

to  wit:  ' 

Be  it  remembered,  that  on  the  day  of 

nineteen  hinidred  and 
r.D.,  E.F.,  and  G.H..  of  the  county  of  , 

personally  appeared  before  me,  J.K.,  one  of  the 
justices  of  the  supreme  court  of  the  State  of  New 
Jei-sey  (or  one  of  the  judges  of  the  circuit  court  or 


Dig,, z.d  by  Google 


<uiirt  of  eoimuou  picas  in  and  for  aaid  comity  of 
or  one  of  the  supreme  court  eommis- 
siouoi-s,  as  the  case  may  be),  and  sevei-ally  ac- 
knowledged themselves  to  owe  unto  A.B.  the  sum 
of  (double  the  sum  indorsed  ou  the  writ) 

each,  to  be  levied  upon  their  several  goods  and 
lands,  upon  condition  that  if  the  defendant,  CD., 
shall  be  condemned  in  this  action  at  the  suit  of 
A.B.,  the  plaintiff,  he  shall  pay  the  costs  and  con- 
denmatiou  of  the  court,  or  render  himself  into  the 
custody  of  the  sheriff  of  said  county  for  the  same, 
or  if  he  fail  so  to  do,  that  the  said  E.F.  and  (l.H. 
will  pay  the  ci>sts  and  condemnation  for  him  or 
render  him  into  tlie  custody  of  the  sheriff  of  the 
said  county. 

Taken  and  acknowledged  the  day  and  year 
above  written,  before  me,  J.K. 

(P.  L.  1903,  p.  555;  3  C.  S.  4072;  licv..  sec.  75; 
K.  S.  929,  sec.  32;   1799,  sec.  33.) 

liond  given  untli-r  llii«  pet-tion  not  void  Irvhhsc  it  varit'c  fmm 
the  statutory  form:  and  surety  is  estopped  from  nlgectin)?  to  its 
validity.  Emamid  v.  Mc.Veil,  94  A.  61(i,  A  pn»v[t<ion  in  siieli 
u  lK>nd.  in  addition  to  the  statutory  re(|uiremi'nti!,  iw  niPR'  eur- 
piupage  and  does  not  void  it.  I'liffei'  ''■  I'aukntk,  S'i  A.  Hit ;  8'i 
L.  750. 

70.  QuaUflcatioiiB  of  Bail. 

No  person  shall  be  penuitted  to  be  bail  in  any 
action  unless  he  is  a  freeholder  and  resident  in 
this  state  and  of  sufficient  property;  and  no  at- 
torney-at-law,  sheriff,  sheriff's  deputy  or  other 
person  eouccrned  in  the  execution  of  process  shall 
be  peiinitted  to  be  bail  in  anv  action.  (P.  L.  1903, 
p.  556;  3  C.  S.  4073;  Rev.,  sees.  73,  74;  U.  S.  950, 
sees.  2,  3;  An  act  respecting  bail  in  civil  actions. 
Passed  1799,  sees.  2,  3;  Rev.  1820,  404:  Pat.  348.) 
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71.  Defendant  Produced  to  Give  Bail :  Fees  of  Sheriff,  Etc. : 

Form  of  Discbarge. 

The  sheriff  or  other  oflSeer  who  executes  a  writ 
of  capias  ad  respoudendum  shall  at  the  time  of 
the  arrest  or  at  any  time  thereafter  before  judg- 
ment in  the  action,  if  requested  so  to  do,  produce 
the  defendant  before  an  officer  authorized  to  take 
recognizances  of  bail  in  order  that  he  may  give 
bail  and  for  so  doing  the  sheriff  or  other  officer 
shall  be  entitled  to  two  dollars  and  no  more;  the 
court  or  officer  upon  approving  the  recognizance 
of  bail,  shall  execute  and  deliver  to  the  sheriff  or 
other  officer  having  the  defendant  in  custody  a 
certificate  of  discharge  to  the  following  effect: 

"A.B.  against  CD.  On  contract  (or  as  the  ac- 
tion may  be).  To  the  sheriff  (or  other  officer)  of 
the  county  of  :   CD.,  the  defendant,  hav- 

ing been  arrested  on  a  capias  ad  respondendum 
at  the  suit  of  A.B.,  plaintiff,  and  the  said  C.D. 
having,  on  this  day  of  ,  nine- 

teen hundred  and  ,  duly  (entered  into  a 

recognizance  of  bail  to  said  A.B.,  which  has  been 
approved  by  me,  you  are  hereby  authorized  and 
directed  forthwith  to  discharge  the  said  CD.  from 
custody  and  for  so  doing  this  shall  be  your  suf- 
ficient waiTant. 

J.K." 

(P.  L.  1903,  p.  556;  3  C  S.  4073;  Rev.  of  1903.) 

72.  Recognisance  Filed:   Bail  Piece. 

Every  recognizance  of  bail  shall  be  filed  in  the 
office  of  the  clerk  of  the  court  in  which  the  action  is 
pending  by  the  officer  before  whom  the  same  is 
taken  within  two  daj's  after  the  approval  of  the 
bail,  and  thereupon  the  clerk  shall  under  his  hand 
and  the  seal  of  the  said  court  execute  and  deliver 
to  the  bail  a  bail  piece,  which  shall  be  to  the  effect 
following,  to  wit: 


Dig,, z.d  by  Google 


Bail.  65 

New  Jersey  supreme  court  (or  circuit 

court  or  court  of  coimnou  pleas) ;   of  the  term  of 
nineteen  hundred  and  ,  CD.,  of 

the  county  of  ,  is  delivered  on  bail  unto  K.F., 

of  the  of  ,  in  the  county  of  , 

and  G.H.  of  the  of  ,  in  the  county 

,  at  the  suit  of  A.B.  in  an  action  on  con- 
tract (or  as  the  action  may  be). 

L.M.  Attorney  for  defendant. 
(P.  L.  1903,  p.  556;  3  C.  S.  4073;  Rev.  of  1903; 
see  Rev.,  sec.  75;  see  also  sec.  69,  ante.) 

73.  Becord  Book  of  Kecf^nisanceB  Kept  by  Clerk  of  Ooort. 

The  clerk  of  the  court  in  which  the  action  is 
pending  shall  keep  in  his  oflScc  a  book  for  record- 
ing abstracts  of  recognizances  of  bail,  which  books 
shall  be  properly  indexed,  and  to  which  any  i)er- 
son  shall  have  free  access  at  all  proper  times;  such 
abstracts  shall  contain  a  statement  of  the  name 
of  the  court  and  the  style  of  the  action,  the  names 
of  the  plaintiff  and  the  defendant  and  of  the  bail, 
the  residence  of  the  bail  and  the  amount  of  su<'.h 
bail;  the  clerk  shall  be  entitled  to  ten  cents  for 
making  such  entry.  (P.  L.  1903,  p.  557;  3  C.  S. 
4073;  1878,  p.  385.) 

3.  Xxoeptions  and  Jnstiflcatioiu. 

74.  JnstiflcatioD  of  Bail. 

The  bail  shall  at  the  time  of  executing  the  re- 
cognizance justify  by  affidavit  made  before  the 
court  or  officer  taking  the  recognizance,  which 
affidavit  shall  be  endorsed  on  the  recognizance  and 
be  filed  therewith,  and  shall  set  forth  that  the  bail 
are  freeholders  and  residents  in  this  state,  stating 
particularly  the  place  of  residence,  and  that  they 
are  respectively  worth  so  much  (mentioning  the 
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sum  for  which  thev  are  bail)  after  all  their  debts 
are  paid.  (P.  L.  1903,  p.  557:  3  C.  S.  4074;  Rev. 
nf  1903;  see  Rev.,  see.  86.) 

iI]:<)i'isiTHs  AXi)  SrKi'iciKXCY  OK  Akimjjavit. — TliL-  alfidavit 
fur  Ijail  need  not  Ik'  as  sjiotific  nntl  parliciilar  as  a  docUii-atioii, 
lint  it  must  timtaiii  mih.-Ii  fai-ts  as  cliow,  if  true,  tliat  the  plaintiff 
liDs  a  present  fiibsistin^  i-au^e  of  actinii :  it  must  allow  Iiow 
itnli'htcd  anil  fur  what:  it  should  disclose  the  character  in  which 
thi!  defendant  is  a  jiarty  to  the  instrument,  tto  that  his  !ial)ility 
may  appear  to  tlie  conrt;  it  should  Iw  e\}irf«s,  certain,  explicit 
iiuti  intelligilile.  An  affidavit  for  l.ail,  Petting  forth  tliat  tiie  <h- 
IVndant  "is  indelited  in  a  certain  amount  on  his  proniistory  note, 
and  on  a  halancc  of  account  against  him,  on  the  hooka  of  the 
imnkinjr  company,"  is  insufficient,  and  the  defendant  will  lie  diii- 
efiarged  on  comjuon  liail.    Banking  Co,  c.  Peltier,  14  L,  i")". 

Tlie  cflifhivit  to  Jiold  to  bail  for  nioiiov  due  on  articles  of  agree- 
ment must  state  the  hreach  of  the  articles  of  agreomeul.  or  the 
df^fendant  will  lie  iH^Oiarged  on  common  hail,  Stevens  v. 
Mcgiiire,  (5  L.  ]."iV. 

An  aftidavil  lo  hiild  an  a^ent  to  liail  for  niisajipropriating  tlic 
avail?  of  acceptances,  stating  the  numher  of  billf,  by  whom  drawn, 
li>  whose  order  and  iiow  indorwd.  Iiv  whom  accepted,  the  amount 
of  each,  and  wIh.'U  lliev  matured,  respectivelv,  but  did  not  state 
the  precise  date  of  the  bills.  Held,  that  the  description  was 
MLfTicient.    Hcidcl  i:  I'eschkaw,  "J:  1..  4-»T. 

7S,  Exceptions  to  Bail :  Notice,  Approval. 

After  bail  has  been  appnived  exeeptioiis  thereto 
may  bo  taken  and  entered  in  the  clerk's  book  with- 
in twenty  days  aftei-  bail  filed,  and  notice  of  such 
e.xceptiou  shall  be  j;iven  the  bail  personally  or  by 
leavinjj  the  same  at  the  stated  residence  of  the  bail ; 
and  in  such  case  the  bail  shall  within  ten  days 
after  such  notice  on  notice  to  the  plaintiff  appear 
bcfoi'e  the  court  or  a  .judge  or  a  supreme  court  com- 
missioner, who  shall  examine  the  bail  touching  the 
value  of  their  respectivi^  estates,  and  approve  the 
bail  or  order  new  or  additional  bail  to  be  put  in 
and  approved  on  notice  within  such  time  as  the 


Dig,, z.d  by  Google 


coui-t  or  oflScer  mav  prestribc.    (P.  L.  1903,  p.  557; 
3C.S.4074;  Rev. "of  1903;  see  Rev.,  sec.  81.) 

Cited.— strong  i:  Miunlv.  5;\  K.  Hli:)-.    ;il  A,  (HI. 

76.  Amercement  of  Bail  io  Case  of  Failnre  to  Appear  on 
Exceptions  or  to  Produce  D^endaot. 

If  ()]i  exceptions  to  bail,  the  bail  shall  not  appear 
and  be  approved  as  aforesaid,  or  if  new  ov  ad- 
ditional bail  shall  be  ordered  and  shall  not  be  put 
in  and  approved  within  the  time  prescribed,  the 
court  or  a  judge  shall  rule  the  bail  to  bring  iii  the 
body  of  the  defendant  at  a  certain  time  in  said  rule 
specified,  and  if  the  bail  fail  to  do  so  they  shall  be 
amerced  by  the  court  in  any  sum  not  exceeding 
the  plaintiflE's  debt  or  demand  with  costs;  such 
amercement  shall  liave  the  force  and  effect  of  a 
judgment  whereupon  an  execution  in  the  name  and 
for  the  use  of  the  plaintiff  may  <»n  motion  be 
awarded  and  issued  against  the  goods  and  lands 
of  the  bail  so  amerced,  or  in  lieu  of  such  amerce- 
ment the  court  or  a  judge  may  issue  a  warrant  f<u' 
the  arrest  and  commitment  of  the  defendant  as  if 
upon  a  capias;  provided,  the  bail  may  to  pi'otect 
themselves  cause  such  new  or  additional  bail  to  be 
put  in  and  api>roved  at  any  time  before  such 
amercement,  and  in  such  case  the  bail  shall  be 
excused  from  brhiging  in  the  body  and  no  amerce- 
ment shall  be  entered  against  them  on  said  rule. 
(P.  L.  1903,  p.  557;  3  T.  S.  4074;  Rev..  1903;  see 
Rev.,  sec.  77.) 

A  sheriff,  who,  in  answer  to  h  rule  to  hring  in  the  body  ()1'  n 
ilofi'ddant,  roturns  that  he  (IiBcharged  ttic  dt'fentlaiit  from  ciistodv 
ii[>on  his  givinft  bond  and  coniplvinjr  wltii  the  refiuii-pincntB  of 
Ihc  insolvent  delitors  m-t,  will  not  Ik-  amerced.  Louis  i',  Kiiskel, 
■M  Vr.  158.  AVIiere  tbe  ol>ject  of  tho  defonilanl  is  to  add  new  Kail 
iis  well  as  to  juslifv,  a  notitr  that  be  merolv  intt-nds  to  perfirl 
hail  is  not  suffieieiit'.    Brown  i-.  Williamson.  ;i  Hal.  M3. 
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4.  Render  in  Discharge. 

77.  BetuUtion  of  Defendant  in  DiBchai^  of  Bail. 

Subsequent  to  the  return  of  the  capias  ad  respon- 
dendum the  defendant  may  on  notice  to  the  plaint- 
iff render  himself  or  be  rendered  in  discharge  of 
his  bail,  cither  before  or  after  judgment,  to  the 
court  in  which  the  action  was  brought  or  to  a 
judge;  provided,  such  render  be  'made  within 
twenty  days  after  the  return  day  of  the  scire 
facias  against  the  bail  or  of  the  process  in  an  action 
on  the  recognizance  of  bail  and  not  after,  unless 
for  good  cause  further  time  be  gi-anted  by  the  court 
or  a  judge;  but  in  either  case  the  bail  shall  pay 
the  costs  of  the  scire  facias  or  action  and  judgment 
f(jr  the  same  may  be  entered  against  them.  (P. 
L.  1903,  p.  558;  3  C.  S.  4075;  Rev.,  sec.  87;  U,  S. 
929,  sec.  42;  1857,  p.  296,  sec.  9;  1799,  sec.  43.) 

In  Gkskral, — Courts  in  Eng'laiKl  lis  well  as  in  this  oouiiU-y 
have  gone  fiirtliov  lo  protect  and  relieve  bait  than  tliey  fovinoily 
did.  Van  Winkle  v.  Ailing,  17  L.  44(J.  Habeas  corpus  allowed 
to  enable  bail  to  !<urrendcr  liis  principal,  already  in  custody  on  a 
ca.  ^a.  in  another  suit.  Anonymous,  2  L.  391.  A  defendant  may 
l)e  rendered  in  discharge  of  his  bail,  notwithstanding  exceptions 
to  them  have  been  entcied.  Anonymous,  9  L.  25.  Surety  not 
deprived  of  his  riglit  under  this  set'tion  to  render  hie  principal  in 
discharge  of  bail  because  of  omission  to  that  effect  in  the  bond. 
Emanuel  v.  McNeil,  Sit  A.  filG;  87  L.  4!)9. 

78.  Uionte  of  Bender  and  Oonumtment:    Xxoner^nr  En- 

tered. 

The  court  or  a  judge  before  whom  the  render  is 
made  shall  make  an  entry  or  minute  of  such  render 
and  commitment;  and  thereupon  the  defendant 
shall  be  committed  to  the  custody  of  the  sheriff  or 
jailer  of  the  county  in  which  the  capias  was  served; 
and  on  such  render  and  commitment  if  done  in 
open  court,  or  on  the  same  being  certified  to  the 
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clerk  by  the  judg;e  if  not  doue  in  open  <-ourt,  the 
clerk  shall  enter  an  exoneretur  on  the  recognizance 
of  bail,  and  thereupon  the  bail  shall  be  discharged. 
At  any  time  before  judgment  in  the  action  a  de- 
fendant who  has  been  rendered  in  discharge  of  bail 
or  arrested  on  a  warrant  as  aforesaid  may  be  re- 
leased on  giving  bail  duly  approved  cm  notice  to 
the  plaintiff  in  the  manner  above  prescribed.  (P. 
L.  1903,  p.  558;  3  0.  S.  4075;  Uev.,  sees.  88,  89; 
R.  S.  929,  sees.  44,  45;  1799,  sees.  45,  46.) 

6.  Proceedings  Against. 

79.  Plaintiff  mey  Proceed  Against  Bail. 

After  a  capias  ad  satisfaciendum  shall  have  been 
returned  non  est  inventus,  the  plaintiff  may  pro- 
ceed against  the  ball  upon  their  recognizance.  (P. 
L.  1903,  p.  559;  3  C.  S.  4075;  Rev.,  sec.  90;  R.  S. 
929,  see.  81;  1799,  sec.  80.) 

Ix  Geseeal. — The  Supreme  Court  follows  tliu  rulcn  of  the 
king's  ]>ctich  in  regard  to  matters  of  bail.  ArniBtrong  v.  Davis, 
1  L.  110;  Parker  r.  Ogden,  2  L.,146;  Kinncv  r.  Mulocli.  17  L. 
33.');  Vftn  Winkk-  r.  Ailing,  17  L.  44i5:  Banking  To.  v.  Peltier, 
1  i  L.  559,  394. 

In  order  to  fix  the  bail  on  ft  recognizance,  the  pboriff  may  be 
inafnicled  to  return  a  ea.  ea.  non  est  inventus  {although  he  might 
have  served  it  on  the  defendant)  unless  he  be  in  his  custody,  in 
which  case  he  cannot  ninke  puch  return.  Van  Winkle  v.  Ailing, 
17  h.  446. 

Tlic  bail  ae  well  as  his  principal  is  bound  to  take  notii-e  wheie 
the  venue  is  laid,  and  should  search  for  a  e«.  sa.  in  the  (^ce 
of  the  dheriff  of  tlmt  county,  to  know  whether  the  plaintiff  in- 
tends io  proceed  bv  execution  against  the  defendant's  body. 
Oockmn  v.  Drake,  18  L.  9. 

80.  Stay  when  Writ  of  Errw  Brought. 

If  a  writ  of  error  is  brought  by  the  defendant 
and  the  bail  apply  within  the  time  limited  for 
rendering  the  defendant,  the  court  in  which  the 
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proccedhitis  af^iiiiist  the  bail  are  pending  or  a 
judf>:e  may  stay  the  proeeediiigs  aj^aiust  such  bail 
if  they  enter  into  reeogiiizanee  to  the  plaintiff  in 
doubk-  the  sinn  reeovered,  to  pay  the  (foudcmna- 
tion  money  or  render  the  defendant  into  custody 
of  the  sheriff  within  twenty  days  after  the  deter- 
mination of  the  writ  of  error,  if  it  be  in  favor  of 
the  defendant  in  error.  (P.  L.  1903,  p.  559;  3  V.  8. 
4075:  Hev..  sees.  91,  92;  U.  B.  929,  sees.  82.  8:i; 
1799.  sees.  81.  82.) 

81.  Judgment  Paid  by  Bail  not  Satirfaction:  Execntion  for 

Benefit  of  Bail. 
If  the  bail  are  eompelled  to  pay  the  judgment 
re(-r)vered  against  the  defendant,  the  court  wherein 
the  judgment  was  recovered  on  proof  of  payment 
thereof  by  the  bail  and  on  notice  to  the  plaintiff 
and  the  defendant  may  rule  that  such  judgment 
remain  in  force  for  the  benefit  uf  the  bail  so  far 
as  to  enable  them  to  recover  the  money  paid  by 
them  as  bail  out  of  the  property  of  the  defendant, 
and  thereafter  execution  may  issue  on  such  judg- 
ment agaiust  the  propei'ty  of  the  defendant  not- 
withstanding such  payment  hi  the  name  of  the 
plaintiff,  but  for  the  benefit  of  the  bail;  and  after 
the  entry  (tf  such  rule  satisfaction  of  such  judg- 
ment shall  not  be  entered  of  record  without  the 
consent  in  writing  of  the  bail  <»r  rule  therefor. 
(P.  L.  190;i,  p.  559;  3  C.  S.  4075;  Rev.,  sec.  93; 
Kev.  of  1874.) 

6.  Deposit  in  Lien  of  Bail. 

82.  Depcsit  in  Lien  of  Bail:  Kepayment  of  Deposit. 
Any  defendant  may.  in  lieu  of  giving  or  renew- 
ing bail  if  rendered  by  his  bail,  make  deposit  in 
court  of  tlie  sum  for  which  bail  was  ordered  to- 
gether with  thirty  dollai's  to  answer  for  costs,  and 
thereuixm  he  shall  be  discharged  from  custody: 
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the  making  of  such  deposit  shall  not  prevent  the 
defendant  making  application  to  set  aside  the  or- 
der for  bail;  if  the  order  for  bail  shall  be  set  aside, 
the  money  so  deposited  shall  by  rule  be  repaid  to 
the  defendant,  but  otherwise  shall  remain  subject 
to  the  order  of  the  court,  and  if  the  plaintiff  recover 
in  the  action,  shall  be  applied  in  satisfaction  in 
whole  or  in  part  as  the  ease  may  be  of  the  judj;- 
ment  recovered;  if  the  plaintiff  shall  recover  a 
sum  exceeding  the  amount  of  such  deposit,  he  shall 
be  entitled  to  a  writ  of  capias  ad  satisfaciendum 
and  may  collect  thereon  the  balance  remaining  due 
on  the  judgment;  but  if  the  defendant  recover 
judgment  in  the  action  the  sum  so  deposited  shall 
be  repaid  to  him.  (P.  L.  1903,  p.  559;  3  C.  S.  407(>; 
Rev.,  sees.  100, 101, 102;  Rev.  of  1874.) 

7.  Bail  hy  Surety  Companies. 
83.  Bail  'iny  Surety  Companies  iu  Civil  Action. 

The  foregoing  provisions  of  this  act  relating  to 
the  qualifications,  justification  and  exceptions  to 
bail  shall  apply  only  to  bail  given  by  individuals, 
and  nothing  in  this  act  shall  be  construed  to  pre- 
vent any  surety  company  having  a  certificate  of 
authority  to  do  business  in  this  state  from  the  com- 
missioner of  banking  and  insurance  of  this  states 
from  acting  as  bail  in  any  civil  action  in  the  man- 
ner and  with  the  effect  provided  bv  law.  (P.  L. 
1903,  p.  560;  3  C.  S.  4076;  Rev.  of  1903.) 

VnL  ATTACHMENT. 

See  P.  L.  1901,  p.  IBS:  1  C.  H.  13'^.  Attadmient  Act  1!)01. 
Tlie  provisions  of  tlie  Hevision  of  1903,  relative  to  attaelmifnt. 
are  based  upon  the  foilowinj;  acts:  1853,  p.  ~M3;  1878,  p.  141; 
1893,  p.  181;  1894,  p.  261;  189.^,  p.  103;  18!r>,  p.  380.  As 
to  the  effect  of  service  of  summons  bj-  publicntion  in  pei'sonal  ac- 
tions, see  Penoyer  v.  NeiT,  95  F.  S.  714. 
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84.  When  an  Action  may  be  Oonunancecl  by  Attachment. 

An  action  may  be  couimenced  by  attachment 
af^ainst  the  proptn-ty,  real  and  personal,  of  any  per- 
son, corporati(jn  or  organization  against  whom  a 
■writ  of  sununons  might  issue,  upon  proof  by  affi- 
davit or  otherwise  to  the  satisfaction  of  the  court 
iu  which  an  action  is  about  to  be  commenced  or 
to  a  judge  or  a  snj)reine  (!ourt  commissioner,  estab- 
lishing: 

First.  The  facts  on  which  the  plaintiff  would 
be  entitled  to  an  order  to  hold  a  defendant  to  bail 
under  the  provisions  of  this  act;  if  the  defendant 
be  a  female,  a  cori>oration  or  an  organization,  an 
attachment  may  issue  as  if  such  defendant  were 
liable  to  arrest  in  a  civil  action ;  but  in  actions  in 
tort  no  attachment  shall  issue  hereunder  against  a 
corporation  upon  which  a  summons  can  be  served; 
or, 

Se(!Ond.  That  the  plaintiff  has  a  cause  of  action 
the  nature  and  pai-ticulars  of  which  he  shall 
specify,  and  that  the  defendant  absconds  from  his 
creditors  or  is  not  a  resident  of  this  state,  and  that 
summons  cannot  be  sei"ved;  but  no  attachment 
shall  issue  hereunder  against  the  rolling  stock  of 
a  common  carrier  of  another  state  or  against  the 
goods  of  a  non-resident  in  transit  in  custody  of  a 
cfjmmoii  caiTier  of  this  or  another  state;  or, 

Third.  That  a  cause  of  action  existed  against  a 
decedent  which  survives  against  his  heirs  or  dev- 
isees, and  that  such  heirs  or  devisees,  or  some  of 
them,  are  unknown  or  non-resident,  and  that  there 
is  property  in  this  state  whi(!h  is  by  law  liable  to 
aiLswer  such  cause  of  action.  (P.  L.  1903,  p.  560, 
as  amended  bv  P.  L.  1907,  p.  273;  3  C.  S.  4076: 
Rev.  of  1903;  see  1894,  p.  261.) 

ItKi'KAL  oy  Act. — 'I'liat  itortioii  of  the  revised  attachment  act 
(P.  1i.  1901,  i>.  1.^8,  sc-c.  1)  which  authorizes  the  iSBuance  of  an 


Dig,, z.d  by  Google 


Attachment.  T3 

attachment  against  the  property  of  absconding  and  non-resident 
dehtors  upon  the  filing  of  an  affidavit  is  not  impliedly  repealed 
by  this  Pection.    Realty  Corp.  r.  Stafford,  70  L.  528;  57  A.  145. 

itiouT  TO  Issue — Peoof. — Under  subdivision  two  tliere  must 
be  proof  of  facts  sufficient  to  establish  such  particulars  and  not 
mere  belief  or  concJusiona  of  the  witness.  Ilanford  v.  Duehastel, 
Sn  A.  586;  8T  L.  205.  In  tort  action  where  special  cause  relied 
on  is  that  defendant  is  non-resideut  and  cannot  be  served  with 
pummons,  proof  of  such  facta  is  jurisdictional  and  lack  of  it 
vitiates  entire  proceedings.  Hisor  v.  Vandiver,  85  A.  181;  83 
L.  433. 

Fbocedcee, — Attachment  begun  under  this  section  must  fol- 
low procedure  provided  in  practice  act  and  not  attachment  act 
of  1901,  or  it  ia  void.  Barrett  Manufacturing  Co.  v.  Ketchell, 
8fi  A.  396;  84  L.  326. 

Review. — Refusal  to  quash  a  levy  made  by  virtue  of  a  writ 
of  attachment  issued  under  this  section  is  reviewable  by  certiorari. 
HiBor  V.  Vandiver,  82  A.  526;  82  L.  303. 

Cited. — Title  Guaranty  r^and  Co.  v.  Paterson,  74  A.  794; 
76  E.  539. 

86.  Writ  Ordered  apon  Proof:  Bond  and  Soroties. 

Upon  such  proof  being  made,  the  court,  judge 
or  commissioner  shall  make  an  order  awarding  the 
plaintiff  a  writ  of  attachment  against  the  goods 
and  lands,  rights  and  credits,  moneys  and  effects, 
belonging  to  the  defendant  in  this  state,  or  if  ac- 
tion is  brought  against  the  defendant  in  a  rep- 
resentative capacity  under  his  control  and  cus- 
tody, which  order  shall  prescribe  the  amount  of 
the  bond  to  be  given  on  behalf  of  the  plaintiff  to 
the  defendant  with  sufficient  sureties  to  indemnify 
the  defendant  for  all  damages  resulting  from  the 
attachment  and  taxed  costs  of  suit,  if  the  suit  shall 
be  discontinued  or  dismissed  or  if  judgment  there- 
in shall  be  for  defendant ;  such  order  shall  direct 
that  the  writ  shall  issue  in  actions  on  contract  for 
such  sum  as  shall  be  established  by  the  proofs  to 
be  due  to  the  plaintiff,  and  in  actions  in  tort  for 
stieh  sum  as  the  officer  shall  under  all  the  circum- 
stances think  proper;  in  case  an  attachment  shall 
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issue  an  order  for  bail  sliall  not  be  made.  (P.  L. 
1903.  p.  561;  3  i\  S.  4077;  Kev.  of  1903.) 

CiKii'Niw  FOR  QiAsiiiNd  WitiT, — After  «  gt'nera]  a|tp('.irani-e 
to  )in  iittoclttnL-nt,  tlip  writ  wili  not  Ito  quaphwi  bwauee  of  inpiiffi- 
cinuy  nT  tins  pvnof  lo  :^iip|"irt  ihc  iirdtT  for  it.  M'fttson  c.  X<ili- 
lett.  i>.^)  li.  .".(Ki;    t:  A.  4;SS. 

COXCLISIVKNKSS  OK  .AFFIDAVIT  KOR  Oltl>l-:i{. — ^Tlie  ai't   iliH'S  ilut 

iiijikp  j)r<ivi^i()n  for  m  cimtcst  np  to  the  truth  of  the  affidHvit;" 
wlicrcon  ill!  order  invardinfi  nn  attnchntent  against  a  dolitiir  lia' 
\><-"]\  ninik'.  If  imdi  ntfiiiiiviU  are  sufficient  to  supjxirt  an  order, 
it  ciiiinot  Ul'  <|uestt(mt'd  hv  touiiter-aflidavits  tendinp  to  slmiv 
tlu'ir  falsity.    Bank  r.  Bank.  r,8  L.  300;  ."JS  A.  47  4. 

I'ROOK  TtKyuiKKD.^'I'lie  facts  set  forth  in  an  affidavit  for  an 
attachment  must  he  proved  liy  competent  evidence,  puch  ns  would 
lie  siitficient  to  go  iK'forp  a  jurv  to  prove  fraud,  f'arpet  Co.  v. 
Ifaniilton.  17  N.  J.  I..  .1.  l(i.  See  Ilisor  r.  Vandivcr.  8.3  [,.  |:1.1: 
S.i  A.  181. 

ItlliliT  l-O  Alias  WmT.^After  a  seiieral  appearance  to  an  at- 
tachment, no  ahas  writ  can  issue.  Watfon  i-.  Xolilett.  (i.")  I^. 
.■>(l(i;    17  A.  438. 

ClTKii.— Itealty  Corporation  i:  Stafford,  70  I,.  .5-*8 :   ."i"  A.  U.'.. 

86.  Proceeding  on  Writ  Same  as  in  Case  of  Noa-R«sident 
Debtora,  Etc. 
Upon  tiling  with  the  clerk  of  a  court  out  of  which 
a  writ  of  attachment  may  issue  the  order  awarding 
such  writ  and  the  proof  upon  which  the  same  is 
founded,  and  the  bond  approved  by  the  court, 
judge  or  commissioner,  such  (rierk  shall  issue  to 
the  sheriff  or  other  officer  a  writ  of  attachment  for 
the  sum  directed,  and  the  practice  and  procedure 
in  relation  to  the  said  writ,  its  effect,  levy  and  re- 
turn, and  in  relation  to  the  custody  and  sale  of  per- 
sonal pro])erty  attached,  shall  be  the  same  as  in 
cases  of  attachment  against  non-resident  debtors, 
and  in  i-elation  to  tlie  vacation  thereof  when  ini- 
properlv  issued,  the  same  as  for  setting  aside  an 
order  for  bail.  (P.  L.  1903,  p.  561;  3  0.  S.  4077; 
liev.of  1903.) 
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Sec  Hisor  v.  Vandiver,  85  A.  181;  83  L.  433;  t^aiiiL-.  8'^  A. 
.yiii;  83  L.  303:  Barrett  Mtg.  C-i.  r.  KctclMOl.  8(i  A.  31Hi:  Hi 
L.  32G. 

87.  Attacbment  Against  Unksown  Heirs. 

If  tho  writ  is  awarded  under  th<'  third  subdi- 
vision of  section  eighty -four  the  plaintiff  shall  in 
the  writ  and  in  liis  dfdaration  and  rule  to  plead 
and  in  all  subseijuent  proc'eedin{>;s  in  the  action, 
desif^iate  such  of  the  heirs  or  devisees  as  are 
known  by  name,  and  such  of  them  as  are  unknown 
by  the  desijjuatiou  of  "unknown  heirs  or  devisees" 
of  such  dc(?edeiit:  and  such  desijjuation  shall  have 
the  same  force  and  effect  as  if  all  the  heirs  and 
devisees  who  are  proper  parties  defendant  had 
been  named  in  the  writ  and  other  proceedinj,'s. 
(P.  L.  190:^,  p.  562;  ?,  i\  S.  4077;  Rev.  of  1903.) 

Sec  nnte  under  section  5,  Attachment  act  lilOl ;   1  V.  S.  I3i;. 
Attachment  against  non-resident  devisees.     Jindan  v,  Mnore, 
83  A.  S.-iO;   8-*  L.  .558. 

88.  Attachments  Against  Separate  and  Joint  Estate. 
Attachments  may  issue  against  the  separate;  luui 

joint  estate  of  joint  debtors  or  any  of  them,  either 
by  their  name  or  name  of  the  partnership  ov  by 
whatsoever  name  they  may  be  generally  distin- 
guished, or  against  the  heirs,  executors  or  admin- 
istrators of  them  or  any  of  them;  and  the  estatt; 
so  attached,  whether  separate  or  joint,  may  be  s(dd 
or  assigned  for  the  payment  of  the  joint  debt;  and 
ill  case  of  fraud  by  one  of  several  joint  debtors 
which  accrues  to  the  benefit  of  all  the  joint  debtor.s, 
ail  attachment  may  issue  against  the  separate 
estate  of  such  joint  debtor  or  against  the  joint 
propertv  of  all.  (P.  L.  1903,  p.  562;  3  ('.  S.  4077; 
Rev.  of  1903.) 

See  notes  nnder  section  3,  Attai-liment  ai-t  1!I01 ;   1  C.  S.  13.1. 
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89.  Issuance  of  Writ  Beginning  of  Action,  no  Stunmona 

Necessary:  Pleading  and  Procedure. 
The  issuing  of  such  writ  of  attachment  shall  be 
the  beginning  of  an  action  at  law  and  no  summons 
shall  be  necessary  to  bring  the  defendant  into  court 
and  the  plaintiff  shall  file  his  declaration  within 
thirty  days  after  the  return  day  of  the  writ,  and 
shall  rule  the  defendant  to  plead  thereto,  which 
rule  shall  be  served  personally  on  the  defendant 
either  in  or  out  of  this  state,  or  shall  be  served  or 
published  as  the  coui-t  or  a  judge  may  direct,  aud 
in  default  of  a  plea  as  required  by  such  rule,  judg- 
ment interlocutory  may  be  entered  against  the  de- 
fendant, and  the  practice  and  procedure  thereon 
and  generally  in  the  action  shall  be  the  same  as  if 
the  action  had  been  begun  by  summons,  except  as 
herein  otherwise  provided.  "(P.  L.  1903,  p.  562;  3 
(\  a  4077;  Rev.  of  1903.) 

Procedure  provided  by  this  section  must  be  followed  in  atfach- 
nients  under  Practi<-o  act.  Barrett  Mfg.  Co.  v.  Ketchell,  86  A. 
3flfi ;  84  L.  326. 

90.  Property  SB  Security:  Special  Ezecation:  Sale:  Action 

by  Sheriff,  Etc. 
Tlie  property  attached,  unless  released  as  other- 
wise provided,  shall  remain  during  the  pendency 
(►f  the  action  as  security  for  any  judgment  which 
the  plaintiff  may  recover,  and  upon  the  recovery 
of  final  judgment  special  execution  shall  issue 
against  such  of  the  atta<rhed  property  as  may  be 
liable  to  be  levied  upon  and  sold  under  the  execu- 
tion laws  of  this  state,  and  the  proceedings  thereon 
.ihall  be  in  conformity  therewith ;  but  in  case  the 
jjroperty  attached  or  any  part  thereof  shall  be 
such  as  it  is  not  liable  ti>  be  levied  upon  and  sold 
under  the  execution  laws  of  this  state,  then  the 
sheriff  or  otlier  officer  to  whom  the  execution  shall 
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have  been  issued  shall  in  his  own  name  as  such 
sheriff  oi*  other  officer  realize  upon  the  said  prop- 
erty and  rhoses  in  action  by  sale,  collection  or 
otherwise  and  to  that  end  he  may  bring  an  action 
in  his  own  name  as  sheriff  or  other  officer  for  the 
recovery  of  any  moneys  dne  thereon,  and  he  shall 
account  therefor  to  the  court  out  of  which  the  said 
execution  issued;  for  his  services  in  realizing  upon 
the  property  and  choscs  in  action  attached  which 
are  not  liable  to  he  levied  upon  and  sold  under 
the  execution  laws  of  this  state,  the  sheriff  or  other 
officer  shall  by  order  t)f  the  court  or  a  judge  be 
allowed  his  expenses  and  such  reasonable  compen- 
sation as  the  court  or  judge  may  fix.  (P.  L.  1903, 
p.  563;  3  0.  S.  4078;  Rev.  of  1903.) 

Cited  in  Hisor  v.  Vandiver,  82  A.  52G;  83  L.  103. 

91.  Special  Execation  where  Resident  Defendant  does  not 
Appear:  Qeasrai  Judgment  Against  Mcm-Reeident 
who  Appears,  Etc. 
If  the  defendant  be  a  resident,  then  in  case  he 
does  not  appear  the  judgment  and  execution  shall 
be  special  against  the  property  attached  only,  but 
in  case  he  does  appear  the  judgment  and  execution 
shall  be  against  him  generally;  if  the  defendant 
be  a  non-resident,  he  may  appear  specially  or  gen- 
erally; in  case  he  does  not  appear  or  shall  enter 
a  special  appearance,  the  judgment  and  execution 
shall  be  special  against  the  property  attached  only, 
but  in  case  he  enters  a  general  appearance  the 
judgment  and  execution  shall  be  against  him  gen- 
erally. (P.  L.  1903,  p.  563;  3  <\  S.  4078;  Rev.  of 
1903.) 

Cited  in  Hieor  v.  Vandiver,  82  A.  536;  82  L.  303:  same.  85 
A.  181;  83  L.  433. 
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92.  Kelease  of  Property  by  Qivingr  Bond. 

The  pr<jperty  so  attached  may  by  order  of  the 
court  or  a  judge  be  released  from  the  lien  of  the 
said  Avrit  upon  the  defendant  giving  bond  to  the 
plaiutiff  with  sufficient  surety  to  be  approved  bj' 
the  court  or  a  judge  in  double  the  amount  of  the 
plaintiff's  claim  or  cause  of  action,  or  in  double 
the  value  of  the  propei*ty  so  attached,  or  if  action 
is  founded  upon  a  tort  in  such  sum  as  the  court 
<)r  a  judge  shall  under  the  circumstances  deem 
reasonable,  conditioned  for  the  payment  of  any 
judgment  which  mav  be  recovered  in  the  action. 
(P.  I..  1903,  p.  r)fi3;  3  C.  S.  4078;  Rev.  of  1903.) 

Cited  in  Hisc.i-  v.  Vandivcr.  85  A.  181;   83  L.  433. 


IX,  PLEAOINQ. 

1.  When  Filed  or  Served. 

93.  Declaration,  When  to  be  Filed. 

P.  L.  1903,  p.  564;  3  C.  S.  4078;  Rev.,  sec.  103; 
R.  S.  929,  sec.  50;  1799,  sec.  51;  1820,  p.  80,  sec.  2. 

Hbpkai-kd.— P.  I..  1912.  T».  384,  §  34.  §  39+,  ponl. 

See  P.  L.  l!ll-».  p.  378.  scv.  3.  g  962,  p.  r.flt,  rule?  .54.  SS :  S. 
C.  R.  1913,  mil's  75.  76;  popt,  §g  348,  349. 

UEri:Ai.i:i)  Skcttox  Citi;]*  in  Biown  r.  Daws.  ?3  L.  483; 
lti<-anl  r.  «"('«■  I'l-ovirlpiu^e  'i'ownsliip.  .'>  Fed.  433:  Oplen  i-. 
fiiblwiis,  .5  L.  518.  .532;  Uwenlhn!  r.  Wasnor.  69  L.  129;  54  A. 
2.V?;    Zrck  r.  lto,>ka\vnv  Holiitifr  Miil.  71  A.  (42;    79  L.  123. 


94.  Plea,  Wh^  to  be  Filed. 

P.  L.  1903,  jj.  564;  3  0.  S.  4079;  Rev.,  sec.  104; 
R.  S.  929,  sec.  51:  1799,  sec.  52;  1820,  p.  80. 

Rki'EALED.— P.  L.  1912,  11.  384,  ^co.  34.  g  294. 
See  P.  L.  1912,  p.  390,  etc.,  rules  31.  38.  39,  55:    S.  C.   R. 
1913.  nile;?  45.  50,  57,  76:   post.  §5  325,  332,  333,  349. 
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Hepealhi*  Srction  Citkd  in  Lm-ko  r.  Kiermtin,  5:1  A.  ."itili: 
B«  L.  281;  ranuli'ti  i:  Grwmvahl.  Gfi  L.  186;  48  A.  11)09; 
Wi'lsh  V.  Blackwell.  14  L.  344:  Insurance  Cn.  v.  IIiKlgos,  24  L. 
ll?3:  Sassenburgli  r.  Slinver,  V  L.  170;  Johnson  adu.  Itnwan.  16 
L.  ^66;  Hoguet  r.  Walia(«,  28  L.  533;  Beebe  r.  (ieorfro  II. 
Bw'le  Co..  64  L.  197;  46  A.  1(58;  Hunter  i-.  Budd,  5  L.  718; 
Sneidiker  r.  Tuitk,  13  L.  *;45 ;  Harwood  r.  Smotluirpf,  31  L. 
.'502:  orfjf.  Dill.  6  L.  168;   HaWv  «(/«.  Miller.  Ifi 

L.  63 ;  Blown  r.  Daws,  3  Zab.  483 :  BeiTV  v.  Cnhanan,  7  L.  135 ; 
AniinvnioiiP.  Ifi  L.  396;   Ciird.uni  v.  P.  R.  R.,  82  A.  3i)7:   82 

L.  -m. 

95.  Serving:  of  Dedaration  and  Stunmoiu. 

P.  L.  1903,  p.  564;  3  C.  S.  4079;  Rev.,  sees.  105, 
lOfi;  1855,  sec.  35;  1857,  p.  296,  sec.  7;  1884,  p.  267. 

Rbpehled  hy  P.  L.  1912,  p.  384,  bcc.  34,  §  294. 

See  P.  L.  1912,  p.  394,  rules  54.  55;  S.  C.  R.  1913,  ruliv  75, 
7«:  post,  g§  348,  349. 

RkI'kaled  .Skctio.v  t'lTKi)  in  Kane  r.  CJinrcli,  72  !,.  412:  fiO 
A.  1099;  Palmer  r.  Board,  77  L.  143;  71  A.  285;  Cnur^en  r. 
Sncil.  73  L.  550;  64  A.  118;  Dock  ?■.  KHzabetlitown  Co.,  34  L. 
312:  McMurtrie  n/fs.  Dou^lilen.  24  L.  252;  Stelir  r.  OllhiT- 
iiinnn.  49  L.  633;  10  A.  547:  Cooper  r.  Cape  Mav  Point.  67  1-. 
137;  51  A.  511;  Hunt  r.  0"Neill.  44  L.  561;  BlfssinR  r.  Mc- 
Mnden,  7!)  A.  .147  :  81  L.  379 ;  Candnirn  r.  V.  R.  R..  82  A.  307  ; 
.^2  L.  236. 

96.  Declaration,  How  Served :  Costs. 

P.  L.  1903,  p.  565;  3  O.  S.  4080;  Rev.,  sec.  106; 
1872,  p.  37. 

l(h:vF;.\LF,n  l).y  P.  h.  1912.  p.  384.  see.  34.  g  294. 

See  P-  L  1912,  ji.  394.  ink-  54;  S.  C.  R.  1913.  rule  75;  post. 
S  318 

ItKi'KALEi)  SlTTiov  CiT]:i)  in  CiHiper  r.  Vt\]w  Mav  Point,  67  L. 
Ci; :  51  A.  511 :  Cinirsen  r.  i^iiHI.  73  T,.  .150;  61  A.  118. 

97.  Afftdavit  of  Merits :  Notice  on  Declaration. 

P.  L.  1903,  p.  565,  as  amended  bv  P.  L,  1906,  p. 
677;  3  0.  S.  4080;  1889,  p.  334. 
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ItEPEALEP  bj-  P.  h.  1912,  p.  381,  §  31,  g  39-t,  post. 

See  P.  L.  1!)18,  p.  394,  rule  56;  S.  V.  H.  1913,  rule  77;  post, 
§  350. 

Rephaled  Suction  C'itku  in  Laufinan  &  Co.  v.  Manufacturing 
Co.,  54  L.  70 ;  23  A.  305 ;  Van  Dyke  v.  Oliphant,  13  N.  J.  L.  J. 
45;  McMurtrie  v.  Doughten,  ^4  L.  52;  Stehr  v.  OUbermann,  49 
L.  633;  10  A.  547;  Leonard  v.  Levingard,  13  N.  J.  L.  J.  148; 
Keim  V.  Eble,  13  N.  J.  h.  J.  239;  McKnight  v.  Romaine,  1+ 
N.  J.  L.  J.  204;  Canibura  i-.  P.  R.  R.,  82  A,  307;  82  L.  236; 
Coursen  v.  Snell,  73  h.  550;   64  A.  188. 

Sup?iciENCY  OF  Affidavit  of  Merits, — i\n  affidavit  of 
merits,  stating  that  the  defendant  has  a  good  and  subatanfial 
dofenge  instead  of  "a  just  end  legal"  defense,  is  insufficient. 
Woodruff  V.  McGarigle,  13  N.  J.  h.  J.  384.  A  court  has  no  au- 
thorily  to  extend  the  time  within  which  the  affidavit  of  merits 
may  be  filed.    Id. 

98.  Time  for  Filing  FurUier  Pleadings. 

P.  L.  1903,  p.  566;  3  C.  S.  4081;  Kev.,  soc.  107; 
R.  S.  929,  sec.  51;  1799,  sec.  52. 

ItKPKALED  bv  P.  L.  1912,  p.  284,  §  34,  §  394,  poet. 
See  P.  L.  19'l2.  j),  394,  rule  55;  S.  C.  R.  1913,  rule  76;  post, 
§349. 

Repealed  Sectiom  Cited  in  Esfoll  v.  Franklin,  29  L.  264. 


2.  Wlieti  Filed  out  of  Time. 

99.  Partieft  need  not  Plead  to  Pleadings  Filed  out  of  Time 
TTnlesB  Ruled. 

If  a  party  shall  file  his  pleading  after  the  ex- 
piration of  the  time  limited  or  granted,  the  adverse 
party  shall  not  be  reiinired  to  plead  or  reply  there- 
to until  ruled  so  to  do.  and  no  subsequent  pleading 
shall  be  required  in  a  shorter  time  than  twenty 
davs  from  the  time  of  the  service  of  a  rule  to  plead 
or  replv  thereto.  (P.  L.  1903,  p.  566;  3  C.  S.  4081; 
Rev.,  sees.  110,  111;  R.  S.  929,  sees.  44,  45;  1820, 
p.  80,  sees.  3,  4;  Rev.,  1820,  691.) 
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Vaiidity  of  Pleadings  Filed  out  ok  Time. — If  pleadii\gB 
are  filed  after  the  time  allowed  by  the  practice  act  liave  expired 
(although  notice  is  given  of  the  time  of  filing  same)  they  may 
be  treated  ae  nullities.    Anonymous,  7  L.  39. 

100.  Waiver  of  Viight  to  Take  Advantafre  ot  Failure  to  Plead 
in  Time. 

If  a  party  would  take  advantage  of  the  failure 
of  the  advei-se  party  to  file  any  pleading  within 
the  time  limited  or  granted,  he  shall  do  so  before 
or  at  the  teim  next  after  such  failure,  and  if  he 
fail  to  do  so,  it  shall  be  considered  as  a  waiver  of 
his  right  and  he  shall  not  afterwards  have  such 
judgment,  unless  he  shall  rule  the  partv  to  plead. 
(P.  L.  1903,  p.  566i  3  0.  S.  4082;  Rev.,  see.  113; 
Rev.  of  1874;  Supreme  Court  Rule,  20.) 

Plaintiff's  Hiout  to  Ji'dgment  bv  Dm-allt. — If  tin- 
plaintiff  does  not  take  gudgment  by  default,  before  or  during 
the  term  next  after  the  defendant's  failure  to  plead,  he  cannoi 
thereafter  have  sueli  judgment,  unless  he  first  rule  the  defendant 
to  plead.  Whitnev  v.  Bank,  40  L.  481 ;  see  Keim  v.  Klble,  13 
X.  J.  L.  J.  239.  iieek  v.  Rnckaway  Rolling  Mill.  74  A.  442;  7!) 
L.  123. 

<'1TKD. — Ricaid  r.  Xew  Providence  Tp.,  5  Fed.  433,  Faihiir 
to  file  declaration  one  year  after  return  of  summons  amount-- 
to  an  alMndonment  oC  the  action.  Wolf  v.  Watson  Co.,  75  A. 
436;  79  L.  284.  See  Bowden  v.  Gillespie  Co.,  75  L.  296;  68  A. 
238.  Defendant  must  take  advantage  of  the  plaintiff's  failure 
to  file  his  complaint  within  the  time  before  or  at  the  term  next 
after  such  failure;  if  he  fail  to  do  so,  defendant  cannot  after- 
wards have  judgment  of  non  pros,  unless  he  shall  rule  the  plaint- 
iff to  plead.    Joseph  Marronc  Cont.  Co.  v.  Monahan,  95  A.  98 1. 


3.  AiBdavit  with  Plea  or  Demnrrer. 
101.  Delendant  to  File  Affidavit  with  Plea  or  Demnrrer. 

P.  L.  ]9aS,  p.  566;  3  C.  S.  4082;  Rev.,  sec.  114; 
1855,  sec.  35;  1886,  p.  33;  1894,  p.  126. 
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Kepealed  by  l\  h.  iyi3,  p.  38*.  g  3t,  g  294,  post. 

See  P.  L.  1912,  p.  394.  nilcs  26,  B6;  S.  V.  R.  1913,  nilef  40, 
77;  post,  gS  320,  3.')0. 

Kephhlku  Skctios  CiTKD  in  ItolitTt  r.  Monre,  62  L.  618;  43 
A.  -■i82;  Mftttix  aJx.  Stwlman,  35  L.  467;  McTague  v.  Itailroad 
(;«..  41  L.  62;  Cooper  i-.  Cape  May  Point.  67  L.  437;  51  A. 
.111;  Lyons  r.  Allen,  76  L.  931;   69A.  642. 

4.  Partictilars  of  Demand, 

102.  Bill  of  Farticulan  Annexed  to  Declaration:   Set-Off. 
P.X.  1903,  p.  567;  3  C.  S.  4082;  Rev.,  sees.  23G, 

237;  1857,  p.  296,  sees.  3,  4. 

Kki'kaled  I>v  p.  I>.  1913,  p.  381,  g  31,  g  294.  post. 

See  P.  L.  1912,  p.  379,  cU-.,  sec.  12.  rule  18;  S.  V.  K.  1913, 
rule  38,  post,  §g  272,  312. 

For  citations  on  iiill  nf  particulavf.  Bee  notes  under  .^er.  312, 
post. 

For  citations  on  pot-off,  see  notos  under  sec.  272,  post. 

Sec  notes,  sw.  1()2.  3  0.  S.  4082. 

103.  Fees  for  Copies. 

The  atttn'iicy  for  oaeh  copy  of  the  bill  of  partic- 
ulars or  of  a  record  or  writing  shall  be  allowed 
eight  cents  per  foiio,  and  the  clerk  for  copying  th(; 
same  in  the  record,  six  cents  per  folio.  (P.  L. 
1903,  .p.  mi;  3  C.  S.  4083;  Kev..  sec.  238;  1857,  p. 
296,  sec.  0.) 

6.  Oenn^  luue  and  Notice  of  Special  Matter. 

104.  Spedfication  of  Defenses:   Failure  to  Specify. 

P.  L.  1903,  p.  567;  3  C.  S.  4083;  Rev.,  sees.  116. 
117;  Rev.  of  1874;  R.  S.  951,  sec.  2.  Act  to  facili- 
tate pleadings.  Passed  1799,  sec.  2;  Rev.  1820, 
403;  Pat.  347. 

Hrpealed  bv  p.  L.  1912,  p.  384,  §  34,  §  294,  post. 
See  P.  L.  1912,  p.  388,  etc.,  rules  19,  20,  32,  39,  40;  post,  §g 
313,  314,  326,  333,  334. 
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Repealed  Section  Cited  in  McGlade  i'.  Insurance  Co.,  71  L. 
40;  59  A.  688;  Hann  t>.  Lloyd,  50  L.  5;  11  A.  346;  Little  v. 
Holies,  18  L.  171;  Tillou  r.  Britton,  9  L.  130;  Turner  v.  Wells, 
64  L.  269;  45  A.  641;  Aekeraan  v.  Shelp,  8  L.  125;  MiUer 
t'.  Haleey,  14  L.  48;  Stevenson  v.  Skank,  3  L.  434;  Aiel  v. 
Kraemer,  75  L.  688 ;  70  A.  367 ;  Parisen  v.  Railroad  Co.,  65  L. 
413;  47  A.  477;  Roofing  Co.  r.  Leather  Co.,  67  L.  566;  52 
A.  389 ;  Story  v.  Baird,  14  L.  262 ;  Beale  v.  Berryman,  30  L. 
216;  Smith  v.  Compton,  67  L.  548;  52  A.  386;  58  L.  R.  A. 
480;    RuBkin  v.  Armn,  81  A.  343;  83  L.  72. 


6.  Failure  of  Oomnderstion  and  Bscoiqimeiit. 

105.  Failure  of  Consideration  as  D^ense. 

P.  L.  1903,  p.  568;  3  C.  S.  4084;  Kev.,  sec.  129; 
Kev.  ofl874;  1871,  p.  8;  1896,  p.  185. 

Repealed  by  P.  L.  1913,  p.  384,  §  34,  §  294. 

See  P.  L.  1912,  p.  379,  sec.  13;  post,  §  273. 

Repealed  Section  Cited  in  Winter  v.  Schoenfeld,  78  L.  92 ; 
73  A.  42;  Norton  i^.  Slnkhorn,  63  E.  313;  50  A.  506,  reversing 
61  E.  508;  48  A.  822;  Kinney  v.  Laundry  Co..  75  L.  497; 
68  A.  Ill;  Price  v.  Reynolds,  39  L.  171;  Hunter  v.  Reilev,  43 
L.  480;  Babbitt  v.  Moore,  51  L.  239;  17  A.  99;  see  Wakeman 
r.  lllingsworth,  40  L.  434;  Trotter  v.  Heckscher.  40  E.  657; 
t  A.  83;  Alpaugh  v.  Wood.  45  E.  157;  16  A.  670;  Manufac- 
turing Co.  V.  DevliQ,  127  Fed.  71;  62  C.  C.  A.  53;  Bozarth  v. 
Ihidlev,  44  L.  304;  Paul  Gerli  &  Co.  v.  Mistletoe  Silk  Mills, 
76  A.  335;  80  L.  128;  United  Globe  Rubber  Mfg.  Co.  v.  Coward. 
80  L.  886 ;  78  A.  203 ;  Murphy  v.  Patten,  85  A.  56 :  Mayer 
Ice  Co.  r.  Van  Voorhis,  95  A.  735;  Woodward  v.  Emmons,  61 
L.  281 ;  39  A.  703;  Water  Co.  r.  Whiting  Co.,  64  L.  840;  45 
A.  692;  49  L.  R.  A.  572;  81  Am.  St.  Rep.  467;  Welch  v. 
Woodworking  Co.,  61  L.  57;  38  A.  824. 

7.  In  Special  Cases. 

106.  Pleading  in  Libel  «-  Slander  Suits. 

In  an  action  founded  on  a  libel  or  slander,  the 
plaintiff  may  aver  that  the  words  or  matter  com- 
plained of  were  used  in  a  defamatory  sense,  speci- 
fying such  defamatory  sense,  without  any  prefa- 
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tory  averment  to  show  how  such  words  or  matter 
were  used  in  that  sense,  and  such  averment  shall 
be  put  in  issue  by  the  denial  of  the  alleged  libel 
or  slander;  and  if  the  words  or  matter  set  forth 
with  or  without  the  alleged  meaning  show  cause 
of  action,  the  declaration  shall  be  sufficient.  (P. 
L.  1903,  p.  568;  3  C.  S.  4085;  Rev.,  sec.  124;  1855, 
sec.  26.) 

Construction  and  Operatiok  in  Gknekal. — ^By  the  pro- 
visions of  (his  section  an  alteration  in  the  rules  of  pleading  in 
civil  actions  for  libel  and  slander  was  effected,  by  which  the 
necessity  of  the  jirefatory  averments  of  extrinsic  facts,  showing 
the  defamatory  sense  attributable  to  the  written  or  spoken  words, 
is  dispensed  with.  In  such  pleadings,  it  is  now  sufficient  to  aver 
that  the  words  were  used  in  a  specified  defamatory  sense.  State 
i:  Mott,  45  L.  495. 

Where  a  drclaration  for  slander  states  a  cause  of  action,  and  l>y 
innuendo  therein  alleges  that  the  words  set  out  in  the  declaration 
were  uttered  in  a  defamatory  s«ise  concerning  plaintiff,  it  is  suf- 
ficient, under  this  section.    Ely  v.  Ely,  56  A,  1. 

A  count,  whicli  charges  tliat  the  defendant  spoke  or  published 
certain  words  concerning  the  plaintiff,  and  that  he  spoke  them 
meaning  that  tiie  plaintiff  was  guiity  of  certain  specified  franil- 
ulent  conduct,  is  within  this  section.  Separator  Co.  v.  Suppiv 
Co.,  75  L.  207;  67  A.  711. 

Applicablk  to  Slandeh  of  Title. — In  actions  for  slander 
of  title  this  section  is  applicable,  so  tliat  any  meaning  deemed 
advisable  by  the  plaintiff,  may  be  imputed  to  the  words.  Andrew 
V.  Deshler,  43  L.  IG. 

Essentials  of  Declabation. — A  declaration  is  defective 
which  does  not  contain  the  statutory  averment  that  the  words 
were  spoken  in  a  defamatory  sense.  Milter  v.  Bedse,  3  N.  J.  L. 
J.  50. 

The  plaintiff  must  so  state  his  complaint,  that  supposing  all 
the  allegations  to  be  true,  it  will  appear  from  the  declaration  that 
he  has  been  charged  with  a  crime.    Cole  v.  Grant,  18  L,  327,  330. 

Separate  Counts. — Under  this  provision,  where  the  matter 
sued  on  is  actionable  per  se,  and  plaintiff  by  innuendo  puts  a  con- 
struction on  it  different  from  what  it  would  mean  without  the 
innuendo,  the  declaration  should  be  read  as  though  it  contained 
two  counts,  one  with  the  innuendo  and  the  other  without  it. 
Allen  V.  Oppenheimer,  166  P.  826. 
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Admission  bt  Demurber. — A  demurrer  to  a  declaration  is 
unavailmg  to  question  the  propriety  of  the  imputed  meaning  for 
the  imputed  meaning  of  the  worda  is  admitted  bv  the  demurrer. 
Ink  Co.  V.  Pomery,  76  A.  326;  80  L.  224. 

Tleadek's  CoNSTRrCTioN  OF  DEFAMATORY  Sense.; — A  pleader 
may  aver  that  the  words  net  forth  were  used  in  any  defamatory 
pcnw  he  mav  pee  fit  to  attribute  to  them.  Hand  r.  Winton,  38 
I,.  122;  CuTley  r.  Fenney,  62  L.  70 ;  40  A.  678. 

A  plaintiff,  under  this  section,  may  set  out  tlie  worda  com- 
plained of,  and  put  on  them,  by  innuendo  or  specified  defama- 
toi^y  ^nse,  any  construction  that  lie  may  see  fit,  without  show- 
ing, by  colloquium  or  other  c.vplanatory  matter,  how  the  words 
contained  a  defamatory  charge.  Alien  v.  Oppenheinier.  16fi  Fed. 
836. 

Ofkice  of  Innuendo. — In  an  action  for  slander  an  innuendo 
cannot  be  used  to  enlarge  or  e.\tcnd  the  meaning  of  the  words 
s]n>ken;  it  can  only  explain  them,  by  connecting  them  with  the 
inducement  or  colloquium  previously  averred.  The  slander  must 
appear  substantially  from  the  colloquium  or  inducement  and 
llie  words  alleged,  and,  unless  it  can  be  collected  from  them, 
it  cannot  be  created  by  an  allegation  in  the  innuendo;  it  must 
appear  by  the  naturai  meaning  of  the  words  in  the  conversation 
and  circumstances  in  which  their  use  is  alleged.  Joralemon  r. 
Pomeroy,  22  L,  271. 

CrTBD.— Freieinger  f.  Moore,  65  L.  286;  47  A.  432;  Rams- 
dell  V.  P.  B.  E.,  75  A.  444 ;  79  L.  379 ;  Watkins  v.  Cope,  86  A. 
.■)io:  84  L.  143. 

107.  Breacheft  Ani^ed  in  Aotion  oa  'Btmd. 

In  an  action  upon  a  bond  with  a  couditiou  the 
plaintiff  shall  state  the  condition  and  assign 
breaches  thereof  in  his  declaration,  and  no  evi- 
dence shall  be  given  of  any  breach  not  so  assigned. 
(P.  L.  1903,  p.  569;  3  0.  S.  4086;  Rev.,  sec.  125; 
1855,  sec.  28.) 

Operation  and  Effect  in  General. — Tliis  section,  it  seems, 
applies  to  official  bonds,  as  that  of  a  constable.  Jersey  City  t;. 
Chase,  30  L.  S33,  234.  In  an  action  founded  on  an  ordinary 
money  bond,  in  violation  of  the  express  direction  of  this  section 
neither  its  condition  nor  breach  was  assigned  in  the  declaration. 
Held,  on  demurrer,  that  a  i-opy  of  the  instrument  sued  on  will 
not  be  noticed  unless  it  is  made  a  part  of  the  declaration  by  being 
mentioned  therein.    Brown  v.  Warden,  44  L.  177. 
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SeVEIUL  BllKACIIES  OF  CONDITION  IN  ONE  ASSIGNMENT. —  III 

declaring  on  a  bond  with  condition,  it  ia  not  permissible  to  in- 
clude in  one  asiiignniunt  several  distinct  broaches  of  sucli  con- 
•  dition.  The  remedy  against  such  a  defect  is  not  by  general  de- 
murrer, but  by  motion  to  strike  out  the  assignment.  Ordlnan- )-. 
Barnes,  67  L.  80 ;  .50  A.  DOS.  '    ' 

108.  Pleading  in  Action  bjr  Township  upon  Collector's  Bend. 
In  an  antiou  by  the  inliabitants  of  a  township 
iu  their  corporate  capacity  upon  the  bond  of  a 
township  collector,  there  may  be  included  all 
claun.s  of  such  township  in  its  own  right  or  in  the 
right  of  another  ]jers<ni  or  corporation  for  public 
moneys  which  have  come  to  the  hand  of  such  col- 
lector for  an^'  pui-pose  whatever  and  with  which 
ho  is  legalh-* chargeable.  (P.  L.  1903,  p.  569;  3 
r.  S.4086;  1878,  p.  193.) 

lOd.  Pleading  Bight  by  Virtue  of  Private  Way. 

A  right  )>y  virtue  of  a  private  way  may  be 
pleaded  geiiorallv  in  the  same  manner  as  in  plead- 
ing a  public  wav!  (P.  L.  1903,  p.  569;  3  C.  S.  4086; 
Kev.,  sec.  128;  1855,  sec.  30.) 

CiTEii  in  Canidon  v.  Groenwald,  G5  L,  458;  17  A.  4S8. 

8.  StriklDg  out  Plea  or  Deonnrrer. 
110.  Defective  Pleading  Stricken  out  on  Notice. 

P.  L.  1903,  p.  569;  3  C.  S.  4086;  Rev.,  sec.  132; 
1855,  see.  24;  1857,  p.  296,  sec.  1. 

Kkpkaled  I>v  I'.  L.  1912,  p.  384,  g  34,  g  --i'-H. 

See  Practice  Act  1912,  rule-;  25,  27,  98 ;  S.  C.  R.  1913,  rules 
3!i,  41,  42;   post,  §§  319,  321,  322. 

Repealed  Section  Cited  in  Cemetfrv  Co.  v.  Railroad  Co..  74 
L.  100;  65  A.  192;  Dredging  Co.  v.  Hess,  71  L.  327;  60  A. 
3G2;  Malberti  v.  Electric  Co.,  69  L.  55;  54  A.  251;  Voorhees  v. 
Barr,  59  L.  123;  35  A  651;  King  j;.  Morris,  74  L.  810;  68  A. 
162;  Association  v.  Williams,  78  L.  720;  75  A.  927;  Sautter  r. 
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Insurance  Co.,  73  L.  455;  63  A.  994;  Brown  r.  Warden,  44  J- 
177;  Cooper  v.  Vanderveer,  47  L.  178;  Association  v.  Warden. 
55  U  600;  27  A.  932;  Merehon  v.  Castree,  57  L.  484;  31  a'. 
60?;  Ijeland  r.  NeiUon,  3  N.  J.  L.  J.  156;  Hulihiird  v.  MontroHS 
Co..  74  A.  254;  79  L.  208;  State  Mutual  v.  WiiliamB,  tr,  A. 
927  ;  78  L.  720 ;  Blessing  v.  McLinden,  7!)  ]..  ;[  47 ;  81  L.  379 ; 
Dnvton  v.  Boettner,  81  A.  IJO;  83  L.  431;  Karpenski  v.  ftmlli 
Hiver.  85  A.  639;  S3  L.  149;  Llman  i:  (irucnwood,  86  A.  411 : 
84  L.  284;  Kamuff  r.  Kcicli,  69  h.  499;  35  A.  163;  Vail  ,: 
Insurance  Co.,  67  L.  422;  51  A.  929;  King  r.  Morris.  73  I,. 
279;   63  A.  1006. 

111.  Frivolons  Pleas  Stricken  ont. 

P.  L.  1903,  p.  469;  3  C.  S.  4087;  Rev.,  se.;.  13:i; 
Rev.  of  1874;  1882,  p.  111. 

Repealed  by  P.  L.  191S,  r,.  384,  g  34,  §  294.  post. 

See  Practice  Act  1912,  secp.  15,  16,  rules  57-60;  S.  ('.  H. 
1913,  rules  80-83;  post,  §§  375,  276,  351-354. 

Rei'e.^led  Section  Cited  in  Baracliff  v.  Griseora,  1  L.  165: 
Dunlap  V.  Kinney,  Id.,  note;  Dickinson  v.  Brick,  3  L.  694.  69«; 
Cor\-ell  1-.  Croxall,  5  L.  764  ;  Allen  v.  Wheeler.  21  L.  93 ;  Ilogcn- 
camp  f.  Ackeman,  24  L.  133 ;  Hill  v.  Craig,  14  L.  577 ;  North 
Brunswick  v.  Booream,  7  L.  160;  Coxe  v.  Higbec,  11  L.  395: 
Richardg  v.  Canal  Co.,  18  L.  250;  Coppcrthwait  v.  Dummer,  18 
L.  258;  Dewees  v.  Insurance  Co.,  34  L.  244,  251;  Shuff  i: 
Stillwell,  11  L.  282,  284;  Hawk  v.  Seagraves.  34  L.  355.  But 
f=ee  State  v.  Covenhoven,  6  I..  396,  403:  Riggs  v.  Quick,  16  L. 
160;  Covkcndall  r.  Robinson,  39  L.  98;  Little  r.  BoUee,  12  [.. 
171;  State  Bank  v.  Chetwood,  8  L.  1;  TilJou  v.  Britton,  9  L. 
120;  Mershon  v.  Castree.  57  L.  484;  31  A.  602;  Key  v.  Paul. 
61  L.  133;  38  A.  823;  Kin^' r.  MorriP.  74  L.  810;  68  A.  162 ; 
State  Mutual  v.  Williams.  75  A.  927;  78  L.  720;  Blessing  r. 
McLinden,  79  L.  347;  81  L.  379;  Hubbard  t:  MontroM  Co.,  79 
K  208 ;  74  A.  254 ;  Bradv  v.  Carteret  Co.,  90  A.  2.^7 ;  82  E.  620. 


9.  N^lect  of  Attorney. 

113.  Failure  of  Attomeor  to  File  Fleadinf^ :  Opening  Jadg:- 
msnt. 

If  in  any  action  judgment  shall  pass  against 
either  party  by  reason  of  the  failure  of  the  at- 
torney of  such  party  to  file  any  proper  pleading. 
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the  court  or  a  judge  shall  on  application  within  one 
year  after  the  entry  of  such  judgment  open  said 
judgment  and  permit  a  proper  pleading  to  be  filed 
upon  terms,  if  in  the  opinion  of  the  coiirt  or  judge 
injury  or  wrong  has  resulted  or  mav  result  from 
such  failure.  (P.  L.  1903,  p.  569;  3  C.  S.  4087; 
1893,  p.  290;  1895,  p.  712.) 

Hi*  section  5,  ante,  for  malpractice,  neglect  or  mismanagement 
of  attorney. 

Judicial  Dlscbction. — A  motion  made  in  the  supreme  court 
to  open  one  of  its  judgments  regularly  entered  by  default  is 
addressed  to  the  discretion  of  tlie  court,  and  its  determination 
tliereon  cannot  be  reviewed  by  writ  of  error.  Smith  v.  Livesey, 
C7L.  2i;9;  51  A.  4.53. 

When  l)EF.ici.T.lDDQME?ri'  Properly  Opened.- — Where,  from 
neglect,  fault,  error  or  mistake,  the  attorney  of  a  defendant  has 
failed  to  file  a  plea,  and  by  reason  thereof  judgment  by  default 
has  been  entered  against  him,  and  injury  or  wrong  has  resulted 
to  him  therefrom,  the  judgment  will  be  opened.  Lenz  v.  Rowe, 
GC  L.  131;  48  A.  5%ry. 

This  section  does  not  apply  to  mechanic  lien  cases  in  District 
Court.    Levine  v.  Sithwartz,  93  A.  374 ;  86  L.  476. 

CiTED.—Compton  t'.  Calvert,  77  L.  358 ;  72  A.  29. 

10.  Oeneral  Proviriomi. 

113.  RMords  Kept  T(^ther:    Notice  Taken  <^  Pleadings 

Nad. 

The  pleadings  and  papers  filed  iu  each  action 
shall  be  kept  together  in  the  office  of  the  clerk  of 
the  court;  parties  shall  take  notice  of  the  filing 
of  all  pleadings  within  the  time  limited  without 
service  of  a  copy  or  notice  of  the  filing.  (P.  L. 
1903,  p.  570;  3  C.  S.  4088;  Rev.,  sees.  109,  112; 
B.  S.  929,  sees.  53,  76;  1799,  sees.  56,  57.) 

114.  Expren  OcAor  and  Special  lYaverae  not  Neoeeaary: 

Isane  Joined. 
P.  L.  1903,  p.  570;  3  C.  S.  4088;  Rev.,  sees.  122, 
127;  1855,  sec.  29;  1857,  p.  288,  sec.  37. 
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See  Practice  Act  li)13,  rule  22;  S.  C.  R.  1913,  rule  36;  post, 
g  316. 

Repealed  Section-  Cited  in  Ri\  r.  Railroad  Co..  67  L.  503; 
r.l  A.  924;  McWilliama  r.  King,  3^  L.  21. 

11&.  Snperflnons  Oonnts:  OotUKdidaUon  ot  AcUoiu. 

The  defendant  at  any  time  before  issue  joined 
may  move  to  strike  out  superfluous  counts  in  the 
declaration  and  may  at  any  time  move  to  consoli- 
date several  actions  which  are  capable  of  being 
<-onsolidated.  (P.  L.  1903,  p.  570;  3  C.  S.  4088; 
Kev.,  sec.  121;  R.  S.  929,  sec.  59;  1799,  sec.  58.) 

WiiE.v  Co N SO u HAT  10 X  PKOPEK. — The  coiipt  will  order  a  con- 
solidation of  several  actions  of  ejectment  where  there  is  the  same 
4|uestion  and  defenee  involved  in  all  of  them.  Den  r.  Kerable, 
It  L.  335.  The  court  will  not  consolidate  two  actions  broujj^lit 
against  the  same  person,  by  the  same  pleintifFs,  upon  promison" 
notes  drawn  at  different  dates  and  payable  at  different  times, 
where  it  does  not  appear  that  the  defense  is  the  same  in  both. 
Worley  ads.  Glentworth,  10  L   241. 

Two  several  writ  of  scire  facias,  to  revive  two  several  executions 
liv  the  same  plaintilT  against  the  same  defendant,  cannot  he  con- 
wjidated.    Mickle  i:  Brewer.  8  L.  85. 

Spits  Between  Same  P.4RTiEa  os  Seveiial  Debts. — Where 
separate  actions  are  brought  by  the  same  plaintiff  against  the 
same  defendant,  on  several  ecrtificates  of  indebtedness,  for  the 
i>ame  consideration,  maturing  at  the  same  time,  or  all  due  when 
the  writs  are  commenced,  thev  will  be  consolidated  in  one  suit. 
I.*e  r.  Kearny  Tp..  42  L.  513. 

Several  Suits  for  CoNTiNroi'8  Jnjl'RV. — The  appropriate 
relief  against  successive  suits  by  the  same  plaintiff  for  damages 
arising  from  an  injury  which  is  continuous  is  by  application 
for  the  consolidation  of  action  or  for  a  stay  of  proceedings,  and 
not  by  bill  in  chancer)',  unless  the  right  in  controversy  has  once 
l»een  determined  adverselv  to  the  plaintiff.  Railroad  Co.  r. 
McParlan,  31  E.  730. 

Entbt  of  Rule  Witho(it  Aitthoritt. — The  court  will  not 
relieve  a  party  from  the  consequences  of  a  rule  to  consolidate, 
although  he  denies  that  the  nile  was  entered  by  his'  authority 
be  must  seek  redress,  if  any,  from  his  attorney-  T)en,  Hendrick- 
«in  V.  Hendrickson,  15  L.  108. 

Form  of  Rcle.— See  Den  r.  Kimble,  9  L.  335,  388. 
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116.  Bight  to  Plead  all  Defenses:  Cost  to  Follow  Judgment 
tm  that  iBsae. 
Either  party  in  any  action  may  plead  in  answer 
to  any  pleading  of  the  adverse  party  as  many  sev- 
eral matters  as  he  shall  think  necessary;  provided, 
the  costs  of  any  issue  either  in  fact  or  law  shall 
follow  the  finding  or  judgment  upon  such  issue, 
whatever  mav  be  the  result  of  other  issues.  (P. 
L.  1903,  p.  570;  3  C.  S.  4088;  Rev.,  sees.  118, 120; 
R.  S.  951,  sec.  1.  Act  to  facilitate  pleadings,  passed 
1799,  sec.  1;  Rev.  1820,  403;  Pat.  347;  1857,  p. 
296,  sec.  2;  1885,  p.  25.) 

l'<»N-sTUL(Tioy  A.VD  Oi'KH ATiox  IN  UK.vtiiAL. — A  defendant 

cannot  plead  specially  and  give  notice  of  tlic  same  subjecUmat- 
ter,  but  the  eourt  will  put  liim  to  his  election,  cither  to  abide  by 
his  plea  or  notiee.  Broeaw  i'.  Marlatt,  8  L.  8t) ;  Stat*  Bank  r. 
(.'hetwood,  8  L.  1;  Camp  f.  Allen,  12  L.  1.  The  pleader  ought 
to  state  that  the  additional  pleas  are  filed  "by  leave  of  the  court" 
although  aiich  leave  is  never,  in  fact,  asked.  Copperthwait  v. 
Diimmer,  18  L.  258,  2(iO;  Parks  r.  McClellan,  44  L.  552.  It 
is  not  necessary  to  add  "according  to  the  form  of  the  statute  in 
such  case  made  and  provided."  Conover  v.  Tindall,  20  L.  513; 
affimied,  21  ]..  C51. 

In  point  of  fact,  there  is  iio  issue  joined  without  a  similiter, 
tliough  the  want  of  a  similiter  is  amendable  after  verdict.  Dick- 
craon  r.  Stoll,  94  L.  b5ti.  The  addition  of  "&c"  after  a  tender 
of  issue,  will  not  !«  taken  to  mean,  "and  the  plaintiff"  or  de- 
fendant "doth  likewise."  At  most,  its  office  in  pleading  is  to 
Hupply  matter  that  ought  to  be  expressed  in  the  pleading  of 
which  it  is  a  part.    Id. 

ItidiiT  TO  Plkad  DiFtEBEJJT  GitOLKDs. — In  general,  a  defend- 
ant will  be  allowed  to  plead,  in  different  pleas,  as  many  sub- 
stantially different  grounds  of  defense  as  may  be  thought  nec- 
essary, although  they  appear  to  be  contradictory  and  incon- 
sistent. The  court,  in  allowing  or  disallowing  such  pleas,  arc 
controlled  entirely  by  the  i-onsi deration  whether  such  pleading 
wilt  hinder,  delav  or  emharras.-  a  fair  trial.  Parks  e.  McClellan, 
44  L.  552. 

Pleas  in  Abatement. — With  respect  to  strict  pleas  in  abate- 
ment which  are  dilatory  pleas,  and  tend  to  delay  a  trial  on  the 
merits,  the  court  will  not  grant  leave  to  plead  several  pleas  of 
this  class,  or  to  plead  such  a  plea  with  a  plea  in  bar..   Parke  v. 
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McCIellan,  41  L.  553.  A  plea  in  abatement  cannot  be  joined 
with  a  plea  in  bar  to  tlie  same  demand.  Kerr  v.  Willetts,  48 
L.  78;   2  A.  789. 

Pleas  in  Tkespass. — A  defendant  may,  tfl  a  count  in  tres- 
pass, plead  not  guilty,  and  also  a  justifiealion  and  the  plea  of  a 
justification  ie  not  evidence  to  justify  a  finding  for  the  plaintiff 
on  the  plea  of  not  guilty,  Shallcross  v.  Bailroad  Co.,  75  L.  395; 
(>7  A.  931. 

In  an  action  of  trespass  <].  c.  f.,  the  defendants  pleaded  (1) 
not  guilty,  and  (8)  lib.  ten.  with  a  justification ;  the  jury  found 
the  defendants  guilty  imder  ihe  first  plea,  and  not  guilty  under 
the  second.  Held,  tliat  the  findings  were  inconsistent;  that  no 
judgment  could  he  rendered  thereon,  and  a  new  trial  .was 
awarded.    Turner  v.  Beatty,  24  L.  644. 

Defense  to  Quo  Warra.>jto. — To  an  information  in  the  na- 
ture of  a  quo  warranto,  the  defendant  can  plead  but  one  plea. 
State  r.  Koe,  36  L.  315. 

Effect  of  Failure  to  Find  on  Speceal  Issue. — Where, 
upon  a  general  and  special  plea  pleaded,  and  is.sue  joined  on  both, 
a  verdict  is  found  generally  for  the  plaintiff,  and  the  sixicial 
plea  is  such  that,  if  it  were  true,  a  verdict  ought  not  to  be  found 
for  the  plaintiff,  the  omission  to  find  upon  the  (Special  pk-a  is 
matter  of  form  only.    Browning  i'.  Skillman,  'H  L.  353. 

117.  Dilatory  Fleas. 

P.  L.  1903,  p.  570;  3  0.  S.  4089;  Rev.,  sec.  115; 
Rev.  of  1874;  Supreme  Court  Rule  19. 

Repealed  by  P.  I..  1913,  p.  384.  8  34,  g  294,  post. 

See  Practice  Act  1913.  rule  38;  S.  C.  B.  1913,  rule  56;  post, 
§  332. 

RBPP.ALED  Section  Cited  in  Parke  v.  McOlellan,  44  L.  552 ; 
Mayhew  v.  Ford,  61  L.  532;  39  A.  914;  Hixon  v.  Sehooley,  26 
L.  461,  463;  Bank.r.  Wallace,  9  L.  83;  Lyons  v.  Allen,  76  L. 
391;  69  A.  642;  Wheatman  r.  Andrewsi,  89  A.  285;  85  L.  107. 

118.  Performance  of  Conditions  Precedent  may  be  Averred 

Generally:  Specific  Pleading  by  Opposite  Party. 
Either  party  to  an  action  may  aver  performance 
of  conditions  precedent  generally;    and  the  op- 
posite party  shall  not  deny  such  avermait  gcn- 
erallvj  1>ut  shall  specify  in  his  pleading  the  con- 
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dition  precedent,  the  performance  of  which  he  in- 
tends to  contest.  (P.  L.  1903,  p.  570;  3  C.  S.  4089; 
Rev.,  sec.  126;,  1855,  sec.  25.) 

A  general  averment  ol  performance  by  the  plaintiff  is  suflS- 
eient.  Vreeland  v.  Beekman,  36  L.  13.  See,  also,  Eidgway  v. 
Forsyth,  7  L.  98;  Kice  v.  Porter,  16  L.  440;  Patten  v.  HeuBtie, 
26  L.  293;  Heeht  v.  Taubet,  55  L.  431;  26  A.  902. 

Where  a  declaration  avers  generally  performance  of  all  the 
conditions  of  a  contract,  defendant  cannot  set  up  in  defense  the 
non-performance  of  any  condition  which  he  has  not  specified  in 
hjs  plea.  Ottawa  Tribe,  No.  15,  v.  Munter,  60  L,  459;  38  A. 
fi96. 

Actions  of  assumpsit  arc  not  excluded  either  from  the  privi- 
lege or  the  restriction  of  this  section,  which  applies  to  all  actions. 
A  plea  of  non-assumpsit  will  not  sustain  a  defense  of  non-per- 
formance, where  the  declaration  contains  sucli  an  averment. 
Dimick  v.  Insurance  Co.,  Gt  L.  367;   51  A.  692. 

On  the  trial  of  an  issue  of  fact,  if  performance  of  conditions 
precedent  be  averred  generally  in  a  pleading  in  the  cause,  non- 
perfonnance  of  any  such  condition,  though  appearing  in  evidence, 
will  not  be  effectual  per  b«  to  defeat  the  right  asserted,  unless 
there  be  specified  in  the  answering  pleading  an  intention  to  con- 
test its  performance.  Dimick  f.  Insurance  Co.,  67  L.  367 ;  51  A. 
692. 

Where  the  performance  of  ii  condition  precedent  is  alleged  in 
the  declaration,  the  defendant,  instead  of  pleading  the  general 
ifisue,  may  deny  the  alleged  performance,  and  put  himself  on  the 
country;  but,  where  the  condition  and  its  performance  are  not 
all<^ed  in  the  declaration,  the  defendant  may  set  up  non-compli- 
ance with  the  condition,  and  conclude  with  a  verification.  Dewees 
r.  Insurance  Co.,  34  L.  244. 

The  change  in  the  forms  of  pleading  prescribed  by  this  section 
does  not  change  the  burden  of  proof.  That  remains  with  the 
plaintiff  to  show  performance  as  at  common  law.  Forwarding 
Co.  V.  Surety  Co.,  77  L.  749;   73  A.  541. 

Defense  op  Non-P.iymbnt. — Defense  of  non-payment  of  a 
death  assessment  must  be  tpeciallv  pleaded.  Societv  v.  Mc- 
Donald, 59  h.  248;  35  A.  1061. 

Sufficiency  op  Allegation, — The  bill  alleged  that  plaintiff 
furnished  materials  to  a  contractor  erecting  two  houses  for  de- 
fendant, and  received  from  him  an  order  on  defendant  for  the 
amount  due,  which  defendant  refused  to  accept.  The  material 
conditions  of  the  contract  were  set  forth  in  the  bill,  which 
alleged  that  said  contractor  "had  wholly  completed  the  erection 
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and  eoDBtruetion  of  said  buildings,  and  in  all  ways  kept,  and  per- 
formed the  KOTenants  and  agreements  contained  in  said  contract," 
and  had  provided  the  certificate  of  the  architect  required,  and 
that  by  reason  thereof  such  final  payment  became  due  and  pay- 
able. Held,  that  ihe  allegation  of  performance  of  the  contract, 
though  in  a  bill  in  equity,  was  Bufficient  under  such  act,  especially 
as  against  a  general  demurrer,  which  does  not  reach  matters  of 
mere  form.    Goldengay  v.  Smith,  53  A.  IIIG. 

Allegation  not  sufficient  under  this  scclioii  in  not  cured  by 
answer  under  section  104.  McClade  v.  Insurance  Co..  59  A.  fiS8 ; 
71  L.  40. 

Wliere  a  pleader  confines  iiimself  to  a  general  averment  of  Hie 
performance  of  conditions  precedent,  he  is  not  required  to  par- 
ticularly recite  the  conditions  themselves.  The  section  has  the 
effect  of  imposing  upon  the  opposite  party,  if  he  intends  to  con- 
test the  performance  of  a  condition  precedent,  the  duty  of  setting 
forth  the  condition,  as  well  as  the  duty  of  denying  its  perform- 
ance.   Vail  V.  Insurance  Co.,  67  L.  422;   51  A.  929. 

Suit  on  Inbdrance  Policy. — Where  a  policy  of  insurance 
requires  that  satisfactory  proof  of  loss  shall  have  been  received 
by  the  insurer  a  specified  time  before  the  loss  shall  become  pay- 
able, a  general  averment,  in  the  declaration  in  a  suit  for  a  loss 
covered  by  such  policy,  of  performance  of  conditions  precedent, 
will  embrace  such  condition  of  time,  as  well  as  that  of  receipt. 
Vail  V.  Insurance  Co.,  67  L.  G6;   50  A.  671. 

Defense  Available  Under  General  Issue. — A  defense  of 
forfeiture  of  a  benefit  certificate  for  non-payment  of  assessments 
within  the  time  required  was  not  available  under  the  general 
iasue.    Van  Alstyne  v.  Council  No.  41,  68  L.  15;  54 'A.  564. 

Bdbden  of  Proof  Under  Plea. — In  a  suit  on  a  benefit  eei-- 
tificate  issued  by  an  incorporated  fraternal  order,  the  plaintiff's 
declaration  averred  generally  performance  of  all  conditions  pre- 
cedent to  recovery,  and  the  defendant's  pleading  specified  compli- 
ance with  a  law  of  the  order,  alleged  to  have  been  enacted  after 
the  issuing  of  the  certificate  as  a  condition  precedent,  the  per- 
formance of  which  it  intended  to  contest.  Held,  that  tlie  burden 
of  proving  the  enactment  of  such  a  law  was  on  the  defendant. 
Herman  v.  Supreme  Lodge,  66  L.  77;  48  A.  1000. 

Cited.— Dimick  v.  Insurance  Co.,  69  L.  384;  55  A.  291;  62 
L.  R.  A.  774;  Van  Alstyne  v.  Council,  69  L.  67S;  58  A.  818; 
affirming,  69  h.  15;  54  A.  564;  Delaware  River  Co.  v.  Free- 
holders, 90  A.  1023 ;  86  L.  294 ;  Mick  v.  Royal  Assurance,  91  A. 
102. 
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119.  Copy  of  Writinff  Annexed  Cures  Defects  in  Pleading 

Same. 
P.  L.  1903,  p.  570;  3  C.  S.  4090;  Rev.,  sec.  123; 
1857,  p.  296,  sec.  6. 

ItKPEALED  by  P.  L.  1912,  p.  384,  §  34,  §  294,  post. 

See  Practice  Act  1912,  rules  23,  31;  S.  C.  R.  1913,  rules  37, 
45;   post,  §§  317,  325. 

llEPEALiiD  Section  Cited  in  Dick  v.  McPherson,  73  L.  332; 
()2  A.  383;  Harper  t:  Commission,  73  L.  1;  62  A.  384;  Shel- 
iiiardine  v.  Lippiiicolt,  69  L.  82;  54  A,  237;  Harrison  v.  Vree- 
land,  38  L.  366;  Metzger  v.  Sysl«m  Co.,  59  L.  340;  36  A.  661; 
Tillou  V.  Hutcliinson,  15  L.  178;  Seebass  v.  Asfociation,  88  Fed. 
792;  Loeb  v.  Karris,  .50  L.  382;  13  A.  602;  Hill  v.  Smallej,  25 
L.  374. 

Cited  in  Marslioii  v.  Williams,  63  L.  398;  44  A.  211;  John- 
ston t'.  Boworp,  69  L.  544 ;  55  A.  230 ;  Lowry  v.  Tivy,  69  L.  94 ; 
.'51  A.  521;  Bridgcton  v.  Fidelity  and  Deposit  Co.,  96  A.  918. 

120.  Pleading  Usury  or  Illeerality. 

In  an  action  on  contract  made  in  another  state 
the  defendant  shall  not  set  up  as  a  defense  usury 
or  illegality  in  the  consideration  under  the  pro- 
visions of  any  statute  of  such  state,  unless  he  plead 
such  statute  specially  and  annex  to  such  plea  a 
note  of  the  time  when  the  same  was  passed.  (P. 
L.  1903,  p.  571;  3  C.  S.  4090;  Rev.,  sec.  130;  Rev. 
of  1874.) 

In  General. — The  defenw  of  usury  arising  under  tlio  law  of 
another  state  must,  by  force  of  this  section,  be  specially  pleaded. 
Kirk  V.  Rickerson,  46  L.  13.  Jn  snch  plea,  the  contract  alleged 
to  be  usurious  must  be  correctly  stated,  and  if  not  proved  as  laid, 
the  defense  will  not  avail.     Id. 

121.  Pleas  Puis  Darrein  Oontinuance. 

P.  L.  1903,  p.  571;  3  C.  S.  4090;  Rev.,  sec.  131; 
Rev.  of  1874. 

Repealed.— P.  L.  1912,  p.  384,  sec.  34.  §  894,  post. 
See  Practice  Act  1912,  rule  30 ;   S.  C.  R.  1913,  rule  44 ;  post. 
§324. 

Cited  in  Price  v.  Sanderson,  18  L.  426. 
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P.  L.  1903,  p.  571;  3  C.  S.  4090;  Rev.,  sec.  134; 
Jicv.  of  1874. 

Repealed.— P.  I..  ISVi,  p.  381,  ?oc.  3*,  g  294,  post. 

See  Practice  Act  1912,  sec.  13.  rules  46,  47,  48.  49;  S.  C.  K. 
Ifi13.  rules  65-68;  post,  jSS  272,  340-343. 

Rkpealed  Skction  Cited  in  Norton  v.  Sinkhoru,  63  E.  313; 
.■>0  A.  506;  reversinp,  61  E.  508;  iS  A,  822;  Emson  v.  Alien, 
(!■;  L.  491 ;  41  A.  703. 


11.  Amendment  and  Variance. 

123.  Amendment  of  Course  before  Answw,  Etc. 

Any  pleading  may  be  amended  as  of  course  with- 
out costs  and  without  prejudice  to  the  proceedings 
already  had,  at  any  time  before  a  pleading  in  an- 
swer thereto  has  been  filed;  and  in  such  case  a 
copy  of  the  amended  pleading  shall  be  served  on 
the  adverse  party  within  five  days  after  filing  the 
.same,  who  shall  plead  thereto  in  twentv  davs  after 
such  service.  (P.  L.  1903,  p.  571;  3'0.  S.  4091; 
Rev.,  sec.  135;  1855,  sec.  45.) 

HiOHT  TO  ADD  Plea  WITHOUT  LEAVE. — Wiicii  tlic  ileFcndant's 
jilea  has  conclu«lefl  to  the  country,  and  a  transcript  of  the  plead- 
ings with  a  similiter  added,  has  i)een  sent  to  the  circuit  for  trial, 
it  is  too  late  for  the  defendant  to  add  another  plea  without  ap- 
plication to  the  court.  Itix  i-.  Railroad  Co.,  67  L.  503;  51  A. 
<>24. 

124.  Amendment  after  Answer  hj  Leave  of  Court:  Time  to 

Plead  to  Amended  Pleading. 

If  either  party  amend  his  pleading  after  the 
pleading  in  answer  thereto  has  been  filed,  the  ad- 
verse party  shall  have  twenty  days  to  plead  to  the 
amended  pleading;  but  all  such  amendments  shall 
be  made  by  leave  of  the  court  or  a  judge  and  upon 
terms.  (P.  L.  1903,  p.  571;  3  C.  S.  4091;  Rev.,  sec. 
108;  R.  S.  929,  sec.  61;  1799,  sec.  60.) 
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At  leaet  twenty  days  slmll  be  given  from  the  time  when  a 
party  is  ruled  to  plead.  Vanderbilt  v.  Point  Pleasant  Tr.  Co,, 
79  A.  85. 

126.  Amcaidmeiito  to  Avoid  Variance  Etc. 

If  at  the  trial  of  an  action  there  appears  a  var- 
iajice  between  any  pleading  and  the  proof  there- 
under which  would  not  mislead  the  adverse  party 
to  his  prejudice,  the  court  may  order  an  immediate 
amen(hnent  of  the  pleading  to  avoid  such  variance; 
if  the  variance  be  one  that  might  mislead  the  ad- 
verse party,  the  court  may  order  the  pleading  to 
be  amended  upon  terms.  (P.  L.  1903,  p.  571;  3 
C.  S.  4091;  Rev.,  sees.  136, 137;  1855,  sees.  33,  34.) 

CoNSTHucTioN  AND  OPERATION  IN  Genehal. — There  can  be 
permitted  no  ^substantial  variance  between  the  case  declared  upon 
and  the  case  proven,  but  a  recovery  mu!>t  be  secundum  allegata 
et  probata.  When  a  declaration  gets  up  a  contract  growing  out 
of  commercial  paper  and  entered  into  by  defendant  alone,  proof 
of  ii  contract  of  a  different  nature  entered  into  by  the  dcfondani 
and  others  will  not  sustain  the  declaration  unamended,  for 
thereby  the  defendant  would  be  denied  an  opportunity  to  plead 
the  nonjoinder  in  abatement.  Neither  can  the  declaration  be 
amended  on  error  to  conform  to  the  proofs,  because  thereby  tlio 
defendant  would  be  bound  by  a  verdict  upon  a  matter  whicli  he 
had  not  expected  or  intended  to  try.  Jordan  r.  Reed,  77  L.  584 ; 
71  A.  280. 

If  the  variance  between  a  particular  and  tJie  evidence  offered 
under  it  is  such  as  would  naturally  mislead  tiie  party,  the  evi- 
dence ought  to  be  rejected ;  otherwise  the  party  objecting  ought 
to  satisfy  the  court  by  affidavit  that  he  has  been  misled  by  the 
particular.  Bunting  aA.  Allen,  18  L.  299;  Stothoff  v.  Dunham, 
19  L.  181. 

Materiality  of  Variance.— A  variance  between  the  pleading 
and  proof  is  immaterial,  unless  the  party  is  misled  and  prejudiced 
by  it.  Hallock  v.  Insurance  Co.,  26  I.,.  368 ;  Ashmore  v.  Evans, 
11  E.  151. 

Coinniou  pleas  court  on  appeal  from  judgment  in  small  cause 
court  may  permit  an  amendment  to  the  pleading  by  adding  an 
omitted  partner  as  a  party  plaintiff.  Harrison  v.  Diokerson,  93 
A.  718. 

Cited.— Stone  Co.  i;.  Mooney,  60  L.  323;  38  A.  835;  Han- 
rahan  v.  Insurance  Co.,  72  L.  504;  63  A.  280. 
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In  order  to  prevent  the  failure  of  justice  by 
reason  of  mistakes  and  objections  of  form,  the 
court  or  a  judge  at  all  times  may  amend  all  defects 
and  errors  in  any  proceeding  in  civil  actions 
whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of 
the  party  applying  to  amend  or  not,  and  all  such 
amendments  may  be  made  with  or  without  costs 
and  upon  terms;  and  all  such  amendments  as  may 
be  necessarj'  for  the  pui-pose  of  determining  in 
the  existing  action  the  real  question  in  contro- 
versy between  the  parties  shall  be  so  made.  (P. 
L.  1903,  p.  572;  3  C.  S.  4091;  Rev.,  sec.  138;  1855, 
sec.  45.) 

Construction  and  Opbkation  in  Gknlral. — The  offet-t  of 
the  statutory  provisions  authoriziog  amendments  it;  tliat  every 
error  in  form,  no  matter  how  radical,  can  be  corrected  at  any 
stage  of  the  suit,  iu  all  civil  causes,  whenever  such  correction 
becomes  necessary  to  enable  the  parties  lo  try  the  matters  which 
they  contemplated  to  try,  or  to  sustain  the  decision  resulting 
from  such  trial.    Price  v.  Itailroad  Co.,  31  L.  929, 

Where  the  plea  of  the  pendency  of  a  former  action  has  only 
annexed  the  affidavits  of  merits  under  section  101,  ante,  such 
plea  will  be  stricken  out  on  motion;  but,  under  this  section, 
the  court  or  a  judge  thereof,  may  grant  leave  (o  amend  by  filing 
a  new  plea  with  the  affidavit  of  the  truth  thereof,  as  provided 
by  the  statute,  or  by  filing  a  new  affidavit  to  the  plea,  and  sucii 
amended  plea  cannot  be  treated  aa  a  nullity,  and  interlocutory 
judgment  be  entered  thereon,  with  a  rule  for  a  writ  of  inquiry 
for  the  assessment  of  damages,  without  the  special  leave  of  the 
court  or  some  judge  thereof.  Robert  v.  Moore,  (I'J  L.  618;  43 
A.  582. 

Where  amendment  will  institute  an  entirely  new  and  different 
cause  of  action,  it  will  not  be  made.  Doran  v.  Thonisen,  74  A. 
207;  79  L.  99. 

Not  Limited  to  Issues  on  RECORD.^The  power  to  amend 
pleadings  extends  to  the  introduction  of  matters  which  the  parties 
hoped  and  intended  to  try  in  the  cause,  and  is  not  limited  to 
matters  within  the  issue  upon  the  record.  Mayor  i'.  Gear,  "Ji 
L.  265. 
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Amending  Simmoss  by  Inserting  Xame. — ^Tlie  defendant 
in  this  case  was  summoned  before  a  justice's  court  by  his  proper 

surname  wliidi  was  preceded  by  the  initial  letter  of  liis  Christian 
name.  On  tJie  return  day  no  regular  appearance  was  entered,  but 
his  attorney  at  law  appeared  for  him,  and  objected  to  the  sum- 
mons, and  moved  to  set  it  aside,  because,  as  he  stated,  the  first 
or  Cliristian  name  of  the  defendant  was  not  inserted  tlierein. 
The  justice  denied  the  motion,  and  thereupon  amended  the  sum- 
mons hy  inserting  the  proper  CJirifitian  name  of  the  defendant. 
It  was  held  on  review  that  the  justiee  had  power  to  amend. 
Alirahanis  f.  .lacoby.  (!!)  L.  178;   54  A.  53.->. 

HiciiT  1-0  ADD  Specul  C'ount. — If  an  objection  was  tech- 
nically valid,  the  plaintiff  would  have  been  permitted  to  amend 
his  declaration  by  adding  a  special  count  upon  tlie  written  agree- 
ment; and  what  the  court  below  might  have  done  to  prevent 
the  failure  of  justice  this  court  will,  under  the  statute,  consider 
as  done,  the  case  having  been  tried  on  both  sides  with  special 
reference  to  the  agreement.    Willis  v.  Femald,  33  L.  206, 

SiBsTiTLTiON  OF  PARTIES  I'laintiff. — After  an  action  has 
been  conimonced  by  tJie  father  as  such,  and  declaration  has  been 
filed,  to  whicli  a  demurrer  has  been  presented,  an  amendment  to 
tJio  smumons  and  declaration,  substituting  the  personal  repre- 
sentative of  the  deceased  party  as  plaintiff  in  the  action  under 
the  death  act,  will  not  be  allowed,  because  it  would  be  the  in- 
stitution of  a  new  action  between  tlie  different  parties  and  rais- 
ing new  (luestioiis,  and  would  be  vexatious,  especially  if  it  appear 
that  the  statutory  period  in  which  the  new  action  could  have 
been  brought  has  expired.  By  such  an  amendment  the  defendant 
would  lie  deprived  of  a  pica,  which  it  could  have  if  the  action 
was  commenced  in  the  name  of  tlie  personal  representative  of 
the  de<-cased.    Fifzhenry  v.  Traction  Co.,  63  L.  142;  42  A.  41ti. 

Where  a  declaration  was  based  on  a  statute  of  Pennsylvania 
and  sought  to  i-ecovcr  damages  for  the  death  of  plaintiff's  in- 
testate in  that  state,  occasioned  by  defendant's  negligence  and 
upon  demurrer  it  was  held  bad  iiecaiise  it  disclosed  that  plaintiff 
was  the  widow  of  deceased,  and  tliat  by  the  law  of  Pennsylvania 
the  action  could  not  be  maintained  by  a  personal  representative 
under  such  circumstances,  this  section  die!  not  require  the  court 
to  permit  plaintiff  to  amend  tlie  petition,  so  that  the  action  may 
appear  to  have  lieen  brought  b\'  her  as  widow.  .Lower  v.  Segal, 
fiOL.  !>»;  36  A.m. 

The  power  to  amend  extends  to  the  amending  the  record  at 
the  trial,  and,  after  a  motion  to  non-suit  by  striking  out  the 
name  of  the  plaintiff  wherever  it  occurs  in  the  proi'ess  and 
pleadings,  and  inserting  the  name  of  another  person  as  plaintiff. 
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Farrier  v.  Schroeder,  40  L.  601 ;   Qiiimby  r.  King.  43  L.  454 ; 
Hasbronek  v.  Winkler,  48  L.  431 ;  C  A.  22. 

.\mbndmknt  o?  Plea  in'  Si-it  on  Life  PoLtCY, — In  an  action 
on  a  life  policy,  defendant  plpaded  that  the  assured  liad  warranted 
tliat  he  had  not  within  l-'i  years  been  under  the  care  of  any 
physician,  and  tliat  the  Btatement  warranted  was  false;  the  proof 
was  of  a  warranty  that  the  last  attendance  by  a  physician  was 
15  Tears  before.  Held,  that  the  plea  is  amendable.  Hanrahan 
V.  Insurance  Co.,  72  L.  504;  63  A.  280. 

Amendment   Discketionahy. — The  granting  or   refusal   of 
Amendment  to  pleadings  is  in  the  discretion  of  the  trial  court, 
and  is  not  assignable  for  error.    Epberg  v.  Honeck,  76  L.  181 ; 
68  A.  1090. 

.\mendments  are  now  entirely  in  tbe  pound  dincretion  of  the 
court,  and  will  be  allowed  whenever  the  advancement  of  justice 
requires  it.  Each  case  must  depend  upon  its  own  particular 
circumstances.    Ton  Eyck  v.  Canal  Co.,  19  L.  5. 

Power  to  Amekd. — A  jndge  at  the  circuit  court  cannot 
order  an  amendment  in  tJie  circuit  record.  Den,  Van  Arsdalen 
r.  Hull,  9  L.  277.  See  Potts  r.  (_:iarke,  20  h.  36.  The  power 
of  amendment  conferred  by  this  section  extends  to  the  court  of 
errors,  and  in  cases  where  no  injury  had  been  done  to  the  party 
complaining  by  or  through  error  of  mere  form  it  is  incumbent 
on  this  court,  in  the  interest  of  justice,  to  exercise  the  power. 
Insurance  Co.  r.  Day,  39  L.  89 ;  Blackford  v.  flaslight  Co.,  13 
li.  438;  Redstrake  r.  Insurance  Co.,  44  L.  294;  Finegan  r. 
Moore,  46  L.  602;  Association  v.  Warren,  55  L.  .'J98;  27  A. 
)I32:  Vunk  v.  Railroad  Co.,  56  L.  399;  28  A.  593. 

Time  for  Amendmkxt. — A  motion  for  amendment  may  lie 
heard  at  anv  time,  and  at  almost  anv  stage  in  the  cause.  Den, 
Hoover  v.  Franklin,  5  L.  850 ;  Reed  v'.  Barker,  30  L.  379 ;  Haines, 
J.  The  application  ought  to  he  made  within  a  reasonable  time. 
Van  D>-ke  r.  Van  Dyke,  19  L.  1.  An  amendment  was  allowed. 
afler  an  argument  traversing  the  fact  nf  an  apiiearnnce  having 
lieen  entered.  Harrison  r.  Hownn,  Pet.  C.  C.;  t89  Fed.  Cas.  Xo. 
<!.  140.  After  the  testimony  was  closcil.  Joslin  r.  Car  Spring 
Co.,  ,36  h.  14(1.  After  a  non-suit.  Den,  Hoover  r.  Franklin,  5 
li.  850.  After  a  trial  and  verdict.  Price  r.  Railroad  Co..  31  L. 
229.  After  plea  filed,  nile  of  reference,  award  of  i-eferees  and 
rule  for  judgment  nisi,  and  reasons  filed  against  tlie  report. 
Smith  r.  Minor,  1 1..  146.  After  argimient  of  a  general  demurrer 
to  several  pleas.  Ten  Eyck  r.  Canal  Co.,  19  L.  .5 ;  Hale  r.  Law- 
rence, 22  L.  72.  .\fter  argument  in  the  court  of  errors.  Apgar 
r,  Hiler,  24  L.  808.  .\ftcr  verdict  and  judgment  in  supreme 
court   and   affirmance  in   the  court  of  errors.     Den  v.   Snow- 
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lull,  13  L.  .23.  After  the  cause  lias  been  rfiiioved  to  the  court  of 
errors,  judgment  reversed,  a  new  trial  ordered  and  the  record  re- 
mitted. Rogers  i'.  Phinney,  13  h.  1.  Amendment  refused  after 
a  non-suit,  where  the  motion  to  amend  included  a  motion  to  set 
aside  the  non-suit.    Den,  Van  Arsdalon  v.  Hull,  9  L.  390. 

It  is  too  late  to  ino\e  for  an  amendment  by  the  court  below 
two  terms  after  the  return  of  the  writ,  when  the  cause  has  heca 
set  down  for  argument  and  the  plaintiff  in  error  has  been  in  no 
laches.    Apgar  r.  Hiler,  24  L.  808. 

After  the  death  of  a  party,  the  pleadings  will  not  be  amended 
to  meet  the  exigency  of  the  case  and  bring  it  within  the  act. 
Dickerson  v.  Stoll,  24  L.  550. 

Amendment  Durino  Trial. — Where  an  amendment  is  al- 
lowed by  the  court,  at  the  trial,  on  motion  to  set  aside  the  ver- 
dict, both  surprise  and  substantial  merits  should  be  shown. 
Joslin  V.  Spring  Co.,  36  L.  142. 

When  Amendment  Effective. — The  amendment  will  be 
considered  as  made  whenever  the  objection  is  taken.  Den,  Ins- 
keep  V.  Lecony,  1  L.  Ill;  Coxe  v.  Field,  13  L.  216;  Priee  v. 
Hailroad  Co.,  31  L.  239;   Willis  v.  Feruald,  33  L.  207. 

Amendment  or  Execution. — An  amendment  of  an  execu- 
tion will  not  be  allowed  to  carry  the  date  of  its  issue  back  four 
terms,  to  a  period  when  plaintiff  wai*  alive.  Morgan  v.  Tavlor, 
38  L.  317. 

Determination  as  to  Question  in  Contbovehsy. — It  is 
the  question  which  the  parties  hoped  and  intended  to  try,  not 
the  question  at  is?ue  upon  the  record,  which  determines  the 
real  question  in  controversy.  Hoboken  v.  Gear,  87  L.  S73; 
followed,  Miller  v.  Railroad' Co.,  76  L.  282;   70  A.  175. 

Amendment  does  not  Piieclude  Objection. — The  allow- 
ance of  an  amendment  to  a  declaration  does  not  preclude  the 
defendant  from  objection  to  its  sufficiency.  Canal  Co.  v.  Van 
Vorst,  19  L.  9. 

Amendment  of  Verdict. — Where  the  amendment  is  in  the 
form  of  the  verdict  only,  and  not  in  substance,  it  may  be  made 
by  the  court  in  banc  without  the  postea  being  amended  by  the 
circuit  judge.  Phillips  i'.  Kent,  23  L.  155.  A  court  can  put 
in  legal  form  a  verdict  if  it  ha  not  clianged  in  substance.  Hum- 
phreys V.  Mayor,  48  L.  588;   7  A.  301. 

Amendment  of  Bill  of  Exceptions. — ^The  bill  of  excep- 
tions is  correctihle  as  all  other  procedures  in  a  suit  are  correct- 
ible.  Even  if  such  power  of  rectification  were  not  inherent  in 
the  general  rules  of  judicial  practice,  it  would  be  necessarily 
held  to  have  been  introduced  into  our  legal  methods  by  the  pro- 
visions of  this  section.    Lefferts  v.  State.  49  L.  26;  6  A.  521. 
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Amendmk.vt  After  Default  Juixjmext. — After  a  judgment 
by  default,  tlie  party  applying  to  amend  must  give  the  other 
party  time  to  plead.    Boudinot  v.  Tvewis.  3  L.  HVi. 

The  judgment  and  execution,  altliough  stayed,  were  ordered 
to  stand  as  security  for  the  plaintiff's  cJaim.  Hakev  ads.  Van 
Wagenen,  16  L.  351. 

Defective  Writ  of  I\qu]RV. — That  a  writ  of  inquiry  was 
executed  after  its  return  day  is  a  nullity  by  the  statute,  but  a 
want  of  such  writ  is  aided  on  error.  Young  v.  Railroad  Co..  38 
L.  502 

UiGiiT  TO  Amend  on  REVfEW. — Amendments  in  matters  of 
form  that  have  not  affected  the  fair  trial  and  determination  of 
the  real  question  in  controvcrt-y  may  be  allowed  in  the  court  of 
review.  Holt  r.  Tntst  Co..  Td'l,.  r,k>:  Vi  A.  Mi}  ;  21  h.  \{.  A. 
(\.  S.)  691. 

Wliere  the  issue  as  made  up  on  the  pleadings  and  bill  of  par- 
ticulars has  been  fully  tried  and  correctly  settled,  no  amendment 
having  been  applied  for  in  the  court  below,  the  court  of  review 
will  not  permit  the  plaintiff  in  error  to  amend  the  bill  of  par- 
ticulars in  order  to  bring  about  a  reversal  of  the  judgment  and 
a  new  trial  upon  a  different  issue.  Kent  i'.  Metal  Co.,  60  L. 
532;   55  A.  2-56. 

Where  a  judgment  has  passed  in  favor  of  the  defendant  on  a 
plea  of  nul  tiel  record,  the  supreme  court  will  not  allow  the 
plaintiffs  to  so  amend  their  tleclaration,  as  to  make  it  conform 
to  the  record  produced.    Gulick  v.  I»der,  15  L.  416. 

If  a  remittitur  is  filed  in  the  supremo  court  on  the  last  day 
of  their  term,  concurrent  with  that  of  the  court  of  errors,  in 
which  the  judgment  is  given,  without  the  knowledge  of  the  at- 
torney of  the  defendant's  in  error,  he  will  not  be  in  laches  in  not 
applving  at  that  tenn  for  leave  to  amend.  Hale  r.  Lawrence,  29 
L.  73. 

If  the  real  qucRtion  in  controversy  liotwecn  tlie  parties  to  an 
action  appears  to  have  been  fully  and  fairly  tried  and  correctly 
settled,  the  court  of  errors  will  not  re\er?e  for  an  objection 
which  may  be  avoided  by  an  amendment  of  the  pleadines,  hut 
in  such  case  will  exercise  the  power  of  amendment.  Ware  r. 
Insurance  Co.  45  L.  177:  Electric  Co.  r.  Sweet.  57  I..  224;  30 
A.  553:  Milk  Co.  r.  Bradenhurgh.  tO  L.  11:  ■Wills  r.  Rhinn, 
12  li.  138. 

Review  of  Jodqmemt  os  Demutirer. — Wlicn  a  judgment  on 
demurrer  ia  reviewed  in  a  court  of  error,  the  judgment  given 
should  he  the  same  as  they  decide  ought  to  have  been  given  by 
the  court  below — that  is,  a  judgment  in  the  cause  for  the  plaint- 
iff  or   defendant;    but   the  court   of  error,   after  reversing  a 
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judgment,  may  grant  leave  to  ainond,  instead  of  ordering  suoli 
a  judgment  as  ought  to  be  given.    Hale  v.  Lawrence,  23  L.  73. 

Liability  foe  Costs. — The  party  applying  to  amend  must 
pay  costs.  Condit  v.  Neighbor,  12  L.  320;  Don  v.  Seagrave,  16 
h.  357 ;  Den  v.  Uanoe,  16  L.  43!* ;  Hall  v.  Snow-hill,  14  L.  9 ; 
Mayor  f.  Davis,  18  L.  38;  Condit  i-.  Gregory,  21  L.  431; 
Weart  v.  Hoaglaiid,  22  L.  .■■21;  Lannuig  i-.  Shiite,  5  L.  778: 
I{ogcr.s  v.  I'hinnev,  13  L.  1 ;  Woo<l  v.  Leslie,  3.^  L.  474.  A 
plaintiff  will  be  allowed  to  amend  his  writ  and  declaration, 
without  tlie  payment  of  costs,  when  the  practice  and  law  have 
been  unsettled.  Williamson  r.  Updike,  14  L.  270 ;  Somers  adx. 
Sloan,  18  L.  49.  See  Perrinc  v.  Applegate.  14  K.  532.  Wliore 
both  parties  arc  wrong,  each  should  pay  liis  own  costs.  Co.x  v. 
Bennett,  13  L.  173. 

Where  the  defendant  has  pleaded  nu!  tie!  record,  the  plaintiff 
been  put  to  two  demurrers  and  subjected  to  much  delay  by  the 
pleas  overruled  (a  former  amendment  having  been  permitted), 
the  defendant  will  not  be  pennitted  to  amend,  except  upon  the 
payment  of  costs,  affidavit  of  a  meritorious  defense  under  the 
plea  or  pleas  sought  to  Ite  amended,  election  to  abide  by  the 
amended  pleas,  a  withdrawal  of  the  plea  of  nul  tiel  record,  and 
a  filing  of  the  amended  pleas  during  the  present  term.  Moulin 
V.  rnsiirancc  Co..  24  L.  252. 

Cited.— BnoeJiino  v.  Cook,  (!7  L.  467:  .ll  A.  487:  McCall 
Co.  V.  Merritt.  6G  L.  502;  49  A.  4G6;  Stone  Co.  r.  Moonev,  fiO 
L.  323;  38  A.  835;  W.  J.  &  H.  R.  R.  t>.  Am.  Electrical  Works. 
81  A.  989:  82  L.  391:  Ridglev  r.  Walker,  82  A.  861;  82  L. 
341 ;   Harrison  r.  Diekerson.  93  A.  718. 


12.  Demurrers. 

Sec  Demurrers  abolished,  post,  sec.  320. 

Issue  of  law  raised  by  motion  or  in  pleadings,  post,  sec. 

320. 
Preliminary  reference  to  try  ifsne  of  taw,  etc.,  post,  §§ 
35l>-360." 

127.  Special  Dennurers. 

P.  L.  1903,  p.  572;  3  C.  S.  4093;  Rev.,  sec.  139; 
1855,  sec.  23. 

Repealed.— P.  L.  1912.  p.  384,  §  34,  §  294,  poet. 
See  Practice  Act  1912.  p.  389,  rule  26;   S.  C.  R.  40,  post,  § 
330. 
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Bepealkd  Section  Cited  in  Crawford  t'.  Itailroad  Co.,  28  L. 
480;  Reed  i'.  Wilsoo,  41  L.  29;  Melirhof  v.  Itnilroad  Co.,  51  L. 
56;  16  A.  13;  Karnuff  v.  Kelcli,  69  L.  491);  .'iS  A.  163;  Mal- 
berti  r.  Electric  Co.,  69  L.  55;  54  A.  2.51;  Jnrnick  r.  Optical 
Co.,  66  L.  380;  49  A.  681;  Ordinary  v.  Barries,  67  L.  80;  50 
A.  903;  Harper  r.  Commissi  on,  13  h.  1;  Q'i  A.  384;  Sautter 
r.  Insurance  Co.,  73  L.  455;   03  A.  9!>4. 

128.  Joinder  in  Deannrrer. 

P.  L.  1903,  p.  572;  3  C.  S.  4094;  Rev.  of  1893. 

REi'KALiiD  \>\  P.  L.  1913,  p.  384,  §  31,  §  294,  post. 

120.  iBsne  of  Law  First  Detennined. 

If  there  are  several  issues  in  law  and  in  fact,  tlic 
issue  in  law  shall  be  first  detemiined  befcue  tlie 
issue  ill  fact  shall  be  tried.  (P.  L.  1903.  p.  572; 
3C.S.4094;  Rev.,  see.  141;  R.  S.  929,  see.  62;  1799, 
see.  &3.) 

Cited.— Clmmbers  i:  Piiila.  Pickling  Co.,  79  A.  273;  81  L. 
388. 

130.  Notice  of  Argiuii»Dt  of  Demurrer. 

P.  L.  1903,  p.  572;  3  C.  S.  4094;  Rev.,  se.-s.  142, 
143;  R.  S.929,  sec.  at;  1799,  see.  62;  Rev.  of  1874. 

REPE.\LKn  l)y  P.  L.  1913,  p.  384,  §  34,  §  294. 
Eefealed  Skction  Cited  in  Anonymonsi,  19  X.  J.  L.  J.  16; 
Barney  r.  Scottieli  I'nion,  etc.,  Ins.  Co.,  87  A.  117;  84  L.  572. 

131  F<»in  of  Demurrer. 

P.  L.  1903,  p.  572;  li  C.  S.  4094;  see  1882,  p.  124, 
sec.  1;  Rev.  1903. 

Hepealed.— P.  L.  1912,  p.  384,  sec.  34;   po?l.  s-ec.  294. 

Cited.— Trust  Co.  r.  Weidinger,  73  L.  433;  64  A.  179:  Ed- 
wards f.  Nat.  Window  QIbfp  Aps'n,  68  A.  800;  French  r.  Arm- 
strong, 76  A.  366;  80  L.  l.>2;  Blain  r.  Tnist  Co.,  88  A.  379; 
81  E.  38. 
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132.  Amendmeiit  of  Pleadioffs,  Demurrer  to. 

P.  L.  1903,  p.  573;   3  C.  S.  4094;    1882,  p.  124, 
soc.  2. 

Hei'Kalkd.— 1'.  L.  1912,  p.  384,  sec.  34;   post,  sec.  294. 

X.  JUDGMENT  BT  DEFAULT  AND  ASSESSMENT  OF 
DAHAQES. 

Sco  Default. 

Judgment     liv,     in     dower, 

waste,   part'itioii    S.  C.  R.  1*113,  rules  180,  181. 

In  actions  of  ejectment,  writ 
of  inquiry  may  issue S.  C.  It.  1913,  rule  189. 

Assessment  of   damages Post,  sees.  364-368. 

.Statement  nf  account  to  be 
made  out   Post,  sec.  364. 

On  default  judgment Post,  sec.  367. 

Damages,  detoimined  as  of 
trial,  etc Post,  sec.  363. 

To  be  made  and  signed   by 

justice  or  clerk Post,  sec.  364. 

Entries  in  book  of  aceountp, 
bow  proved    Post,  sec,  36.1. 

Bills  and  notes,  bow  proved.  .Post,  sec.  306. 

Writ   of   inquiry   mav    issue 

for    ' ." Post,  sees.  367,  368. 

By  jury  from  general  panel, 
wben  Post,  sec.  367. 

■\Vlien  posica  required Post,  sec.  368. 

In  continuing  causes  of  ac- 
tion   Post,  sec.  371. 

Of  mesne  profits  in  eject- 
ment    S.  C.  R.  1913,  rule  189. 

Writ  of  inquiry  may  issue 
for  S.  0.  R.  1913,  rule  189. 

Summary  judgment  , Post,  sees.  351-355. 

133.  Default  Jndgnient  Entered  in  Term  or  Vacation  b8  of 

Oonrse. 
If  either  party  shall  fail  to  file  any  necessary 
pleading'  within  the  time  limited  or  granted,  the 
adverse  party  may  enter  as  of  course  either  iri  term 
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time  or  vacation  in  the  minutes  such  rule  for  judg- 
ment by  default,  either  interlocutory  or  final,  a.^  ho 
would  have  been  entitled  to  if  sucli  rule  were  ap- 
plied for  in  open  court,  expressing  in  such  rule  the 
true  date  of  the  actual  entry  thereof;  and  such 
rule  when  lawfully  entered  shall  have  the  same 
force  and  effect  as  if  entered  by  order  of  the  court, 
and  if  imlawfullv  entered  shall  be  uttej-lv  void. 
(P.  L.  1903,  p.  573;  3  C.  S.  4094;  Rev.,  sees.  144, 
148;  1851,p.317,  sec.  2;  Supreme  Court  Rule  106, 
November  Term,  1871.) 

Construction-  and  Opehation  in  Oenerai.. — If  judgment 
by  default  for  want  of  a  pleo  be  recorded  and  signed,  it  will 
stand  until  revorpod  or  set  iiside,  and,  altliouph  premature,  will 
preclude  a  plea  im  tlie  action.  If  such  a  judgment  be  vacated 
on  tbe  plaintiff's  motion,  as  improvident,  a  new  judgment  can- 
not lawfully  be  entered  until  tlie  defendant  shall  have  been 
ruled  to  plead,  and  shall  have  made  default.  Hik'V  r.  Aspell  & 
Co.,  62  L.  200;  40  A.  r7f>. 

134.  Orant  of  Further  Time  to  Plead  on  Filing  Affldavits  of 

Uerits. 
■  P.  L.  1903,  p.  573;  3  C.  S.  4095;  Rev.,  sec.  145; 
1851,  p.  317,  sec.  3. 

Repealed  by  P.  L.  1912,  p.  384.  5  34,  §  2!>4.  post. 

Repealed  Section  Cited  in  Rogers  v.  Bnindred,  IG  L.  150; 
Beattv  V.  Ivina,  3  L.  688;  Jersey  City  v.  Chase,  30  L.  §33; 
White  1-.  Hunt,  6  L.  330 ;  Williamson  r.  Snook,  10  T..  65 ;  Or- 
dinary r.  Barcalow,  36  L.  1.):  Lucke  r.  Kicrnan,  68  L.  281;  53 
A.  566. 

135.  Opening  or  Setting  Aside  Default  Judgment:  Temu. 
If  a  judgment  by  default  is  entered  for  want  of 

a  plea,  the  court  or  a  judge  on  fonr  days'  notice, 
upon  proof  that  such  judgment  was  improvidently 
or  fraudulently  entered,  or  that  the  defendant  has 
a  just  and  legal  defense  to  the  action,  may  order 
that  such  judgment  be  set  aside  ov  opened  to  let  the 
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defendaut  in  to  plead;  provided,  if  such  judgment 
shall  have  been  regularly  obtained  and  without 
fraud,  the  order  shall  be  that  the  defendant  be 
permitted  to  plead  on  such  terms  as  may  be  equit- 
able, and  the  lien  acquired  by  such  judgment  and 
the  execution  thereon  shall  remain  as  security  for 
the  satisfaction  of  any  judgment  the  plaintiff  mav 
recover  in  the  action.  (P.  L.  1903,  p.  574;  3  C.  S. 
4095;  Rev.,  see.  147;  1851,  p.  317,  sec.  5;  1853,  p. 
402,  sec.  1.) 

( 'oNSTKLX'TJox  AND  Oi'EiiATios  IN  Geneil\l. — An  affidavit  of 
tiie  defendant  sliowing  tliat  he  had  expected  to  compromise  tlie 
suit  before  tlie  entry  of  the  judgment  is  sufficient.  Crane  i'. 
Condit,  16  L.  349.  So,  when  the  defendant,  after  filing  a  plea 
and  subpoenaing  his  wilnes:-t'S,  was  prevented  from  attending 
the  trial  by  his  confinement  for  contempt  of  anotlier  court. 
Truax  )'.  Roberts,  i  L,  388.  So  when  by  accident  defendant  was 
prevented  from  retaining  an  attornev  to  defend.  Abrams  v. 
Wood,  4  L.  at). 

So  where  the  grantor  of  a  defendant  in  ejectment  {who  in- 
tended to  defend)  was  presented  bv  the  illness  and  death  of  a 
daughter.    Den,  Riker  v.  Ball,  3  L.974. 

A  judgment  by  default  cannot  be  set  aside  because  the  assess- 
ment of  damages  was  wrong.    Creamer  v.  Dikeman,  39  L.  195. 

Xor  on  the  ground  of  Burpriac,  wliere  no  merits  are  shown. 
Hendrickson  (uh.  Herbert,  38  L.  296,  299. 

Fraud  or  Sokprise  as  Ghouxd. — A  judgment  obtained  by 
fraud  or  surprise  will  be  set  aside.  Binesse  v.  Barker,  13  L.  263; 
Alderman  v.  Diament,  6  h.  197,  199,  note. 

.Ti'DGMENT  Against  Two  on  Confession  by  One. — A  judg- 
ment may  be  opened,  where  rendered  against  two  joint  debtors, 
on  the  confession  of  one;  the  other  having  had  no  opportunity 
to  plead  an  insolvent  discliarge.    Mills  v.  Sleght,  5  L.  565. 

Judoment  for  want  ok  Ajtidavit  ov  Merits. — A  judgment 
entered  by  default  in  an  action  on  notes  for  want  of  an  affidavit 
of  merits  may  be  opened,  where  the  evidence  taken  on  such  mo- 
tion, if  uncontradicted  and  unexplained,  establishes  a  good  de- 
fense to  tlie  notes,  though  Act  May  3,  1889,  provides  that  a 
plaintiff  in  an  action  on  contract  shall  he  entitled  to  judgment 
on  his  complaint,  unless  defendant  file  an  affidavit  of  merits 
witliin  ten  davs  from  service  of  the  declaration.  Shawger  v. 
Granard,  64  L.  219;  45  A.  3^9. 
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I'l.K.vDixo  Lost  in  Mails. — Wlure  u  plea  was  prepared  and 
verified  and  duly  mailed  to  tUe  clerk  of  the  supreme  court,  in 
time  for  filing  within  tlie  time  limited  by  law,  and  was  un- 
doubtedly lost  in  the  mails,  and  the  plaintiff  entered  a  judgment 
by  default,  and  it  appearing  that  defendants  liad  a  defunse  wluch 
should  be  passed  on  by  a  jui-y,  the  judgment  will  be  openwl  to 
let  defendants  in  to  |)1oad,  the  lien  of  the  judgment  to  remain 
as  security  for  the  catiaCaetion  of  anv  judgment  the  plaintiff  may 
recover.    Boyd  i-.  Williams.  70  L.  185,  56  A.  135. 

When-  Jvdoment  m.vy  be  Opened. — Judgment  opened  after 
the  lapse  of  a  year,  on  ailidaTit  of  defendant  that  fie  believes  the 
indorsement  of  his  name  on  tlie  note,  upon  which  judgment  was 
entered,  to  be  a  forgery;  tliat  his  information  inducing  such 
belief  was  obtained  since  the  last  term  of  court;  and  that  he 
has  been  refused  an  inspection  of  said  indorsement  bv  plaintiff's 
attorney.  Bell  ads.  Kelly,  1?  L.  2H).  If  founded  on  merits,  a 
motion  to  open  a  judgment  may  be  made  at  any  time  while  tlie 
cause  is  within  tlie  power  and  under  the  control  of  Die  court, 
provided  the  party  embraces  the  first  opportunity  of  presenting 
his  case;  and  provided  the  plaintiff's  riglits  are  not  thereby 
endangered.  Id.  After  execution  issues,  the  court  will  open  a 
judgment  and  let  in  a  real  defense.  Den,  Lee  r.  Evaul,  1  L.  201, 
If  a  trial  has  not  been  lost,  regular  judpnents  by  default  are  set 
aside  in  all  cases,  on  affidavit  of  defense.    Id. 

After  judgment,  execution  and  money  paid  over  to  the  plaintiff 
thereon,  the  court  will  hardly  interfere  to  set  aside  the  judgment. 
Query,  Coutd  the  defendant  ha\e  any  remedy  for  the  return  of 
his  money,  if  the  court  did  not  set  aside  the  judgment  in  such 
case  ?    Id. 

Who  Entitled  to  Remedy. — This  court  will  not  open  a  judg- 
ment at  the  instance  of  a  plaintiff  in  attachment  against  the  same 
defendant.  He  is  not  a  creditor  in  legal  contemplation,  but  may 
or  may  not  turn  out  to  be  such.  None  but  a  judgment  creditor, 
or  one  whose  claim  is  judicially  established  is  entitled  to  the 
aid  of  the  court  in  opening  a  judgment  or  ordering  an  issue  on 
the  fairness  of  it  between  the  parties.  Even  a  judgment  creditor 
must  have  tried  all  other  legal  means  of  obtaining  satisfaction 
of  his  judgment,  and  failing  therein,  before  he  can  ask  of  the 
court  their  aid  in  such  a  proceeding.  Melville  v.  Brown,  16  L. 
363. 

Waiver  of  Objections. — This  court  will  not  set  aside  ii  judg- 
ment rendered  at  a  former  term,  after  solemn  argument  on  a 
legal  objection  which  might  have  been  raised  against  said  judg- 
ment on  the  former  argument,  but  was  omitted  by  counsel.  Fox 
V.  Lambson,  8  L.  368. 
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If  a  defendant  suffers  a  term  to  elapse  after  a  judgment  reg- 
nlarly  obtained  against  him,  the  court  will  not  interfere  sum- 
marily to  set  aside  the  judgment  unless  such  delay  is  very  sat- 
isfiietorily  accounted  for.  Cooper  a/Is.  Galbraith,  24  L.  219; 
Miller  ads.  Alexander,  1  L.  400. 

Ngcebsity  for  AFFfDAViT  OF  DEFENSE. — The  court  requirea 
an  atlidavit  that  there  is  a  real  defense,  detailing  the  circum- 
stances, before  it  will  open  a  regular  judgment  by  default.  Miller 
adi>.  Alexander,  1  L.  400. 

Lien  of  Judoment  Retained. — The  lien  of  the  judgment  is 
retained.  Richards  i.  Canal  Co.,  20  L.  36;  Crane  v.  Condit.  16 
L.  34!1;  Halsey  r.  Van  Wagonen.  16  L.  350. 

136.  DamageB  Assessed  on  Judgment  by  Default. 

If  interlocutory  judgment  in  an  action  on  con- 
tract is  entered  by  default,  where  the  damages  or 
simi  recoverable  are  a  mere  matter  of  calculation 
or  can  readily  be  ascertained,  the  plaintiff  may 
have  his  damages  assessed  by  the  court,  or  if  the 
court  is  not  actually  in  session,  by  a  judge  or  the 
clerk,  unless  a  rule  shall  be  entered  for  a  writ  of 
inquiry  or  an  order  be  made  for  assessment  of 
damages  in  open  court.  (P.  L.  1903,  p.  574;  3  C. 
S.  4096;  Rev.,  sees.  149,  150;  R.  S.  929,  sec.  71; 
1799,  sec.  70;  1851,  p.  317,  sec.  4;  1871,  p.  123.) 

Assessment  of  Damages  by  Ci.erk  of  Court. — ^V'Jtere  judg- 
ment by  default  is  entered  on  a  bail  bond  given  in  an  action  upon 
contract  for  an  uncertain  sum,  not  a  mere  matter  of  calculation 
or  readily  ascertained,  a  writ  of  inquiry  must  be  issued  to  assess 
damages.  An  assessment  by  the  clerk  of  the  court,  for  the  amount 
of  tlie  judge's  order  for  bail,  will  l)e  set  aside.  Simmons  (uls. 
Kelly.  39  L.  438. 

AiTioN  OF  AasuMrsiT.— Only  applies  to  actions  of  assumpsit. 
ren<'oi-k  V.  Haney,  37  L.  179.  The  court  may  assess  tlie  dam- 
ages in  assumpsit,  debt  and  covenant  independently  of  the 
statute.     Id. 

See  sec.  363  to  368,  post. 
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137.  Plaintiff  may  Enter  Rnle  for  Writ  of  Inquiry:  Defend- 

ant mnst  File  Affidavit. 
The  plaintiff  may  enter  a  rule  for  a  writ  of  in- 
quiry in  term  time  or  vacation  as  of  course;  but 
the  defendant  shall  not  enter  such  a  rule  in  cases 
where  the  plaintiff  is  entitled  to  have  his  damages 
assessed  by  the  court  or  a  judge  or  the  clerk,  un- 
less he  shall  enter  such  rule  before  the  expiration 
of  the  time  for  pleading  and  shall  at  the  time  of 
entering  such  i-ule  file  with  the  clerk  an  affidavit 
that  the  amount  claimed  to  be  due  to  the  plaintiff 
in  the  bill  of  particulars  or  some  part  thereof  is 
not  due  from  the  defendant  to  the  plaintiff,  speci- 
fying what  amount,  if  anything,  is  due,  and  that 
the  rule  is  not  intended  for  the  pxu^ose  of  delay, 
but  only  to  have  the  amount  due  to  the  plaintiff 
correctly  ascertained;  which  affidavit  shall  be 
made  by  the  defendant  or  in  his  absence  by  his 
attorney  or  agent;  and  in  case  such  affidavit  shall 
specify  any  sum  to  be  due  to  the  plaintiff,  the 
plaintiff  may  forthwith  enter  final  judgment  there- 
for, which  shall  operate  as  a  waiver  of  the  i-esidue 
of  his  claim  as  set  forth  in  his  biU  of  particulars; 
provided,  the  court  or  a  judge  may  on  application 
by  the  defendant  before  final  judgment  is  entered, 
order  that  the  damages  be  assessed  in  open  court. 
(P.  L.  1903,  p.  574;  3  C.  S.  4096;  Rev.,  sec.  151; 
1858,  p.  106.) 

138.  Notice  of  Writs  of  Inquiry, 

The  same  notice  shall  be  given  of  executing 
writs  of  inquiry  and  of  countermand  as  is  re- 
quired for  the  trial  of  issues  of  fact;  if  the  plaint- 
iff shall  not  execute  the  writ  of  inquiry  according 
to  notice  or  countermand  such  notice  in  due  time, 
the  defendant  shall  be  entitled  to  costs.    (P.  L. 
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1903,  p.  575;    3  C.  S.  4096;   Rev.,  sees.  152,  153; 
li.  S.  929,  sees.  72,  73;  1799,  sees.  71,  72.) 

See  §§  367,  368,  post. 

139.  Final  Judgment :  Entry. 

If  the  damages  are  assessed  by  a  writ  of  inquiry, 
no  rule  for  final  judgment  shall  be  entered,  except 
by  order  of  the  court  or  a  judge  on  notice  to  the 
defendant;  but  if  the  damages  are  assessed  by  the 
court  or  a  judge  or  the  clerk,  a  rule  for  final  judg- 
ment may  be  entered  upon  filing  such  assessment 
as  of  course,  which  judgment  shall  be  signed  and 
take  effect  as  of  the  day  when  such  rule  is  actually 
entered.  (P.  L.  1903,  p.  575;  3  C.  S.  4097;  Rev., 
sec.  154;  Rev.  of  1874.) 


XI.  DISCOVERT  BEFORE  TRIAL. 

See  Discovery  of  documents,  etc.,  post,  see,  361. 
Time  within  which  to  answer  notice,  etc.,  post,  » 


1.  Upon  Interrogatnies. 

140.  Written  Interrogatories  Served  on  Adverse  Party: 
Aoflwers:  Oatb:  Amendmente. 
After  an  action  is  at  issiie  either  pai'ty  may 
serve  on  the  adverse  party,  whether  such  party  be 
a  natural  person  or  body  corporate,  written  inter- 
rogatories upon  any  matter  material  to  the  issue, 
and  written  answers  to  the  same  under  oath  shall 
he  sei"ved  in  ten  days  after  service;  the  answers 
shall  be  strictly  responsive,  and  in  case  of  a  body 
corporate  shall  be  under  the  oath  of  such  of  the 
oflScers,  agents  or  employees  of  the  corporation  as 
have  personal  knowledge  of  the  facts  or  custody 
of  the  books,  records  or  papers  a  discovery  of 
which  is  sought;  the  court  or  a  judge  may  for  the 
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purpose  of  compelling  an  answer  attach  for  eon- 
tempt,  suppress  the  defense  or  stay  or  dismiss  the 
proceedings;  the  answer  shall  be  evidence  in  the 
action  if  offered  by  the  party  proposing  the  in- 
terrogatories, but  not  otherwise;  provided,  the 
court  or  a  jtidge  may  for  good  cause  and  on  notice 
to  the  adverse  party  order  any  of  the  interroga- 
tories to  be  stricken  out  or  amended  or  new  ones  to 
be  added  or  grant  furthei-  time  for  answering  or 
order  or  permit  the  answers  to  be  amended.  (P. 
L.  1903,  p.  575;  3  C.  S.  4097;  Rev.,  sec.  155;  1855, 
see.  5;  1880,  p.  288;  1890,  p.  210.) 

Scope  of  Intkrrogatories. — Tnterrogatorips  should  relate  to 
the  case  of  tlic  party  presenting  them,  and  not  be  used  for  the 
mere  purpose  of  prying  Into  tlie  ease  of  his  adversan'.  Wolters 
r.  Trust  Co..  (5.1  L.130:  4fi  A.  627. 

Interrogatories  profented  to  a  corporate  adversarv  should  not 
ordinarily  extend  beyond  corporate  transactions,  transactions 
which  must  liave  l>een  conducted  by  some  corporate  agent  on  be- 
half of  the  corporation,  and  of  which,  therefore,  the  agent  must 
have  original,  not  simply  derivative,  knowledge.    Id. 

Interrogatories  should  be  directed  to  some  matter  material  to 
the  issue.  They  should  be  of  such  character  that,  with  respon- 
sive answers  thereto,  they  will  constitute  relevant  and  competent  . 
evi<lence  for  the  party  propounding  them.  In fci- rogatories  in- 
tended merely  to  obtain  the  names  of  witnesses  are  impioper. 
They  should  not  Iw  made  to  perfonn  the  function  of  a  demand 
for  particulars.    Watkins  i-.  Cope,  86  A.  545 ;  84  L.  143. 

Effect  of  Faiuhe  to  Axswer. — Where  interrogatories 
served  by  a  party  are  not  answered  within  tiie  time  required  by 
law,  the  party  serving  them  is  not  bound  to  receive  the  answer; 
hut  if  he  receives  the  answer  without  objection  after  the  time 
has  expired  and  pennits  the  case  to  proceed  to  trial,  he  cannot 
afterwards  object  on  that  ground.  A'oorhoes  r.  Jones,  2!)  L.  271. 
If  a  party  fails  to  answer  interrogatories  served  on  him  within 
the  time  required  hy  law,  it  dors  not  prevent  him  from  being  a 
witness  in  his  own  behalf.    Id. 

Effect  of  Answer  a.s  Evidexce. — The  introduction  in  evi- 
dence of  an  answer  to  an  interrogatorv  under  this  section  is  not 
conclusive  on  plaintiff  as  to  the  matters  of  fact  covered  by  such 
answer.  Goodman  v.  Lehigh  Vallev  R.  B.  Co.,  81  A.  848;  83 
Jj.  450. 
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ADMISSIO^f  OF  ONE  OF  Several  Answers. — Action  of  a  trial 
judge  in  permitting  the  answer  to  one  of  several  inteirogatoriee 
to  be  offered  and  read  in  evidence  without  admitting  the  an- 
swers to  tlie  remaining  interrogatories  cannot  be  Baid  to  be  er- 
roneous wlien  there  was  no  showing  nor  offer  to  show,  either  in 
tlie  trial  court  or  in  the  reviewing  court,  that  the  remaining 
answers  were  material  (o  the  issue,  or  that  they  tended  to  ex- 
plain, qualify  or  limit  the  answer  admitted.  Oetofonte  v.  Coke 
Co.,  78  L.  66a;  75  A.  913;  27  L.  R.  A.  (N.  S.)  1058;  Beakley 
V.  Freeholders,  80  A.  457;  81  L.  637. 

Federal  Practice. — This  section  is  inapplicable  to  federal 
courts  sitting  in  New  Jersey.  Smith  v.  Mercantile  Co.,  154  Fed. 
786. 

Where  interrogatories  were  served  on  defendant,  to  be  used 
in  a  federal  court,  defendant  was  not  required  to  wait  until  the 
answers  were  offered  in  evidence,  before  objecting  thereto,  but 
was  entitled  to  raise  the  question  of  their  regularity  by  a  motion 
to  strike.    Smith  v.  Mercantile  Co.,  154  Fed.  786. 

Cited. — -Cunningham  v.  Association,  72  L.  175;  GO  A.  307; 
Campbell  v.  Hough,  73  E,  601;  68  A.  759;  Wallace,  MuUer  & 
Co.  V.  Leber,  69  L.  SI? ;  55  A.  475. 


2.  Admission  or  Execution  of  Papers. 

See  Admission  of  facts,  post,  sec.  278. 

'  141.  Demand  to  Admit  Execation  of  Writings  :  Coets 

P.  L.  1903,  p.  576;  3  C.  S.  4097;   Rev.,  sec.  156; 
1855,  sec.  38. 

Repealed  by  P.  L.  1912,  p.  384,  §  34,  §  294,  post. 
See  Practice  Act  1912,  p.  380,  see.  18;  post,  §  378;  S.  0,  K. 
191.3,  rule  98;  post,  §  362. 

3.  Inspection  ot  Books,  Etc. 

See  Production  of  books,  post,  sec.  361. 

Time  within  which  to  answer  notice  to  produce,  post,  sec. 
362. 

142.  Inspection,  Etc.,  of  Books,  Etc.,  on  Tenns:   Contempt. 

The  court  in  which  an  action  is  pending  or  a 

judge  may  on  four  days'  notice  and  upon  terms 
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order  either  party  to  give  to  the  other  within  a 
specified  time  an  inspection  and  copy  or  permis- 
sion to  take  a  copy  of  any  books,  papers  or  doc- 
uments in  his  possession  or  under  his  control,  con- 
taining evidence  relating  to  the  merits  of  the  ac- 
tion or  the  defense  thereto,  and  if  compliance  with 
the  order  be  refused,  such  books,  papers  or  doc- 
uments shall  not  be  given  in  evidence  in  such  ac- 
tion, and  the  court  may  punish  the  party  so  re- 
fusing as  for  contempt.  (P.  L.  1903,  p.  576;  3  C. 
S.  4098;  Rev.,  sec.  157;  1855,  p.  688,  see.  6.) 

Federal  1'ractice. — Although  the  practice  which  prevails  in 
the  highest  courts  of  the  state  obtains  in  the  federal  courts,  yet, 
where  congress  has  legislated  upon  a  matter  of  practice,  such 
legislation  becomes  the  sole  and  supreme  guide,  to  the  exclusion 
of  the  state  code.  ^Vhere,  therefore,  a  party  moved  for  examina- 
tion of  books  and  papers,  before  trial,  both  under  this  section 
and  section  '.24,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  583),  held, 
that  the  latter  section  alone  controlled  the  praclit'e  as  to  dis- 
covery of  books  and  papers  in  the  federal  courts.  I'uited  States 
V.  Lead  Co.,  75  P.  94. 

XoT  Applicable  in  Kquity. — This  section  docs  not  apply  to 
a  court  of  equity.    lawless  v.  Fleming,  56  E.  815;   40  A.  C38. 

CoNSTBircTiON  AXD  OPEHATiON  IN  GiSNERAL. — Defendant 
pleaded  payments,  alleging  "For  which  he  has  voucliers  road)'  to 
be  produced  and  proved,"  whereupon  complainant,  ignorant  of 
the  existence  of  such  vouchers,  procured  an  order  requiring  de- 
fendant to  produce  "the  receipts,  vouchers  and  other  evidence  in 
writing  of  tlie  payment"  of  the  sums  as  set  forth  in  the  answer. 
Defendant  produced  a  consolidated  receipt,  purjKirting  to  be 
for  four  separate  payments,  covered  by  separate  receipts,  hut  did 
not  produce  a  certain  separate  receipt  that  he  then  liad.  Held, 
that  he  coidd  not  afterwards  use  the  separate  receipt  as  evidence, 
in  view  of  the  provision  of  this  act  that  a  paper  shall  not  be 
given  in  evidence  where  a  party  has  refused  to  comply  with  the 
order  to  produce  it.  Flemming  v.  I^awless,  56  E.  138;  38  A. 
864. 

Cited.— Vai!  r.  Insurance  Co.,  Gr  L.  4?2 ;  51  A.  929;  WoHers 
V.  Tnist  Co.,  65  L.  130;  46  A.  627. 
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143.  Application  for  Impectioa  ot  Books,  Etc.:  Coimter- 
Affldavite:  Examination  of  Witneaufl. 
Every  such  application  shall  be  in  writing  and 
shall  state  the  grounds  upon  which  it  is  made,  ver- 
ified by  the  oath  of  the  party  or  his  attorney  or 
agent;  the  affidavit  of  the  adverse  party  or  his  at- 
torney or  agent  may  be  read  in  opposition  to  such 
application  Avithout  notice  of  the  taking  of  such 
affidavit  or  either  pai-tj-  or  anj'  other  witness  maj' 
on  such  application  be  examined  in  relation  there- 
to. (P.  L.  1903,  p.  576;  3  C.  S.  4098;  Rev.,  sec.  158; 
1855,  p.  688,  sec.  7.) 

COXSTHIXTIOS    AND    0PKItATlO\    IN    Gk^EIUL. — At    COllllllOn 

Ifiw,  and  independent  of  recent  statutes,  courts  of  law  liad  tlie 
power  to  order  inB|>eetion  of  papers  whicli,  by  tlie  pleadings  or 
l)v  being  used  in  evidence,  came  within  the  control  of  tlie  court. 
Hilyard  r.  Hai-rison,  37  h.  170.  See  Bell  ails.  Kelly,  11  h.  27(t. 
But  the  court,  in  exorcising  this  control  over  papers,  will  merely 
grwnt  inspection  and  examination  by  the  party  and  his  witnesses, 
either  in  open  court  or  before  an  officer  of  the  court,  or  in  the 
presence  of  the  party  producing  them,  or  his  attorney,  and  will 
not  take  them  from  the  latter  and  deliver  them  info  tlie  posses- 
sion of  the  other  side.    Id. 

HiiyuisiTEs  OK  Api'Lication'. — Ou  an  application  for  an  order 
granting  pcrniission  to  take  a  copy  of  books,  papers  or  documents 
in  possession  of  tlie  opposite  party,  the  petition  sliould  state 
that  the  biK)k,  jwpcr  or  document,  of  whicli  discovery  is  fought, 
contain)'  evidence  relating  to  the  merits  of  the  action  or  pro- 
ceeding, or  of  tlie  defense,  and  should  also  state  some  facts  or 
eircun  I  stances  from  which  the  court  can  jndge  of  the  materiality 
of  the  evidenc-e  and  the  proprictv  of  ordering  a  discovery.  Con- 
dit  r.  Woofl,  2.-.  L.  31ft;  Anonymous,  :i  L.  .513. 

IhiiHT  TO  Costs. — Costa  will  he  allowetl  the  applicant,  pro- 
vided he  had,  liefoie  making  tuch  application,  requested  copies  of 
the  documents  and  was  refused.  Condit  r.  Wood,  25  L.  319; 
.\nonvmons,  3  L.  513. 
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4.  Esimiiution  of  Adverse  Party  belore  TriaL 

144.  Party  to  Aotltm  Examioed  a*  Witneu  by  Adverse 
Par^:  Notice:  Snt^KBna. 

Any  party  to  an  action  may  be  examined  as  a 
witness  at  the  instance  of  the  adverse  party  or  of 
any  one  of  several  adverse  parties  after  issue 
joined  and  before  trial.  Such  examination  may  be 
before  any  master  in  Chancery,  Supreme  Court 
commissioner  or  examiner  without  any  order  en- 
tered for  the  purpose,  on  two  days'  notice  to  the 
party  to  be  examined.  And  the  officers  of  any 
corporation  may  be  examined  as  aforesaid  in  anj- 
action  to  which  such  corporation  shall  be  a  party. 

The  service  of  a  subpo^a,  with  the  fees  pre- 
scribed by  law,  shall  be  sufficient  summons  and 
notice  to  the  party  named  therein  to  attend  before 
the  officer  therein  named,  and  such  examination 
may  be  enforced  in  the  same  manner  as  an.^wer  ttt 
interrogatories. 

Subpoenas  for  the  purpose  aforesaid  may  be 
issued  in  the  same  manner  and  with  like  effect  as 
if  issued  for  the  procuring  of  the  attendance  of 
witnesses  at  trial.  (P.  L.  1903,  p.  577;  3  C.  S.  4098, 
as  amended  by  P.  L.  1914,  p.  151;  Rev.,  sees.  159, 
161, 164;  1869',  p.  1229,  sees.  1,  3,  6.) 

E.VAUi.VATiON  OF  Offkehm  UK  CORPORATION. — Wiierc  a  cor- 
jioration  is  «  party  to  the  record,  neither  the  president,  secretary, 
the  individual  directors  nor  stockholderB  are  parties  to  the  action, 
and  cannot  l>e  examined  after  issue  joined  and  before  the  trial 
of  said  netion,  under  section  159  of  the  practice  act.  Apperi'on 
r.  [nsuranco  Co.,  38  I,.  ^72:   Bank  r.  DodRc.  4'^  I..  ■.Vi->. 

CiTFJ).— Cttnipbeil  V.  Hongh,  7.1  E.  tiftl ;  fifi  A.  7.'i!>. 

146.  Attendance  of  Beaident  and  Non-Resident  Witneesea. 
Ko  party  who  shall  reside  in  this  state  shall  be 
compelled  to  attend  and  testify  in  any  other  county 
than  that  where  he  resides,  but  any  party  residing 
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out  of  this  state  may  be  compelled  to  attend  and 
testify  in  any  county  named  in  the  order  or  in  the 
state  or  country  where  he  reside;  a  non-resident 
party  may  be  served  out  of  this  state  with  personal 
notice  to  attend  such  examination.  (P.  L.  1903, 
p.  577;  3  C.  S.  4091;  Rev.,  sec.  160;  1869,  p.  1229, 
sec.  2.) 

146.  Testimony  taken  at  EzaminatioD  Reduced  to  Writing, 

Etc. :  Oompelling  Party  to  Answer. 
The  examination  and  cross-examination  shall  be 
reduced  to  writing  and  shall  be  signed  by  the  party 
so  examined  and  certified  by  the  court,  judge  or 
oflftcer,  and  filed  with  the  clerk  of  the  county  where 
the  cause  is  to  be  tried,  and  said  examination  may 
be  used  by  either  party  at  the  trial;  where  the 
examination  is  made  before  the  court  or  a  judge, 
such  court  or  judge  may  authorize  the  same  to  be 
reduced  to  writing  by  the  clerk  of  any  circuit  court 
or  by  any  attorney  or  counsellor;  any  question 
may  be  objected  to  and  the  answer  taken  subject 
to  the  objection;  if  the  party  refuse  to  answer,  the 
court  or  a  judge  shall  compel  the  party  to  answer, 
if  the  party  examining  is  legally  entitled  to  have 
an  answer;  the  examination  thus  taken  shall  not 
be  conclusive,  but  mav  be  rebutted  at  the  trial. 
(P.  L.  1903,  p.  577;  3  C.  S.  4099;  Rev.,  sees.  162, 
163;  1869,  p.  1229,  sees.  4,  5.) 

Cited.— {'ampbell  v.  Hougli,  73  E.  601;   68  A.  758. 

147.  Fees  of  Party  Examined  and  Examiner. 

The  party  examined  shall  receive  the  same  fee 
as  if  subpoenaed  and  attending  as  a  witness  on 
the  trial  of  an  action,  and  the  commissioner  or 
examiner  taking  the  testimony  shall  receive  the 
same  fees  for  his  services  as  ai-e  allowed  by  law 
to  a  master  in  chancery  for  taking  testimony  in  a 
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cause.    (P.  L.  1903,  p.  578;  3  C.  S.  4099;  Rev.,  sec. 
165;  1869,  p.  1229,  sec.  7.) 

148.  Fees  Paid  by  Party  Examining  and  Twied  as  Costs, 
Eto. 

The  party  examining  shall  in  the  first  instanoe 
pay  the  witness  fees  and  all  the  costs  and  expenses 
of  the  examination,  unless  the  court  or  a  judge 
otherwise  order,  and  shall  tax  therefor  in  his  bill 
of  costs  only  such  sum  as  the  court  or  a  judge  shall 
eertifv  to  be  reasonable  and  proper.  (P.  ]j.  1903, 
p.  578;  3  C.  S.  4099;  Rev.,  sec.  166;  1869,  p.  1229, 
sec.  8.) 

Xn.  TBIAL. 

Seeopeuingca.se  bv  defendant. — 1'.  A.  1012,  p.  30T,  nile  fiO; 
S.  C.  R.  lilia,  mle  109,  §  369. 

Submitting  questions  to  jury. — V.  A.  191'?,  p.  39*,  nile  70; 
R.  C.  R.  1913.  rule  110,  §  370. 

Bv  the  court.— r.  A.  1912,  p.  3!)fi.  nile  74 :  S.  C.  I!.  1913,  rule 
113,  §  391. 

Order  of  eaUing  on.— S.  C.  R.  1913.  rule  102.  §  315. 

Reference  to  referee  for  trial.— S.  C.  R.  1913,  rule  101,  §  37+. 

If  not  brouglit  on,  dismiesal  or  judgment  for  opposite  partv. 
— S.  C.  11.  1913,  rule  103,  §  375. 

If  not  moved,  judgment  of  non-^uit  mav  be  ordfred. — S.  C  R 
1913,  rule  103,  §  376. 

Clerk  to  make  list  of  causes  noticed. — S.  ('.  R,  1913,  rule  Hi'>, 
S377. 

Time  given  counsel  on  jurv  triaU.— S.  C.  R.  1913,  rules  lOG, 
157,  §  378. 

Xew  trial  as  to  part.- P.  A.  1912.  )>.  397.  rule  72:  S.  C.  R. 
1913,  rules  131,  147,  §§  380.  382. 

Sew  trial  as  to  damages.- 1'.  A.  1912.  p.  397.  mle  73;  S.  C. 
K.  1913,  rules  132,  147,  §§  381,  382. 

Reserving  question  of  law.— P.  A.  1913,  p.  380.  sec.  19,  g  279. 

Submitting  to  jurv  alternative  propositions. — P.  A.  1912,  p. 
;180,  Bee.  19,  §  279. 

Separate  trial  mav  be  ordered. — P.  \.  1912,  p.  379,  set'.  12, 
§  272;  S.  C.  R.  1913,  rule  108,  g  306. 
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1.  When  Action  to  be  Tried:  Notice  of  Trial. 

149.  Notice  of  Trial  for  First  Day  of  Term,  Etc:  Action 
Nonprossed  for  Failure  to  Notice. 
The  plaintiff  shall  notice  his  action  for  trial  at 
the  fii-st  day  of  every  term  after  issue  joined;  pro- 
vided, if  issue  be  joined  less  than  twenty  days  be- 
fore the  next  succeeding  term,  the  notice  shall  be 
given  for  one  of  the  first  twenty  days  of  the  term; 
either  party  may  notice  an  action  for  trial  at  a  day 
in  the  term  wherein  issue  is  joined;  if  the  plaintiff 
fail  to  give  the  required  notice  of  trial  or  to  move 
the  action  according  to  notice  of  trial  given  by 
either  partv,  the  court  or  a  judge  may  order  that 
he  be  nonprossed.  (P.  L.  1903,  p.  578;  3C.S.4099: 
Rev.,  sees.  167,  168,  169;  R.  S.  929,  sec.  65;  1799. 
see.  64;  1865,  p.  232,  sec.  2;  1885,  p.  22.) 

Appliks  to  ItEPLEViN, — Tills  Hection  applies  (o  action  of  ro- 
plevia.  Allies  v.  Broderiek,  18  L.  297,  distinguished;  Stein  r. 
Ooodenough,  7.S  L.  812;  61  A.  t)61. 

Waiver  ov  Objkctiox, — Advantage  must  be  taken  of  an  ad- 
versary's first  failure.    Bacon  v.  Den,  Sheplierd.  8  L.  84. 

UioiiT  TO  XoN-SriT.— A  non-Rnit  against  the  plaintiff,  di- 
rected at  circuit,  for  failure  to  bring  on  liis  case  for  trial,  piir- 
Huant  to  his  own  notit-p,  was  proper,  altliough  tlic  plaintiff  had 
not  filed  liis  replication.  Stein  v.  ttoodenough,  73  L.  812;  ti+ 
A.  961. 

Nkce-ssity  ok  XoTicic. — Tiie  plaintiff  wlio  fails  to  bring  his 
cause  to  trial  at  any  circ'uit  court  after  it  is  at  issue  is  liable  to 
a  judgment  against  him,  as  in  case  of  a  non-Buit;  but,  unless 
Hie  motion  for  sucli  judgment  is  made  at  the  term  next  after 
the  first  failure,  tliero  must  be  two  days'  notice  of  the  intention 
to  make  it.  Sliaw  adg.  Railroad  Co.,  32  L.  2!)3 :  see  Jjawrence  v. 
Hale,  33  L.  43. 

Effect  of  Cojlmi-s.siom  to  takk  Dkpositions. — A  commis- 
sion to  take  depositions  is  not  a  suspension  of  a  cause,  so  as  to 
prevent  a  notice  of  trial  tlieroof,  before  the  return  of  the  com- 
mission, or  without  leave  of  the  court.    Stokes  r.  Garr.  17  L.  451. 
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150.  Notice  of  Trial  by  Defendant:  Notice  in  Case  of  Set- 
off, Etc. 

The  defendant  may  give  to  the  plaintiff  the  saniC 
iiotioe  of  trial  as  the  plaintiff  is  required  to  give  to 
the  defendant;  if  the  defendant  has  filed  a  set-off 
or  notiee  of  recoupment,  he  may  move  the  action 
and  proceed  to  trial  according  to  notice  given  hv 
either  pai-tv.  (P.  L.  1903,  p.  578;  3  C\  S.  41(Mt; 
Rev.,  sec.  170;  R.  S.  929,  sec.  69;  1799,  sec.  68.) 

Trial  by  I'ltoviso. — IndtT  Hev.  Maicli  37,  18i4.  stt.  17U, 
siiiwrsedcd  by  tliis  act,  it  was  lifld  tliat,  wliorc  defendant  files  « 
set-off,  lie  may  have  a  trial  by  proviso,  in  tlie  event  of  the  plaint- 
iff's laches,  Rstell  fuh.  Franklin,  39  L.  3C4;  see  Anonymons, 
l*ct.  ('.  C,  1  Fed.  (.'as.  No.  168.  The  plaintiff  may  move  to  change 
the  venue  after  the  defendant  has  obtained  a  rule  for  a  trial  by 
proviso.    Tku,  I^ce  r.  Kvaul,  1  L.  283. 

161.  Service  of  Notice  of  Trial:  Time:  Short  Notice. 

Notice  of  trial  shall  be  given  to  the  attorney  of 
the  defendant  or  to  the  defendant  if  he  appear  in 
j)erson,  or  to  the  sheriff  or  keeper  of  the  jail  if  the 
defendant  is  in  custody,  at  least  fifteen  days  before 
such  intended  trial;  the  sheriff  or  jailer  shall  de- 
liver without  delay  the  said  notice  to  the  defend- 
ant therein  named,  and  in  default  thereof,  he  shall 
be  liable  to  the  defendant  for  all  damages  oc- 
casioned thereby;  short  notice  of  trial,  when  di- 
rected by  the  court,  shall  be  given  five  davs  before 
the  trial.  (P.  L.  1903,  p.  578;  3  C.  S.  4100;  Rev., 
sees.  171,  174;  R.  S.  929;  sees.  66,  68;  1799,  sees. 
65,  67.) 

SrFFiciESCV  OK  XoTiOE.— After  a  lapse  of  several  years,  no- 
tice of  trial  was  given  by  the  plaintiff's  connael  in  the  name  of 
the  attomev  on  record  to  the  attorney  for  the  defendant;  the 
latter  having  become,  and  then  being  clerk  of  the  county.  After 
objection  made  at  the  trial,  held,  no  cause  for  a  new  trial,  it  not 
appearing  that  the  defendant  bad  Iwen  misled  or  suTprised  by 
such  notice.  Martins  v.  .Tohnaton,  91  L.  9.'{ll ;  see  Anonvmons. 
Ifi  L.  3fl6. 
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Sekvice  of  Notice, — Proof  of  Ber\ic«  of  notice  of  trial  may 
iw  matle  either  at  tlie  circuit  or  at  bar.  Boqiia  v.  Ware,  6  L.  151 ; 
see  McCourry  v.  Siiydam,  10  L.  245.  Service  on  the  plaintiff  in 
replevin  and  at  the  office  of  Iiis  attorney,  who  was  beyond  the 
was,  held  good.    Harwood  ff<f-«.  Smethurst,  30  L.  230. 

162.  Time  for  Ooantermand  of  Notice  of  Trial:    Oo>te  on 

Failnre  to  Ootmtemiaiid. 
Every  countermand  of  notice  of  trial  shall  be 
given  at  least  seven  days  before  such  intended 
trial,  and  on  failure  thereof,  costs  shall  be  awarded 
in  like  manner  as  if  notice  had  not  been  counter- 
manded. (P.  L.  1903,  p.  579;  3  C.  S.  4100;  Rev., 
sec.  173;  R.  S.  929,  sec.  67;  1799,  sec.  66.) 

163.  Notice  of  Trial  Filed  with  Clerk:  Arrangement  of  List: 

Endorsement  on  Notice,  Date  of  Tinging  Summons: 
no  Endorsement,  lasted  According  to  Date  of  Filing. 
All  notices  of  trial  given  for  the  first  day  of  the 
term  shall  be  filed  with  the  clerk  at  least  teu  days 
before  the  opening  day  of  the  term,  who  shall 
furnish  the  court  on  the  first  day  of  every  term 
with  a  list  of  the  actions  to  be  tried;  it  shall  be  the 
duty  of  attorneys,  before  filing  said  notices  of  trial 
iu  cases  or  actions  which  were  instituted  before 
the  fourth  day  of  July,  one  thousand  nine  hundred 
and  twelve,  to  endorse  on  said  notices  of  trial  the 
return  day  of  the  summons  issued  in  the  action  and 
in  all  actions  which  were  instituted  on  and  after 
the  said  fourth  day  of  July,  one  thousand  nine 
hundred  and  twelve,  or  which  may  hereafter  be 
instituted,  to  endoi-se  thereon  the  date  of  the  issu- 
ing of  the  summons  in  said  action;  and  the  clerk 
of  the  court  shall  list  and  arrange  said  cases  or 
actions  on  said  list  according  to  the  priority  of  the 
dates  ^hown  by  said  endorsement;  provided,  how- 
(^ver,  that  whenever  notices  of  trial  shall  be  filed 
with  the  clerk  without  said  endorsement  the  clerk 
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shall  list  and  arrange  same,  after  listing  the  cases 
and  actions  noticed  with  said  endorsement  accord- 
ing to  the  date  of  filing  notice  of  trial  thereof  with 
him.  (P.  L.  1903,  p.  579,  as  amended  by  P.  L.  1908, 
p.  145;  3  C.  S.  4100,  as  amended  by  P.  L.  1913,  p. 
642;  Rev.,  see.  175;  R.  S.  929,  sec.  70;  1799,  see. 
69.) 

In  General. — Tliie  regulation  is  for  the  convenience  o(  the 
clerk  alone.    Kennedy  v.  Kennedy,  16  L.  51. 


2.  Proo««cUiigB  at  the  Trial. 

See  cross- references  under  XII. 

See  P.  A.  1913,  p.  381,  sees.  82,  25 ;  poet,  rules  74,  75.  p.  398 ; 
S.  C.  R.  1913,  rules  113, 114,  post,  §§  283,  285,  391,  392. 

154.  Trial  of  Iwne  by  Ooort. 

P.  L.  1903,  p.  579;  3  C.  S.  4100;  Rev.,  sec.  176; 
1855,  sec.  80. 

EEPEALEDby  1*.  L.  1912,  p.  384,  §  34,  §  394,  post. 

RepBALKD  Section  Cited  in  Bridge  Co.  v.  Geisse,  38  L.  39. 
580;  Elizabeth  v.  Hill,  39  L.  555;  Blackford  v.  Onslight  Co.. 
43  L.  440 ;  Railwav  Co.  v.  Kelly,  57  L.  675 ;  33  A.  323 ;  Tereon 
r.  Herring,  63  L.  599;  44  A.  753;  Mills  v.  Mott,  59  L.  15;  34 
A.  947;  Brewster  v.  Banta,  (16  L.  367;  4!)  A.  718;  Webster  v. 
Frtwholders,  86  L.  256 ;  90  A.  1110. 

106.  Bafermce  of  Acconnta :  Beport  of  Referee :  Ezcaptioiu 
to  Beport:  Be0erva:tioii  of  Trial  by  Jury. 
All  actions  in  which  matters  of  account  are  in 
controversy  may  by  rule  be  referred  to  some  com- 
petent person  or  persons,  to  state  and  report  an 
account  between  the  parties  and  the  amount  that 
may  be  due  from  either  party  to  the  other,  which 
report  signed  by  the  referee  or  a  majority  of  the 
referees,  when  confirmed  by  the  court,  shall  be  final 
and  conclusive  between  the  parties  and  judgment 
mav  be  entered  thereon  and  execution  issued  in 
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the  maimer  pvdvided  by  law ;  but  either  party  nia>- 
at  the  time  of  ordcriiig  such  reference  enter  in  the 
minutes  his  reservation  of  a  right  to  trial  by  jury, 
and  at  the  same  terai  in  which  the  report  is  filed 
may  demand  a  trial  by  jury,  in  which  case  the  ac- 
tion shall  he  tried  by  jury,  the  costs  of  the  refer- 
ence to  abide  the  result;  on  such  trial  the  report 
of  the  referee  or  referees  shall  be  prima  facie  evi- 
dence of  all  the  facts  therein  found  and  reported; 
the  party  demanding  a  trial  by  jury  shall  file  his 
exceptions  to  the  report  in  twenty  days  after  no- 
tice that  the  same  is  filed,  and  no  other  exceptions 
shall  be  considered  cm  the  trial;  if  no  such  resei"va- 
tion  has  been  entered  or  if  the  party  fails  so  to  de- 
mand a  trial  by  jury  or  to  file  exceptions,  the  re- 
port may  be  eonfinned  on  motion  of  either  partv 
on  ten  days'  notice.  (P.  L.  1903,  p.  579;  3  C.  S. 
4101;  Rev.,  sees.  177, 178, 181;  1855,  sec.  81;  Rev. 
of  1874;  Supreme  Court  Rule  46.) 

CONSTRl'CTIOX  A!il)  Ol'KliATiON  IX  (iKNKHAL. — WllCrC  tllClt'  IS 

a  statiitor)'  provision  for  rt'ference  to  one  referee,  tlie  action  cun- 
not  be  referred  to  three  referees,  bv  consent  of  the  parties.  Pauli- 
son  ads.  Halney,  ;17  L.  20.-> ;  Id.,  38  L.  488.  The  language  of  (bis 
section  is  coiuprelienpive,  giving  power  to  refer  "all  aetions  in 
which  matters  of  account  are  in  controversy."  (Jospill  v.  Hervey. 
.^4  L,  (35,  It  is  the  character  of  the  plaintiff's  claim,  and  not  tiie 
issue  made  upon  it,  that  is  to  detemiino  whether  the  cAfe  is  within 
the  act.  If  the  finding  of  such  issue  in  favor  of  tlie  plaintilf 
will  involve  tlie  neeespity  of  settling  matters  of  account,  a  n'f- 
erence  is  proper.    Id. 

Suits  Siib.iect  to  Kkkkiiekce. — A  suit  to  recover  of  a  bank 
moneys  paid  by  it  on  a  forged  indorsement  of  bills,  chi-eks,  etc.. 
where  the  only  question  is  as  to  the  forged  indorsements,  cannot 
be  referred  under  this  seetion.  Raw  Co.  v.  Kank,  58  L.  CIS; 
34  A.  1. 

To  hold  that  the  seetion  authorized  such  a  reference  would 
make  it  violative  of  ('<'nst,,  art.  1,  sec.  7.    Id. 

An  action  for  breach  of  warranty,  in  which  unliquidated  dam- 
ages are  sought  to  be  recovered,  is  not  a  cause  in  which  mattei-s 
of  account  arc  in  controversy,  and  cannot  be  referred  by  tlit- 
court  ex  mero  motu.    Tunison  r.  Snover,  5(i  L.  41 ;  28  A.  310. 
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Xo  Right  to  Uekkr  Issue  of  Foiigkhy. — Where  the  soli-  (jties- 
tion  is  with  respect  to  certain  forgeries,  tliere  cannot  l)e  a  coiii- 
puifiorf  reference  ordered  by  tlie  court  by  virtue  of  the  statute 
autborizing  eucli  references  when  tlic  controversy  relates  to  ac- 
counts. Such  an  issue  is  not  witliin  the  terms  of  the  act  giving 
to  them  their  legal  signification.  Nor  could  tiie  legislature  au- 
thorize such  ft  course,  as  it  would  impair  the  right  of  trial  by 
jury.    Bank  v.  Saw  Co.,  34  A.  1. 

MfCHANtc's  LiKN  SiiT  I'noPEiti.Y  HKFEttuED. — A  suJt  to  en- 
force a  mechanic's  lien  daiiii  mav  be  referred.  Ceilint;  Co.  r. 
Kieraan,  73  L.  763;  fi5  A.  +44;  Taylor  r.  Thornton.  81  L.  7; 
79  A.  330. 

Reference  of  Distinct  Actions. — Where  a  rel'erenei'  iw  in- 
tended to  !«  made  of  distinct  actions  which  are  pending,  there 
must  1)6  separate  mles  of  reference,  and  sopninte  reports;  or 
they  must  be  first  united,  and  then  i-cferred:  or  in  one  of  thcui 
a  rule  of  reference  inust  bo  entere<l.  with  a  suhniission  of  all 
matters  in  dispute  lietween  the  parties.   Craig  r.  Craig,  9  L.  1!)8. 

WiTiiDB.4WAL  OF  <'AuaE  AFTER  Refkiiexck. — A  court  of  cfjuity, 
after  reference,  dissent,  report,  exceptions,  and  demand  for  trial 
by  jury,  can  withdraw  the  cause  from  the  law  court  for  deter- 
mination in  a  court  of  ei|uity.  provided  that  t!ie  issues  arising  out 
of  the  exceptions  are  so  nuuienius  and  ao  ditstinct  and  the  evi- 
dence to  sustain  them  so  variant,  technical  and  voluminous,  that 
a.  jury  is  incompetent  intelligently  to  ileal  with  ihein  and  come 
to  a  just  conclusion.    Cranford  i'.  Watters,  (il  E.  S8t;   18  A.  31(i. 

Effect  or  De-itii  of  one  of  Several  Plaintiffs. — The 
death  of  one  of  se*eral  plaintiffs  iu  a  cause  i-eferred  by  rule  of 
court  to  referees,  is  not  a  revocation  of  the  authority  of  the 
referees.  A  suggestion  of  such  death  may  Ih?  entered  upon'  the 
record.    Freeborn  r.  I>enman,  8  L.  llt>. 

Variance  Between  Ullk  and  t'orv  I'hk-se.vted  to-Hef- 
EBEK8. — A  variance  between  the  original  rule  of  reference  and 
the  copy  presented  to  the  referees,  the  former  submitting  "all 
matters  in  difference  in  the  said  cau^e,"  and  tlie  latter  submitting 
"all  matter  in  difference  between  the  parties  in  said  cause"'  will 
not  vitiate  the  report,  if  it  appear  that  the  referees  really  went 
into  an  examination  only  of  the  matters  in  difference  in  the 
cause.    Wescott  v.  Somers,  9  L.  9ft. 

DmciiARGE  OF  ItuLE. — A  Hile  of  reference  once  entered  can- 
not be  discharged  on  motion  of  one  party,  without  due  notice 
to  the  other.  Seamans  r.  I'haro,  4  L,  123.  The  refusal  of  one 
of  the  referees  to  act,  duly  substantiated,  would  bo  good  ground 
to  discharge  the  rule.    Id. 
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Natcre  of  Award. — Where  a  supreme  court  issue  is  referred 
by  consent  at  the  circuit,  witli  no  statement  in  the  rule  of  ref- 
erence that  the  award  is  to  have  the  effect  of  an  arbitration,  the 
award  is  treated  as  a  verdict.  Macliine  Co.  v.  Sinclair,  76  L.  99 ; 
68  A.  890. 

Application  to  set  aside  Awaiid. — Either  party  may  apply 
to  tliis  court  to  Bet  aside  the  award  and  grant  a  new  trial  with- 
out firpt  applying  to  the  judge  or  justice  of  the  court  which 
ordered  the  reference.  Machine  Co.  r.  Sinclair,  76  L.  99;  68 
A.  890. 

Si'FKiciENCY  OF  EXCEPTIONS  TO  RspoitT. — A  refcrec  reported 
generally  that  he  found  for  the  plaintiff  and  against  the  defendant 
on  all  the  issues.  The  statement  of  account  in  his  report  was 
a  mere  copy  of  the  plaintiff's  hill  of  particulars,  which  was  a 
claim  for  a  (lingte  specified  sum  as  tlie  contract  price  of  certain 
work.  To  tliis  report  the  defendant  excepted,  because  it  was  con- 
trary to  law  and  to  the  evidence.  The  plaintiff  brought  on  the 
trial  liefore  a  jury  and  rested  after  offering  the  referee's  re- 
port in  evidence.  The  trial  jxidge  refu&ed  to  allow  defendant 
to  produce  witnesses,  upon  the  ground  that  no  matter  of  fact 
was  raifeil  by  the  exceptions  which  could  be  laid  before  the  jury. 
Held  that,  while  the  exception  was  very  general,  it  was  a  sufficient 
exception  to  a  report  in  the  general  terms  need  in  this  cape. 
Ceiling  Co.  v.  Kieman,  73  L.  763;  65  A.  444. 

Weight  of  Repobt. — The  report  of  a  referee  is  entitled  (o 
the  same  weight  as  the  verdict  of  a  jury  upon  the  facts  in  the 
case.  Id.  Where  a  reference  is  orderetl  by  the  court,  with  tlic 
consent  of  the  parties,  the  report  of  the  referee  will  be  controlled 
a-t  the  verdict  of  a  jury  would  be,  and  set  aside  if  unsupported 
bv  the  evidence.  Lining  Co.  ads.  I'otts,  36  L.  301;  Beattie  r. 
liavid,  40  L.  102. 

Where  a  reference  is  made  by  consent  of  the  parties,  tlie  order 
or  reference  being  general  in  form,  the  report  must  be  treated 
as  tlie  verdict  of  a  jury.    Association  v.  Hall,  47  L.  152. 

\'ArATioN  OF  Report. — If  the  report  of  a  referee  is  unsup- 
jKirtcd  by  the  evidence  before  him,  or  it  the  referee  must  have 
contravened  pome  nile  of  law  in  reaching  his  conchiaion,  the 
report  should  be  set  aside;  but  if  it  is  not  against  the  evidence 
in  the  cause,  and  no  rule  of  law  has  been  violated,  it  should  stand. , 
Fitch  r.  Archibald,  29  L.  160. 

Effect  of  Report  on  New  Trial. — On  reference  of  a  caupc 
involving  accounts  the  referee  reported  a  sum  due  the  defendant. 
After  exceptions  to  the  report,  a  trial  was  had,  at  which  the 
re]»ort  was  put  in  evidence,  and  on  the  strength  of  it  the  de- 
fendant recovered  a  ju<Igment.     On  enor,  tliis  judgment  nas 
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reversed,  for  reasons  not  relating  to  tlie  l^al  effect  of  the  report 
as  evidence.  Held,  that  pn  a  new  trial  the  report  was  etill 
entitled  to  its  statutory  force  as  prima  facie  evidence.  Boody  v. 
Pratt,  68  L.  295 ;  53  A.  470. 

Bepoet  Concebning  Title  to  Land. — A  report  of  referees 
will  act  be  set  aside  because  the  referees  report  the  title  to  land 
to  be  in  the  lessors  of  the  plaintiflf,  instead  of  iu  the  defendant; 
nor  because  the  referees  report  that  the  lessors  of  the  plaintiff 
are  tenants  iu  common  of  the  whole  premises,  although  tlie 
declaration  contains  no  joint  demise  of  the  whole,  but  three  sep- 
arate demises  for  entire  parcels  of  land.  Den  v.  Brands,  15  L, 
465. 

I'boceedings  on  Exceptions  to  Report. — After  a  reference 
and  esceptions  to  the  report  of  the  referee,  the  issues  to  be  tried 
by  tlie  jury  are  those  raised  by  the  pleadings.  The  report  of  the 
referee  is  only  evidence,  and  the  exceptions  merely  restrict  the 
testimony  to  be  offered  against  the  report.    Id.,  38  L.  488. 

Where  the  case  is  regularly  noticed  for  trial  at  the  succfcding 
circuit,  but  not  moved,  and  he  does  not  show  sufficient  reason 
for  not  proceeding  with  the  trial  before  the  circuit,  the  true 
practice  is  to  dismiss  the  exceptions,  vacate  the  rule  for  a  venire, 
confirm  the  report  and  enter  a  judgment  de  novo  the  same  as 
when  a  rule  to  show  cau.sc  has  been  dismissed  in  an  ordinary  cape. 
Dean  v.  Susade,  37  L.  50. 

Exceptions  cannot  be  taken  to  tlio  decision  of  the  court  on 
motion  to  confirm  the  report.  The  only  remedy  for  erroneous 
dccisione  of  the  referee  is  by  motion  to  set  aside  the  report  and 
grant  a  new  trial.  Dean  v.  Susade,  37  L.  50 ;  Runvon  t.  Hodges, 
46  L.  339 ;  Claj-ton  v.  Levy,  49  1j.  577 ;  0  A.  755";  Railway  Co. 
V.  Kelly,  57  L.  676;   33  A.  aSi3. 

Right  to  Costs.— Where  no  damages  are  found  by  referees 
nor  costs  mentioned,  no  costs  are  allowed.  Anderson  r.  Exton, 
4  L.  173. 

Review  of  PH0CKEDixG8.~When  a  case  is  taken  to  the  cir- 
cuit, nnd  a  reference  there  ordered,  tho  proper  place  to  enter  a 
dissent  is  in  the  circuit  minutes.  After  that  the  facts  of  the 
reference  and  the  dissent,  together  with  the  findings  of  the 
referee,  should  be  embodied  in  the  postea,  and  it,  together  with 
the  original  report,  returned  to  the  supreme  court.  Halsey  r. 
Paulison,  36  L.  406,  A  confirmation  can  be  moved  for  at  bar, 
subject  to  a  demand  for  a  trial  by  jury  at  the  same  term  in 
which  the  report  is  filed;  or  such  motion  can  be  made  before  the 
circuit  justice  if  no  demand  for  a  trial  by  jury  has  been  made. 
Id.  The  demand  for  a  trial  by  jury  must  be  actually  made  of 
tlie  court,  and  not  by  a  mere  entry  in  the  minutes.    Id.    The  ro- 


D,g,,z.d  by  Google 


186  S"kW    JuBfiKY    rHACTlCi;    AcT. 

port  of  tlie  referee  if  not  to  Iw  treated  as  filed  until  the  postea 
is  also  filetl.    Id, 

Report  of  Referbe,  Scopk  and  Contents. — The  report  of  a 
re/eree  to  whom  a  cause  has  betn  referi'ed  and  the  depoeitiona 
and  evidence  taken  l)efore  tucli  referee  form  no  part  of  the 
record  upon  which  error  can  l>e  assigned,  unless  a.  bill  of  excep- 
tions Ije  apked  for  and  sealed.  Del.,  etc..  It.  R.  Co.  v.  Joseph 
English  Co.,  82  h.  113;   81  A.  436. 

Waiver. — AVhcre  a  cause  is  referred  under  this  section  and  a 
party  desires  to  reserve  his  light  to  trial  by  jury,  a  dissent  filed 
after  the  reference  has  been  suggested  but  a  day  in  advance  of 
tlie  formal  order  of  referenc;',  is  not  premature.  Adams  r.  Bd. 
of  Education,  83  L.  489;   83  A.  868. 

Form  of  Rule,  Report  and  Judgmknt. — Forms  of  rule,  re- 
port and  judgment.    Craig  v.  Craig,  9  L.  198. 

Right  to  restrain  action  at  law,  see  Crane  v.  Ely,  37  R.  .'>64. 

166.  Reference  of  Accounts  by  Supreme  Oonrt  Jnstice: 
Pofttea.:  Conflrmation:  Eeservation  of  Trial  by  Jmy. 
Any  justice  of  the  supreme  court  holding  the 
circuit  may  refer  any  action  in  which  matters  of 
account  are  in  controversy  pending  in  the  supreme 
court,  and  coming  on  for  trial  at  the  circuit,  and 
may  confirm  the  report  of  the  referee  or  referees, 
and  order  judgment  to  he  entered  thereon,  subject 
however  to  all  the  provisions  of  the  preceding  sec- 
tion; and  the  postea  shall  be  framed  accordingly; 
but  no  such  confirmation  and  order  shall  be  made 
^\here  either  party  shall  have  eutei-ed  in  the  circuit 
minutes  a  reservation  pursuant  to  the  preceding 
section.  (P.  L.  1903,  p.  580;  3  C.  S.  4102;  Rev., 
sec.  179;  1862,  p.  58,  sec.  1.) 

I\  (.iKN'KtiAi..— Vpon  a  motion  for  judgment  on  a  jmstea 
wliicli  show?  an  issue  sent  for  trial  to  tlie  circuit,  a  reference 
tlii'reof  by  the  circnlt  judge  in  a  manner  which  gives  to  the  re- 
poT't  the  force  of  a  verdict  of  a  jury,  pursuant  to  rule  84,  a  re-. 
port  of  the  referee  in  favor  of  the  plaintiff,  and  its'  confirmation 
by  the  circuit  justice  on  noti«t,  lield,  such  (Nmfirmation  must  Iw 
pivsumed  to  have  been  made  cm  notice  of  the  filing  of  the  re- 
port-, pursuant  to  this  section,  and  that  the  entry  of  judgment 
on   the  postea  could  not  iic  opposed  on   the  ground  that  the 
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referee  erred  in  tliu  lojfal  principles  Rdopted  bv  liim  in  making 
lip  liis  finding.    Clavton  r.  I^vv,  49  L.  ST?;  9  A.  755. 
('[TED.— Machine  Co.  r.  Siitciair.  7(i  L.  !»9;  C8  A.  890. 

167.  Allowance  to  ReferM. 

The  coui-t  or  justice  i-eft'rrmg  au  action  shall  by 
rule  make  just  allfAvance  to  the  referee  for  his 
services  to  be  paid  in  the  maimer  and  by  the  party 
in  said  rule  directed.  (P.  L.  1903,  p.  580;  3  C.  S. 
4103;  Rev.,  sec.  180;  1862,  p.  58,  see.  2.) 

158.  Taking  Papers  in  Evidence  hy  Jury:    Jurors  M  Wit- 


Papers  read  iu  evidence,  thoufrh  not  under  seal, 
nia\'  be  carried  from  the  bar  by  the  jury;  jurors 
who  know  anything  relative  to  the  pttint  in  issue 
shall  dnriufi;  the  trial  disclose  the  same  in  open 
onn-t,  if  called  as  witnesses.  (P.  L.  1903,  p.  580; 
3  C.  S.  4103;  Rev.,  sees.  182, 183;  R.  S.  929,  sees.  36, 
37;  An  act  relative  to  jurors  and  verdicts,  passed 
1797,  sees.  19,  20;  Rev.  1820,  310;  Pat.  259.) 

Oprration'  .vsd  Effect,  ix  (lEXEnAi.. — It  is  error  for  the 
court  to  refnpo  to  allow  tlie  jnrv  to  take  witli  them  from  the  bar  ■ 
the  oxIiiliJts  read  in  evidence  at  llie  trial.    Stnte  r.  Havmond,  53 
I.,.  260;  21  A.  328.    See  Wright  r.  Ifogers,  ;i  L.  547. 

EVEDKXCK  OK  Juitoiis. — A  jiivor  is  not  allowed  to  give  evidence 
to  liis  fellow-jurors  without  lieiiip  pworn.  ,\nder«m  i'.  Barnes, 
]  L.  'iOa.    See  Den  r.  MK'allister,  7  T,.  4G. 

riTE]>.— State  r.  MacQiiei'n.  6i)  L.  r.'>-* ;  r>5  A.  lOOfi ;  I^mg 
])<Kk  Co.  r.  State  Bd.  of  Asspmns.  8IJ  I,.  .W->:   92  A.  t3i). 

169.  General  Verdict  not  Oomp^ed,  but  may  be  BeoeiTed. 
No  jury  shall  in  any  case  be  compelled  to  give 
a  general  verdict,  so  that  they  find  a  special  ver- 
dict and  show  the  truth  of  the  fact  and  require 
the  aid  of  the  court;  but  if  of  their  own  will  they 
ffive  a  general  verdict,  the  same  shall  be  received. 
(P.  L.  1903,  p.  580;   3  C.  S.  4103;   Rev.,  sec.  184; 
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It.  a.  929,  see.  35;   An  act  relative  to  jurors  and 
verdicts,  sec.  38;  see  se<;.  158,  ante.) 

PowKE  TO  Kecomiiend  SPECIAL  A'ehdict. — Tlic  coMft  may 
retommend  tlie  jury  to  find  a  special  verdict  against  tlie  consent 
of  either  or  botti  tlie  parties.  Watkins  v.  I'infanl,  1  L.  378. 
See  Springer  v.  Heeves,  i  L.  207, 

ItiGiiT  TO  Amend  Yerbict. — Wlioio  llie  jury,  by  tlioir  verdiet, 
say  "we  find  the  full  amount  of  the  plaintiffs  claini,"  and  it 
appears  that  tiiere  was  one  Hmount  claimed  in  the  bill  of  par- 
ticutars  and  another  on  the  trial  before  the  jury,  the  verdict 
is  not  informally  expressed,  but  is  ambiguous  and  uncertain,  and 
cannot  be  anii-nded  bv  the  oonrt.  Gerhab  v.  White,  40  L.  243. 
Sec  Stewart  r.  Fitch^  31  L.  17;  Hailroad  Co.  v.  Tofley,  38  L. 
525. 

Admissibiletv  of  Junoiis'  Ti-:.st[jiony. — Tlie  testimony  of 
jui-ors  is  admissible  to  prove  that,  by  mere  inadvertence,  their 
foreman  misstated  in  open  court  tlio  verdict  upon  which  they 
had  agr(.>ed,  and  if  the  mistake  be  indubitably  established  it 
will  !m-  (firreetcd.     IVters  v.  Fo^nrty,  .-,5  L.  38(i;    ■>«  A.  8'>.-i. 

160.  Delivery  of  Verdict. 

It  shall  not  be  necessary  to  call  the  plaintiff 
when  the  jury  retiirns  to  the  bar  to  deliver  their 
verdict;  the  i)laintiff  shall  have  no  right  to  submit 
.  to  a  nons\iit  after  the  jury  have  gone  from  the  bar- 
to  consider  of  their  verdict;  and  the  court  may 
direct  that  the  verdict  be  taken  by  the  clerk  in  open 
court  in  the  absence  of  the  judge  and  may  order 
that  the  court  remain  open  for  that  purpose.  (P. 
L.  1903,  p.  580;  3  C,  S.  4103;  Rev.,  sees.  185,  288; 
Rev.  of  1874;  Supreme  Coui-t  Rule  81.) 

TiiOHT  TO  Suffer  Nox-Slt,t. — The  mle  that  a  plaintiff  lias  a 
light  to  suffer  a  non-suit,  on  bis  own  motion,  at  any  time  before 
the  jury  have  retired  to  eontider  of  tbeir  verdict  is  applicable 
in  the  district  courts.  Greenfield  i:  Cary,  70  L.  613;  57  A. 
■3fl9. 

A  plaintiff  has  a  right  to  suffer  a  non-suit,  on  his  own  mo- 
tion, at  any  time  before  the  jury  have  retired  to  consider  of 
their  verdict.  Banman  v.  AVhitelev,  57  I*.  487;  31  A.  389; 
Oeoi^e  J.  Wolf  Co.  v.  Fulton  Realty  Co..  83  L.  344;  81  A. 
1041. 


Dig,, z.d  by  Google 


Trul.  129 

Effect  of  Xon-Suit  After  Subuisrion. — Reversible  error 
is  apparent  in  any  judgment  record  where  an  entry  would  indi- 
cate that  tlie  plaintiff  below  had  suffered  a  voluntary  non-suit 
after  the  case  was  given  to  (he  jury  and  the  jury  had  retired. 
But,  if  tiiat  be  the  only  error  complained  of,  and  the  course  of 
the  trial,  as  shown  by  the  evidence  and  nilinR  sent  up  with  the 
bill  of  exceptions,  should  further  indicate  that  the  entry  is  un- 
true, an  amendment  in  tliL*  lower  court  might  be  permitted. 
Mumma  v.  Railroad  Co.,  73  I..  653;  65  A.  208. 

RiOHT  TO  Xon-Sdit  AfTKii  DiHECTiON  OF  Vbrdict. — Plaint- 
iff is  not  entitled,  as  a  matter  of  right,  to  the  granting  of  a 
motion  for  a  voluntary  non-suit  after  the  court,  at  defendant's 
instance,  has  instructed  the  jury  to  render  a  verdict  for  defend- 
ant.    Dobkin  V.  Dittmers,  7ri  L.  235;  69  A.  1013. 

Rioirr  TO  \0N-SniT  Bfcause  of  Pi.AiSTiKF's  Absexcf.. — 
L'nder  this  section  the  court  cannot  enter  a  non-suit  because  the 
plaintiff  did  not  appear  when  the  jury  returned  into  court  and 
delivered  their  verdict.  O'Brien  v.  Crowley,  85  L.  383;  88  A. 
1061 ;   Rollins  v.  Atlantic  City  R.  R.,  in  L.  664;  58  A.  314. 

C'OMMoy  L.VW  MoRTFiKD. — ^The  strict  rule  of  the  common  law 
is  modified  by  the  provision  which  permit*  the  court  to  order 
thf  clerk  to  take  a  A-erdict,  unless  such  order  is  dissented  from 
by  counsel.    Davis  v.  Delaware  Twp.,  41  L,  57, 

161.  Yerdiet   on  DecUntion  Containing   Oood    and   Bad 

Ooonts. 
If  there  are  in  a  declaration  several  counts, 
some  of  whieh  are  faulty  or  bad  and  others  not, 
and  entire  damages  are  given,  the  verdict  shall  be 
good;  but  the  defendant  may  apply  to  the  court 
to  instruct  the  jurv  to  disregard  such  faultv  or 
bad  counts.  (P.  L.  1903,  p.  581;  3O.S.4103;  Rev., 
sec.  ISfi;  K.  S.  929,  sec.  38.  An  act  relative  to  ,iurors 
and  verdicts,  sec.  21;   see  note,  sec.  158,  ante.) 

CoNSTitucTioN  AND  Opehation  IN  Gekf-ilvu — Where  the 
declaration  exhibited  three  counts,  one  of  which  will  support  the 
verdict,  a  judgment  entered  thereon  is  good.  Hansen  v.  De 
Vita,  76  L.  96;   68  A.  1062. 

Where,  in  a  single  count  of  a  declaration,  there  be  joined  to- 
gether several  causes  of  actii-n,  or  several  grounds  of  sjiecial 
damages,  some  of  which  arc  sustainable,  but  olheri  not,  if  there 
be  a  verdict  for  the  plaintiff,  with  entire  damage?,  the  verdict 
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and  consequent  judgment  thereon  will  be  sustained  by  the  pre- 
sumption that  (he  trial  judge  directed  the  jury  not  to  find  dam- 
ages upon  the  defective  all<^ations.  Kamuff  v.  Kelch,  69  L. 
499;   55  A.  163. 

Under  this  section,  where  6ome  of  the  counts  in  the  declara- 
tion are  bad  and  others  are  good,  a  verdict  for  entire  damages 
is  good.  The  remedy  of  the  defendant  in  such  case  is  to  apply 
to  the  judge  nt  the  trial  to  disregard  sucli  of  the  counts  as  are 
faulty  or  bad.    Railroad  Co.  v.  Salmon,  39  L.  301. 

Misjoinder  of  Causes  of  Action. — A  verdict  is  bad  where 
the  counts  amount  to  a  misjainder.  Potis  v.  Clarke,  20  L.  536, 
Where,  in  one  suit,  there  an  &everal  distinct  causes  of  action,  it 
is  proper  to  direct  the  jury  to  find  the  issues  separately,  and  to 
assess  the  damages  for  each  matter  separately.  Ward  i>.  Ward, 
22  L.  699. 

Cited.— Spencer  i-.  Haine.i,  73  L.  325;  63  A.  1009;  Stout  v. 
Stevenson,  4  L.  17S,  182;  Harrison  v.  Newkirk,  20  L.  176; 
Browning  v.  Skillman,  24  L.  351;  Stewart  v.  Fitch,  31  L.  17; 
Kamuff  V.  Kelch,  71  L.  558;   60  A.  364. 

103.  Writ  of  Inquiry  in  Detinne. 

If  in  an  action  for  tlie  recovery  of  goods  unlaw- 
fully detained,  formerly  styled  detinue,  the  ver- 
dict shall  omit  price  or  value,  the  court  may  at  any 
time  award  a  writ  of  inijuiry  to  ascertain  the  same; 
and  if  in  any  such  action  on  an  issue  coneemiiig 
several  things  in  one  count,  no  verdict  be  found 
for  part  of  them,  it  shall  not  be  error;  but  the 
plaintiff  shall  be  barred  of  his  title  to  the  things 
omitted.  (P.  L.  1903,  p.  581;  3  C.  S.  4104;  Rev., 
sees.  187, 188;  R.  S.  929,  sees.  39,  40;  Act  relative 
to  jurors  and  verdicts,  sees.  22,  23;  see  see.  158, 
ante.) 

163.  Motion  for  New  Trial  to  Precede  Motion  In  Arrest  <rf 
Judgment. 

The  party  against  whom  a  verdict  has  passed 
may  first  move  tor  a  new  trial;  and  if  it  be  denied, 
may  then  move  in  arrest  of  judgment;  but  he  shall 
not  be  permitted  to  move  for  a  new  trial  after  he 
has  moved  in  arrest  of  judgment  and  failed;  a  new 
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trial  may  be  granted  after  the  expiration  of  the 
term  in  which  the  verdict  is  rendered,  or  the  postea 
filed.  (P.  L.  ]903,  p.  581;  3  C.  S.  4104;  Rev.,  sec. 
189;  R.S.929,sec.2r>;  ]799,sec.24;  1855,  p.  71.) 

Time  fob  Application  foe  New  Trial. — The  time  within 
which  an  application  for  a  new  trial  may  be  made  to  a  court  of 
law  is  coextensive  with  that  within  which  such  an  application 
may  be  made  to  a  court  of  equity.  Wolcott  v.  JackEon,  58  E. 
387;  28  A.  1045. 

Equity  Jdrisdiction. — A  court  of  equity  will  decline  to 
exercise  ite  jurisdiction  in  respect  to  new  trials  when  the  relief 
sought  may  be  obtained  by  an  application  to  the  court  of  law. 
Hayes  v.  Phonograph  Co.,  66  E.  5;  55  A.  84. 

Areest  of  Judgment. — Judgment  will  be  arrested  where  the 
defendant  has  a  verdict  on  a  notice  of  set-off  improperly  pleaded 
against  the  plaintiff's  demand.  Potts  v.  Barlow  and  Marsh,  18 
N.  J.  L.  J.  246. 

Cited.— Spencer  v.  Haines,  73  L.  325;  62  A.  1009;  Defiance 
Fruit  Co.  V.  Fox,  76  L.  482 ;  70  A.  460. 

164.  OoiuoUdation  of  Actions:  Appoirtioimient  of  OostB, 
Ete. 
If  several  actions  between  the  same  parties  in 
which  the  same  or  similar  matters  of  controversy 
are  involved,  or  if  cross-actions  between  the  same 
parties  with  respect  to  the  same  transaction,  which 
are  triable  in  the  same  manner  arid  may  be  con- 
veniently tried  together,  are  pending  in  the  same 
court,  the  court  or  a  judge  may,  on  application  of 
either  party  or  on  its  or  his  own  motion,  order  that 
such  actions  be  consolidated  for  the  purpose  of 
trial ;  and  in  case  of  the  consolidation  of  cross-ac- 
tions, the  coiui;  or  a  judge  shall  make  such  order 
for  the  trial  and  for  the  apportionment  of  the  costs 
as  shall  be  just  and  equitable.  (P.  L.  1903,  p.  581; 
3  C.  S.  4104;  Rev.,  sec.  289;  Rev.  of  1874.) 

Im  Gbnerai.. — The  court  will  not  consolidate  two  actions 
brought  against  the  same  person,  by  the  same  plaintiffs,  upon 
proniisBOF}-  notes  drawn  at  different  dates  and  payable  at  differ- 
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ent  times,  where  it  does  not  appear  that  the  defense  is  the  same 
in  each.    Worley  a<ls.  Glentworth,  10  L.  241. 

Two  several  writs  of  scire  facias  to  revive  two  several  executions 
l>y  the  same  plaintiff  against  the  same  defendant  cannot  be  con- 
solidated. Mickle  v.  Brewer,  8  L.  85;  Form  of  rule,  Den  v. 
Kimble,  9  L.  335,  338. 

Cited.— Morehouse  v.  Kissam,  58  E,  361;  43  A.  891. 

165.  Special  Verdicts. 

Every  special  verdict  and  demurrer  to  evidence 
shall  be  entered  on  the  minutes  or  embodied  in  the 
postea,  after  which  either  party  may  move  the 
court  to  assign  a  dav  for  argument.  (P.  L.  1903,  p. 
581;  3  C.  S.  4104;  Rev.,  sec.  190;  R.  S.  929,  sec.  94; 
1799,  sec.  90.) 

166.  Preliminary  Hearing:  aa  to  Frand  in  Contract  to  Deter- 

mine Whteher  Defendant  shall  be  Held  to  Ball 
If  a  defendant  in  an  action  on  contract  has  been 
held  to  bail  upon  the  ground  of  fraud  in  the  incep- 
tion of  the  contract,  it  shall  be  lawful  on  the  trial 
of  the  action  to  inquire  into  the  fact  of  said  fraud; 
and  if  the  judge  on  the  trial  shall  determine  from 
the  evidence  and  certify  upon  the  record  that  there 
was  no  such  fraud,  then  the  defendant's  bail  shall 
be  discharged  or  he  shall  be  released  from  custodj' 
and  no  capias  ad  satisfaciendum  shall  issue  against 
him.  (P.  L.  1903,  p.  581;  3  C.  S.  4104;  1877,  p. 
112.) 

Determin.^tion  of  Issue  of  Fraud. — An  issue  of  fraud  is 
for  tlie  dotemiination  of  the  judge,  and  the  burden  is  on  the 
defendant  of  proving  the  absence  of  fraud.  Austrian  v.  Laul)- 
heim,  78  L.  178;  73  A.  226. 
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See  P.  A.  1012,  sees.  14,  15,  16,  20,  21,  23,  rules  57,  58,  59,  GO, 
76;  S.  C.  R.  1913,  rules  80,  81,  82,  83.  116,  post,  §§  274-276, 
280-282,  351-354,  393. 

Mav  be  entered  on  the  several  issues  in  case  of  joinder. — S.  C. 
B.  1913,  rule  23,  |  309a. 

Summarv  entered  only  on  order  of  court  or  a  justice. — S.  C. 
R.  1913,  nile  84,  §  355. 

Four  days'  notice  required.— S.  C.  R.  1913,  rule  81,  §  355. 

Ex  parte  aitidavits  may  be  used  to  show  plea  sham  or  frivolous. 
— S.  C.  R.  1913,  rule  84,  §  355. 

Opposite  party  entitled  to,  if  trial  or  ailment  not  moved. — 
S.  C.  R.  1913,  rule  102,  §  375. 

Of  non-suit  shall  be  entered,  when.— S.  C.  R.  1913,  rule  103, 
§376. 

Entered  immediately  upon  filing  postea  after  relicta  or  ver- 
dict.—P.  A.  1912,  p.  398,  rule  76;  S.  C.  R.  1!)13,  rule  116,  § 
393. 

Rule  to  show  cause  in  arrest  of. — S.  C.  R.  1913,  rule  125,  8 
387. 

Entered  nunc  pro  tunc  where  rule  to  show  cause  is  discharged. 
— S.  0.  R.  1913,  rule  128,  §  390. 

Certified  hy  writ  of  certiorari  may  be  vacated. — R.  C.  R.  1913, 
rule  170. 

By  default  in  dower,  waste  and  partition. — S.  C.  R.  1913,  rules 
180,  181. 

Bv  default  in  ejectment,  writ  of  inquin'. — S.  C.  R.  1913,  rule 
189." 

To  contain  nominal  costs  only,  when.— S.  C.  R.  1913,  rule  201. 

For  or  against  several  parties. — P.  A.  1912,  p.  381,  sec.  20,  § 
280. 

Against  one  joint  contractor— P.  A.  1912,  p.  381,  sec.  20, 
§  280. 

One  execution  on  several  judgments. — P.  A.  1912,  p.  381,  sec. 
20,  §  280. 

Form  of.— P.  A.  1912,  p.  381,  sec.  21,  g  281. 

Without  p!eadings.~P.  A.  1912,  p.  381 ;  sec  23,  g  283. 

Not  reversed  unless  substantial  right  affected. — P.  A.  1912, 
p.  382,  ECO.  27,  S  287. 

Summary  judgments. — P.  A.  1912,  p.  382.  sees.  15,  16,  rules 
57-60;   S.  C.  R.  1913,  rules  80-84,  §g  275,  376.  351-354. 

Forms. — See  index  Forms,  Judgments. 
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167.  Iiupection  of  Judgment  and  Process  not  Necessary: 

Judgment  Roll  need  not  be  Made  Up. 
The  inspection  of  judgment  and  process  shall 
not  be  neeessarv,  and  no  judgment  roll  shall  be 
made  up  in  anv' action.  (P.  L.  1903,  p.  582;  3  C. 
S.  4105;  Rev./ sees.  191,  192;  R.  S.  929,  sees.  78, 
79;  1799,  sees.  77,  78.) 

168.  Book  of  Abstract  of  Judgment:  Contents. 

When  in  any  civil  action  a  rule  for  final  judg- 
ment for  a  sum  of  money  only  shall  be  entered  in 
the  minutes,  the  clerk  shall,  unless  otherwise  di- 
rected by  one  of  the  parties,  enter  in  a  well-bound 
book  an  abstract  of  such  judgment,  containing: 

I.  The  title  of  the  court,  the  names  at  length  of 
all  the  pai-ties  to  such  judgment,  designating  par- 
ticularly against  whom  it  is  rendered,  and  the  firm 
name  of  all  copartnerships,  if  such  appear  in  the 
pleadings; 

II.  The  style  of  the  action  and  the  amount  of 
debt,  damages  and  co.sts  recovered,  which  shall  be 
entered  in  figures  and  words  at  length; 

III.  The  date  of  the  actual  entry  of  such  judg- 
ment. (P.  L.  1903,  p.  582;  3  C.  S.  4105;  see  Rev., 
sec.  192;  1876,  p.  95,  sec.  1;  Rev.  of  1903.) 

Entry  of  Judgment. — Judgment  cannot  be  entered  until 
after  the  poatea  is  filed.    Dansen  ads.  Johnson,  13  L.  265. 

A  judgment  by  cognovit,  after  process  has  been  served,  may 
be  entered  in  vacation,  without  a  judge's  or  commisBioner'B  order, 
and  without  affidavits.    Stewart  v.  Walters,  38  Iv.  274. 

The  judgments  of  the  courts  of  New  Jersey  must  always  be 
entered  in  the  current  money  of  the  state.  Warder  v.  Whitall, 
1  L.  84. 

What  constitutes  a  sufBcient  entry  of  a  judgment  by  the  com- 
mon pleas.    Den,  Pearson  v.  Hopkins,  2  L.  195,  203, 

The  entry  of  the  judgment  being  substantially  correct  is  not 
vitiated  because  unnecessarily  preceded  by  copies  of  the  rules 
from  the  minutes.    Griggs  v.  Drake,  21  L.  169. 
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After  a  judgmeDt  has  been  actually  signed,  no  addition  can 
be  made  to  it  by  the  insertion  of  the  costs  or  the  filling  up  of 
the  in  toto  attingunt  clause,  nor  can  the  costs  be  rightly  put 
in  the  execution,  unless  they  actually  formed  a  part  of  the  judg- 
ment.    Den  V.  Morse,  12  L.  331 ;   Camman  v.  Traphagen,  1  E. 

230.  Such  irregularity  is  to  be  corrected  when  directly  ques- 
tioned, and  not  collaterally.    Oamrnan  v.  Traphagen,  1  E.  230, 

231.  The  exact  time  of  entry  may  be  proved,  as  matter  dehora 
the  record,  by  competent  evidence.  Hunt  v.  Swayze,  55  L.  33 ; 
25  A.  850. 

All  the  precedents,  in  debt,  assumpsit,  etc.,  include  the  costs 
with  the  sum  recovered,  and  form  one  entire  judgment.  Hay  v. 
Imley,  3  L.  832,  836. 

The  court  will  not  give  judgment  on  the  postea  after  a  trial, 
when  it  appears  that,  in  truth  and  fact,  no  pleas  have  ever  been 
filed  in  the  cause,  unless  it  is  with  the  consent  of  the  party 
against  whom  the  verdict  may  be.    Caldwell  v.  Estell,  20  L.  326. 

Nunc  pro  tunc  Entry  op  Jodgment. — A  final  judgment 
cannot  properly  be  entered  nunc  pro  tunc,  without  the  special  or- 
der of  the  court.    Kailway  Co.  v.  Ackerson,  33  L.  33. 

If  judgment  be  continued  by  curia  advieare  vult,  and  be  not 
given  until  the  term  succeeding  that  at  which  the  verdict  was 
rendered,  the  judgment  must  be  entered  and  signed  as  of  such 
succeeding  term,  Thorpe  v.  Corwin,  20  L.  311;  see  Jones  v. 
Oliver,  8  L.  86. 

Where  a  rule  to  show  cause  has  been  obtained  by  a  defendant 
who  died  before  an  argument  of  the  rule  could  be  had,  judgment, 
if  in  favor  of  the  plaintiff,  may  be  entered  nunc  pro  tunc,  as  of  the 
term  of  return  of  the  postea.  Den  v.  Tomlin,  18  L.  14 ;  Corlies 
V.  Little,  14  L.  373,  382. 

When  a  delay  in  giving  judgment,  caused  by  the  court,  affects 
the  rights  of  the  parties,  the  court,  when  necessary  to  justice, 
will  order  the  judgment  to  be  entered  nunc  pro  tunc,  as  of  the 
term  when  the  matter  was  submitted  to  them.  Hess  v.  Cole, 
23  L.  116;  Tenerck  ads.  Plagg,  29  L.  25,  35;  see  Euckman  v. 
Decker,  27  E.  244. 

Pinal  and  Interlocctory  Judgments  Distinguished. — 
Distinction  between  judgments  final  and  interlocutory.  State  ti. 
Wood,  23  L.  561.. 

Judgment  Nisi. — What  is  called  a  judgment  nisi  is  nothing 
more  than  a  rule  to  show  cause  why  judgment  should  not  be 
rendered.    Young  i:  MePherson,  3  L.895,  897. 

Federal  1'ractice. — The  clerk  of  the  United  States  circuit 
court  of  New  Jersey  is  entitled  to  collect  from  plaintiff,  in  an 
action  at  law  fees  for  recording  the  proceedings  and  judgments 
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therein  in  favor  of  plaintiff,  as  Rev.  St.  U.  S.,  see.  914  (Comp. 
St.  I'.  S.  1901,  p.  084)  provides  that  the  pleadings  and  forms 
and  modes  of  proc-codinss  in  civil  causes,  other  than  equity  and 
admiralty  in  the  circuit  and  district  courts  of  the  United  States, 
pjiall  conform  as  nearly  as  may  be  to  the  forms  and  modes  of  pro- 
cedure in  like  causes  in  the  states  where  such  courts  are  held. 
Morrison  v.  Bernards  Tp.,  35  F.  400. 

Cited,— Ix^wie  v.  Lewis,  fi6  L.  251;  49  A.  453;  Stein  v.  Good- 
enough,  69  L.  6:J5 ;  SUA.  701. 

169.  Tnuucript  of  Keoord  of  Judgment  aa  Evidence:   Cut- 

cellation  of  Becord. 
Said  entry  shall  constitute  the  record  of  the 
judgment,  and  a  transcript  thereof,  duly  certified 
by  the  clerk  of  the  court,  shall  be  plenary  evidence 
of  such  judgment;  upon  payment  or  satisfaction 
of  a  judgment  so  entered,  the  record  thereof  may 
be  cancelled  in  the  manner  provided  by  law.  (P. 
L.  1903,  p.  582;  3  C.  S.  4105;  Rev.  of  1903.) 

EviDB.vcE  OF  Ji'DGMKN'T. — While  the  verdict  or  rule  for  judg- 
ment entered  in  the  minutes  of  the  common  pleas,  until  the 
judgment  record  is  made  up,  can  only  be  evidence  of  the  judg- 
ment when  offered  as  such  in  a  suit  in  the  same  court  where  it 
is  entered,  it  may,  by  consent  of  the  parties,  he  lawfully  admitted 
in  evidence  in  another  court.  When  offered  in  such  other  court, 
failure  to  object  is  equivalent  to  consent.  Such  objection,  if  not 
made  at  the  trial,  will,  on  review,  be  regarded  as  waived.  Rosen- 
berg V.  Stover,  tir  h.  506;   51  A.  931. 

170.  Record  of  JudgmentB  in  Fnll:    KetnoTal  of  Beowd: 

Oanoellfttion  in  the  Different  Records. 
In  all  actions  where  the  judgment  is  not  for  a 
sum  of  money  only,  and  whenever  in  any  other  ac- 
tion any  party  thereto  shall  direct  the  judgment 
to  be  recorded  in  full,  or  whenever  any  writ  ot 
other  proceeding  shall  require  the  removal  of  the 
record  of  any  judgment  to  any  other  court,  the 
clerk  shall  record  the  judgment  and  the  proceed- 
ings in  the  actio)!  in  full  by  entering  the  warrants 
of  attorney,  process  and  return,  pleadings,  pro- 
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ceedings  and  judgment,  so  as  to  make  a  complete 
record  thereof,  in  separate  books  to  be  kept  for 
that  piii-pose,  which  entry  shall  constitute  the 
record,  and  in  each  case,  it"  the  short  entry  above 
provided  for  has  been  made,  the  clerk  shall  enter 
on  the  margin  thereof  the  date  and  place  where  the 
same  judgment  is  recorded  m  full;  and  in  case  of 
a  satisfaction  and  cancellation  of  said  judgment  on 
one  of  said  record,  the  clerk  shall  also  enter  at  the 
foot  of  the  other  of  said  records  a  statement  of  the 
fact  of  the  cancellation  and  satisfaction  of  the 
other  record  with  the  date  thereof;  the  cancella- 
tion and  satisfaction  of  said  judgment  on  one  of 
such  records  shall  be  a  cancellation  and  satisfac- 
tion of  the  other.  fP.  L.  1903,  p.  582;  3  C.  S.  4106; 
see  Rev.,  sec.  192;  1872.  p.  95,  sec.  2;  Rev.ofl903.) 

Cited— Stein  i-.  Goodenough,  69  L.  635 ;  56  A.  701 ;  Tnin- 
ilson  V.  Armour  &  Co.,  75  L.  liS;  70  A.  314;  19  L.  R.  A. 
(N.  8.)  923. 

171.  Jadgmente  Sign«d  by  Judge  tx  Clerk. 

The  record  of  judgments  shall  be  signed  by  a 
judge  {or  the  clerk)  of  the  court  as  of  the  day  on 
which  such  judgments  were  entered,  and  judg- 
ments signed  by  a  judge  in  office,  though  not  in 
office  at  the  time  of  enterln;?  such  judgments,  shall 
be  as  good  and  effectual  in  law,  as  if  such  judg- 
ments had  been  sipied  by  a  judge  who  was  in  office 
at  the  time  of  rendering  and  recording  the  same. 
(P.  L.  1903,  p.  583;  3  C.  S.  4106,  as  amended  by  P. 
L.  1912,  p.  470;  Rev.,  sec.  193;  1847,  p.  56.) 

172.  Index  to  Judgments:  Feei. 

The  clerk  shall  make  a  complete  alphabetical  in- 
dex to  the  books  in  which  the  record  of  judgments 
is  made,  and  for  entering  a  judgment  in  full  he 
shall  be  allowed  one  dollar,  and  for  making  the 
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short  record  fifty  ceuts.  (P.  L.  1903,  p.  583;  3  C. 
S.  4106;  Rev.  1903.) 

173.  Minutes  as  Evidence. 

In  any  action  which  has  been  finally  determined, 
until  the  clerk  shall  enter  the  record  of  the  judg- 
ment, the  verdict  or  rule  for  judgment  entered  in 
the  minutes  shall  be  held  and  taken  in  the  court 
in  which  the  same  is  obtained  to  be  the  record  of 
the  judgment  in  such  action  and  shall  be  received 
in  evidence  in  said  court  as  such  judgment,  as  fully 
as  if  the  record  had  been  made  up  and  signed. 
(P.  L.  1903,  p.  583;  3  C.  S.  4106;  Rev.,  see.  194; 
1863,  p.  10.) 

CONSTEOOTION    AND    OPERATION    IN    GENERAL. — This    statute 

does  not  dispense  with  the  making  of  the  record,  nor  prevent  the 
successful  party  from  including  the  costs  of  it  in  bis  bill  of 
costs,  recoverable  against  the  other  party.  It  only  makes  the 
minute  entry  of  the  proceedings  and  the  judgment  effective  as 
such  for  all  purposes  of  execution,  and  evidence  in  the  court  it- 
self for  the  intervening  period  between  the  rendering  of  the 
judgment  and  thu  making  up  of  the  record,  Morrison  v.  Ber- 
nards Twp.,  35  Fed.  400. 

This  section  does  not  require  the  court  of  errors  and  appeals 
to  treat  a  rule  for  judgment  as  the  final  adjudication  of  the 
cause,  so  as  to  obviate  its  actual  entry  as  a  prerequisite  to  a  writ 
of  error.    Stein  v.  Goodenough,  69  T,.  635 ;  56  A.  701. 


XIV.  EXECUTION. 

1.  In  Qeneral. 

See  one  writ  on  several  judgments,  P.  A.  1913,  p.  381,  sec.  20, 
§  280. 

Shall  conform  to  judgment  on  the  several  issues  in  case  of 
joinder.    S.  C.  R.  1!>13,  nile  23,  §  309a. 

Trial  judge  may  stav.  P.  A.  1912,  p,  398,  rule  76;  S.  C.  B. 
1913,  rule  116,  §  393. 

Call  for  interest  from  date  of  judgment  nisi  when  rule  to  show 
cause  is  discharged.    S.  C.  R   1913,  rule  198,  §  390. 
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May  issue  to  collect  mesne  profits  in  ejectment;  S.  C.  R. 
1913,  rule  189. 

Supplementary  proceedings  in  aid  of.  P.  L.  1915,  p.  470; 
2  C.  S.  S249;  P.  L.  1916,  p.  S43. 

174.  Execution  on  Judgment;  no  Execatioc  Against  Execu- 
tor :  Etc.,  Exoept  in  case  of  False  Pleading. 
Upon  judpiipiit  for  debt,  damages  and  costs,  the 
party  recovering  the  same  may  have  such  execu- 
tion as  he  is  entitled  to  against  the  body  or  against 
the  goods,  or  against  the  goods  and  lands,  of  the 
party  against  whom  such  judgment  is  recovered; 
but  no  execution  shall  be  issued  against  the 
proper  goods  and  lands  of  any  executor,  ad- 
ministrator, heir  or  devisee  unless  he  shall  have 
made  his  estate  liable  by  false  pleading  or  other- 
wise. (P.  L.  1903,  p.  583;  3  C.  S.  4106;  Rev., 
sec.  195;  R.  S.  976,  sec.  1;  An  act  making  lands 
liable  to  be  sold  for  the  payment  of  debts,  passed 
1799,  sec.  5;  Rev.  1820,  430;  Pat.  369.) 

Time  fob  Recording  Execution. — No  execution  can  be 
sealed  or  recorded  until  the  rule  for  judgment  is  actually  entered 
on  the  minutefl.    Smith  v.  Palls  Co.,  20  L.  116. 

Rule  to  Show  Caosb. — Execution  may  be  issued  immedi- 
ately after  the  return  of  the  postea  and  the  entry  of  a  rule  for 
judgment  nisi ;  but,  if  a  rule  is  allowed  to  show  cause  why  there 
should  not  be  a  new  trial,  the  execution  becomes  a  nullity.  Rail- 
road Co.  «,  Ackerson,  33  L.  34. 

It  is  irre^lar  to  take  out  execution  pending  a  motion  to 
show  cause  why  execution  should  not  issue.  Stille  v.  Wood,  1  L. 
162. 

Death  op  Plaintiff. — ^The  supreme  court  will  set  aside  an 
execution  which  has  been  issued  after  the  death  of  the  plaintiff. 
Harwood  v.  Murphy,  13  L.  193.  See  Quigley  v.  Middleton,  10 
Ii.  393;  Den  v.  Manning,  20  L.  612;  Wade  i;.  Scudder,  5  L. 
681. 

Where  the  plaintiff  dies  after  the  entry  of  the  judgment,  his 
administrators  cannot  be  substituted  plaintiffs  in  order  to  issue 
a  testatum.    Warwick  v.  ,  20  L.  116.     If  an  execu- 

tion be  tested  in  the  defendant's  lifetime,  it  may  be  taken  out 
and  executed  after  his  death.    Den,  Rickey  v.  Hillman,  7  L.  180. 
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Execution  Against  Executor  or  Administrator. — If  an 

executor  or  administrator  pleaJ  payment  with  notice  of  set-off 
under  the  statute,  and  obtain  e  verdict  for  tlie  balance  due  to  his 
testator  or  intestate,  be  may  have  judgment  and  execution 
thereon,  with  eoBts,  if  the  plaintiff  iiue<l  in  his  own  riglit;  but 
if  he  ftued  as  executor  or  administrator,  no  judgment  can  therein 
be  enteifd  against  liim  for  such  balance,  but  It  becomes  a  debt 
of  record,  tlie  truth  of  which  cannot  be  questioned,  and  which 
can  be  enforced  only  by  action  of  debt  or  by  scire  facias,  and 
which  must  be  respwided  to  according  to  the  laws  regulating  the 
administration  of  estates.     Sbinn  v.  I'aterson,  17  L,  323. 

Executio.n'  Aoainst  Bankrdpt. — On  an  application  for 
leave  to  issue  execution  against  a  certified  bankrupt,  on  a  judg- 
ment, obtained  before  bis  discharge,  upon  allegation  of  fraudu- 
lent preference  of  cretlitors,  llie  court  can  and  will,  in  a  proper 
case,  order  an  issue  to  try  the  facts.  Ogden  v.  Harrison,  22  L. 
540. 

176.  Indorsements. 

The  party  at  whose  instance  a  writ  of  execution 
shall  be  issued  shall  endorse  thereon  before  it  is 
delivered  to  the  sheriff  or  other  officer  the  debt, 
damages  and  costs  really  due  and  to  be  made ;  and 
if  the  writ  be  a  capias  ad  satisfaciendum,  such  en- 
dorsement shall  be  in  words  at  length.  (P.  L.  1903, 
p.  584;  3  C.  S.  4107:  Rev.,  sees.  196,  215;  R.  S. 
976,  sec.  2;  Act  making  lands  liable  to  be  sold 
for  the  payment  of  debts,  sec.  7  (see  sec.  174,  ante) ; 
R.  S.  929,  sec.  80;  1799,  sec.  79.) 

Enoobsements  in  Oeneral. — On  a  bond  payable  in  install- 
ments judgment  was  obtained  and  execution  had  issued  thereon 
endorsed  for  the  whole  sum.  Held,  that  the  execution  was  right, 
but  the  endorsement  wrong.  Griffith  v.  Jones,  3  L.  932.  The 
practice  is  to  endorse  upon  the  execution  the  sum  or  installments 
actually  due  and  make  the  levy  for  Ihat  amount  only.  Warwick 
V.  Matlack,  1  L.  165,  IB?.  If  the  endoraementa  are  erroneous, 
thev  mav  be  corrected,  on  motion.  Homer  v.  Canal  Co.,  16  L. 
26.i 

When  judgment  on  a  verdict  is  entered  for  six  centa  damages, 
with  costs,  which  are  afterwards  taxed  at  $110.94,  and  a  ca.  sa. 
is  issued,  endorsed  "amount  due,  one  hundred  and  eleven  dol- 
lars;  damages  and  costs,  $111,"  the  writ  will  not  be  set  aside. 
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alUiough  the  endorsement  is  not  in  strict  confonnity  with  the 
statute,  which  requirefl  the  plaintiff  to  endorse  upon  every  such 
writ  the  real  debt  or  damages  due  and  claimed  by  him,  and  tiie 
costs  of  suit,  in  words  at  length.  Ferguson  ads.  State,  Keeves, 
31  L.  283.  If  the  statute  is  imperative  and  not  merely  directory, 
the  departure  from  it  is  too  small  to  be  fatal  to  the  writ.    Id. 

176.  Return  iii  Term  Time  or  Vacation. 

Executions  may  be  made  returnable  and  re- 
turned either  in  term  or  in  vacation,  and  upon  such 
return  being  made  in  vacation  the  like  proceed- 
ings may  follow  and  be  had  thereon  as  if  the  same 
were  made  at  a  regular  term  of  the  court.  (P.  L. 
1903,  p.  584;  3  C.  S.  4107;  Rev.,  sec.  197;  1871,  p. 
7.) 

177.  Judgments  in  Supreme  Court:   St^. 

Upon  all  judgments  recovered  or  docketed  in  the 
supreme  court,  executions  may  issue  at  the  same 
time  to  any  county  without  any  suggestion  of  the 
issuing  of  a  prior  execution  to  the  county  in  which 
the  venue  may  be  laid;  if  more  than  one  execution 
be  levied  at  the  same  time,  there  shall  not  be  any 
sale  made  of  the  property  of  the  person  against 
whom  such  executions  are  issued  under  more  than 
one  of  them,  except  to  satisfy  a  deficiency  remain- 
ing after  a  sple  under  thil  one;  if  any  sale  be  made 
contrary  to  this  provision,  the  party  at  whose  in- 
stance such  executions  are  issued  and  his  attorney 
shall  be  liable  to  the  adverse  party  as  trespassers 
for  all  damages  be  may  sustain  thereby;  the  court 
or  a  .judge  may  for  good  cause  stay  the  proeeod- 
ings  on  any  one  or  more  of  siieh  executions,  or 
direct  under  which  a  sale  shall  first  be  made,  or 
order  the  proceeds  of  anv  sale  to  be  paid  into  court. 
(P.  L.  1903,  p.  584;  3  0.  S.  4107;  Rev.,  sec.  198; 
1855,  sec.  41.) 
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178.  Division  of  Mtmey  in  Controvert  between  Execution 

Creditors. 

If  a  controversy  shall  arise  between  execution 
creditors  as  to  the  application  of  the  money  real- 
ized from  the  sale  of  the  property  of  a  defendant 
under  executions  issued  out  of  different  courts, 
a  justice  of  the  supreme  court  may  by  order  direct 
into  which  of  the  said  courts  the  moneys  so  made 
shall  be  paid;  and  the  court  into  which  such  pay- 
ment shall  be  directed  to  be  made  shall  thereby 
obtain  jurisdi(!tion  to  hear  and  decide  the  whole 
controversy;  the  justice  may  at  the  time  of 
making  such  order  or  at  any  time  thereafter  grant 
a  rule  to  show  cause  before  the  said  court  in  such 
form  as  will  present  for  decision  the  matter  in 
controversy,  and  may  make  an  order  for  taking 
testimony  to  be  used  on  the  argimient  of  such  rule. 
(P.  L.  1903,  p.  584;  3  C.  S.  4107;  Rev.,  sec.  293: 
Rev.  of  1874.) 

179.  Property  of  Principal  to  be  Exhausted  before  Execu- 

tion against  Surety. 
In  actions  against  a  principal  and  surety,  if  an 
execution  has  been  issued,  the  court  or  a  judge 
may  on  application  of  any  surety  and  notice  to  the 
principal  and  to  the  plaintiff  direct  the  sheriff  or 
other  officer,  after  making  a  levy  upon  the  prop- 
erty liable  to  the  execution,  to  make  the  money 
out  of  the  property  of  the  principal,  if  it  can  be 
done,  before  selling  the  property  of  the  surety; 
if  the  judgment  be  paid  by  a  surety,  it  shall  not  be 
.  considered  sati-sfied,  except  as  to  such  surety;  and 
he  on  like  application  and  like  notice  and  upon 
tei-ms,  shaU  have  the  full  benefit  and  control  of  the 
judgment  for  the  purpose  of  compelling  repay- 
ment fi'om  the  principal  or  contribution  from  his 
co-surety,  and  on  this  application  the  court  or  a 
judge  may  order  an  issue  to  try  the  questions  in 
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Rev.,  sec.  199;  1855,  sec.  40.) 

See  Brown  v.  White,  29  L.  514,  reversing  Id.  307;  Paulin  v. 
Kain,  29  L.  480;   Irick  v.  Block,  17  E.  189. 

180.  Stay  of  Execation  on  Judgment,  in  Action  on  Judgment 
Pending  Writ  of  Errcn*. 
If  the  defendant  bring  a  writ  of  error  and  the 
plaintiff  bring  an  action  on  the  judgment  and  re- 
cover, execution  shall  not  issue  on  the  second 
judgment  till  the  writ  of  error  is  determined.  (P. 
L.  1903,  p.  585:  3  0.  S.  4108;  Rev.,  sec.  200;  R.  S. 
929,  sec.  84;  1799,  sec.  83.) 

181:  Time  for  Issnsnce  of  Xxocntion. 

Execution  may  issue  without  a  revival  of  the 
judgment  by  scire  facias,  at  any  time  within 
twenty  years  from  its  recovery.  (P.  L.  1903,  p. 
585;  3  C.  S.  4108;  Rev.,  sec.  201;  1855,  sec.  42.) 

Operation  and  Effect  in  General. — A  special  order  is  not 
required  before  issuing  an  alias,  where  an  execution  has  been 
issued  within  a  year  after  the  recovery  of  the  judgment,  and 
returned  unBatisfied.     Claflin  v.  Voorbees,  3.5  L.  481, 

An  application  to  the  Orphans'  Court  will  not  bar  a  scire 
facias  issued  to  revive  a  judgment  entered  before  the  application 
was  made,  nor  prevent  tlie  issuing  of  execution  upon  such  judg- 
ment when  revived.    Howell  r.  Potts,  20  L.  1. 

A  motion  to  issue  a  scire  facias  is  of  course,  and  no  notice  need 
be  given  to  the  opposite  party.    Pears  v.  Bache,  1  L.  206. 

A  scire  facias  may  issue  where  an  execution  has  been  partly 
satisiied.  Stille  v.  Wood,  1  L.  118.  That  a  scire  facias  may  be 
amended,  see  Condit  v.  Gregory,  21  L.  429. 

1^.  Exeimtion  by  Survivors  in  Case  of  Death. 

If  one  or  more  of  several  parties  in  whose  favor 
a  judgment  has  passed  shall  die  after  judgment 
and  before  execution  issued,  execution  may  be 
issued  in  the  name  of  the  survivor  or  survivors, 
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sueh  death  being  suggested  on  the  record.  (P.  L. 
1903,  p.  585;  3  C.  S.  4108;  Rev.,  sec.  203;  Rev.  of 
1874;  see  1855,  sec.  62.) 

183.  Execution  in  Name  of  EzecatKH*,  Etc. 

If  a  sole  party  in  whose  favor  a  judgmeut  has 
passed  shall  die  after  judgment,  the  court  in  which 
such  judgment  was  recovered  or  a  judge,  on  ap- 
plication of  the  executor  or  administrator  of  the 
deceased,  maj'  make  an  order  that  such  death  and 
the  fact  of  the  gi-ant  of  letters  testamentary  or  of 
administration,  be  entered  upon  the  record;  and 
thereupon  execution  may  issue  on  such  judgment 
in  the  name  of  the  executor  or  administrator,  with- 
out the  judgment  being  revived  by  scire  facias. 
(P.  L.  1903,  p.  585;  3  C.  S.  4108;  Rev.,  sec.  104; 
Rev.  of  1874;  see  1855,  sec.  64.) 

Is  Gkn'eiul, — In  1871  the  plaintiff  recovered  a  judgment 
against  tlie  defendants,  an  execution  was  Issued  and  returned 
unsatisfied;  in  IST^  the  plaintiff  died,  but  the  fact  of  his  death 
was  unknown  to  hia  attorney;  in  1873  an  alias  execution  was 
issued,  and  property  of  defendants  levied  on.  On  motion  to  quash 
the  writ,  held,  that,  prior  to  the  passing  of  the  amended  prac- 
tice act,  upon  the  death  of  a  sole  plaintiff  after  iina!  judgment, 
an  execution  could  only  properly  issue  in  the  name  of  the  plaint- 
iff's personal  representatives,  and  no  other  method  but  the  pro- 
ceeding by  scire  facias  would  serve  to  bring  them  into  court. 
Morgan  v.  Taylor,  38  L.  317.  The  fact  that  the  plaintiff's  at- 
torney, who  caused  the  alias  writ  to  be  issued,  was,  at  the  time 
of  its  issue,  uninformed  of  tlie  plaintiff's  deatli  will  in  no  way 
affect  the  case.    Id. 

Under  S.  C.  R.  1913,  rule  128,  providing  for  the  entry  of 
judgment  final,  nunc  pro  tunc  and  this  section,  it  was  proper  for 
the  court  to  order  tliat  the  death  of  the  plaintiff  after  judgment 
and  pending  a  rule  to  show  cause,  and  after  the  grant  of  ad- 
ministration, be  entered  upon  the  record,  whereupon  execution 
miglit  issue  in  the  name  of  the  administrator  without  the  judg- 
ment being  revived  by  scire  facias.  Pushcart  v.  N.  Y.  Ship- 
building Co.,  86  L.  444;   92  A.  81. 
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184.  Substituted  Administrator  may  Issue  Exeontion,  Etc. 

If  a  judgment  shall  be  had  in  the  name  of  any 
executor  or  administrator  and  substitutionary  ad- 
ministration shall  afterwards  be  granted,  such 
substituted  administrator  may  by  order  of  the 
court  or  a  judge  suggest  such  grant  of  adminis- 
tration on  the  record  and  have  execution  on  such 
judgment  in  his  own  name  or  issue  a  scire  facias 
to  revive  the  same.  (P.  L.  1903,  p.  586;  3  C.  S. 
4109;  Rev.,  sec.  205;  R.  S.  350,  sec.  5;  Act  con- 
cerning executors,  administrators,  etc.,  passed 
1795,  sec.  5;  1820,174;  Pat.  153.) 

186.  Trustee  in  Bankmptt^  or  Asai^fnee  for  Creditcnn  may 
Issue  Execution. 

If  a  party  in  whose  favor  a  judgment  has  passed 
shall  become  bankrupt  or  make  an  assignment  for 
the  equal  benefit  of  his  creditors,  the  trustee  in 
bankruptcy  or  the  assignee  may  suggest  such 
bankruptcy  or  assignment  upon  the  record,  and 
prosecute  or  issue  execution  upon  such  judgment 
in  his  own  name.  (P.  L.  1903,  p.  586;  3  C.  S.  4109; 
Rev.,  sec.  207;  Rev.  1874.) 

186.  Execution  may  Issue  against  Ooods,  Etc,  of  Deceased 
DefendsBt  in  Oase  of  no  Administration,  Etc:  No- 
tice. 
If  a  defendant  against  whom  a  judgment  has 
passed  shall  die  after  judgment  and  the  judgment 
remains  in  whole  or  in  part  unsatisfied,  and  no  will 
of  such  deceased  defendant  shall  have  been  proved, 
and  no  letters  of  administration  shall  have  been 
granted  upon  his  estate  within  six  months  after 
his  death,  execution  may  be  issued  in  the  original 
title  of  the  action  against  the  goods  and  lands  of 
such  deceased  defendant  with  the  like  effect  as  if 
such  death  had  not  occurred;  provided,  the  court 
or  a  judge  shall  so  order  on  ten  days'  notice  given 
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in  such  manner  as  the  court  or  judge  mav  direct. 
(P.  L.  1903,  p.  086;  ;}  C.  S.  4109;  1881,  p.  174;  1889, 
p.  423.) 

187.  Zxecotion  against  Survivors  in  Case  of  Death  of  De- 

fendants. 
If  one  or  more  of  several  parties  against  whom 
a  judgment  has  passed  shall  die  after  judgment, 
execution  may  be  issued  against  such  parties  as 
if  such  death  had  not  occurred,  but  such  execu- 
tion shall  be  operative  against  the  persons  and 
property  of  the  survivors  only.  (P.  L.  1903,  p.  586; 
3  C.  S.  4109;  Rev.,  sec.  206;  see  1855,  sec.  69.) 

188.  Sheriff,  Eta,  to  Betiun  Statement  of  Amotmt  c^  Mon^ 

Collected:  no  Fee  until  Statenuat  is  Filed. 
The  sheriff  or  other  officer  to  whom  an  execution 
shall  be  delivered  shall  without  fee  or  reward, 
when  he  returns  said  execution,  return  and  file 
therewith  in  the  office  of  the  clerk  of  the  court 
out  of  which  the  execution  issued,  a  statement 
specifying  the  amount  of  money,  if  any,  and  the 
time  when  collected  by  him  and  the  balance  due 
thereon,  and  also  the  items  of  his  bill  of  costs,  or 
execution  fees,  verified  by  his  oath  annexed  to  or 
indorsed  on  said  statement;  such  statement  shall 
not  be  conclusive  against  any  person  other  than 
the  officer  making  the  same;  and  the  sheriff  or 
other  officer  shall  not  be  entitled  to  receive  or  col- 
lect of  the  plaintiff  any  fees  or  costs  on  such  execu- 
tion, until  he  shall  have  returned  such  verified 
statement.  (P.  L.  1903,  p.  586;  3  C.  S.  4109;  Rev., 
sec.  210;  1863,  p.  469.) 

l%8aL  Execation  against  the  Body  of  Minors,  Etc. 

No  execution  shall  be  issued  against  the  body 
of  any  judgment  debtor  who  is  under  the  age 
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of  sixteen  years,  and,  where  the  judgment  debtor 
is  above  the  age  of  sixteen  years  and  under  the 
age  of  twenty-one  years,  it  shall  be  within  the 
discretion  of  the  judge,  before  whom  application 
for  such  execution  is  made,  after  ascertaining  the 
age  of  such  judgment  debtor  and  the  nature  of  the 
offense  or  action  complained  of,  whether  such 
execution  against  such  judgment  debtor  shall 
issue.    (P.  L.  1910,  p.  256;  3  C.  S.  4109,  sec.  1.) 

2.  Capias  ad  SatisfaciHidiun. 

189.  Grounds  for  Issuance  of  Capias  ad  Satisfadendimi:  Ex- 
ertion of  Contempt  Proceedings. 

The  writ  of  capias  ad  satisfaciendmn  shall  not 
be  issued  upon  any  judgment  founded  upon  con- 
tract, express  or  implied,  except: 

First.  Where  an  order  to  hold  the  defendant  to 
bail  has  been  made  and  remains  in  force;  or, 

Second.  Upon  proof  being  made  to  judge  of  the 
court  or  a  supreme  court  commissioner,  to  be  certi- 
fied by  such  judge  or  commissioner  and  filed  in  the 
ofiBce  of  the  clerk  of  the  court  wherein  such  judg- 
ment was  recovered,  establishing: 

A.  The  facts  on  which  the  plaintiff  would  -be 
entitled  to  an  order  to  held  the  defendant  to  bail 
under  the  provisions  of  this  act;  or, 

B.  That  the  defendant  has  rights  or  credits, 
moneys  or  effects  either  in  his  own  possession  or 
in  the  possession  of  any  other  person  to  his  use, 
of  the  value  of  fifty  dollars  or  over  which  he  un- 
lawfully refuses  to  apply  in  payment  of  such  judg- 
ment. 

Nothing  in  this  section  shall  apply  to  proceed- 
ings as  for  contempt  to  enforce  civil  remedies.  (P. 
L.  1903,  p.  587;  3  C.  S.  4109;  Rev.,  sees.  211,  213, 
214;  R.  S.  321,  sees.  2,  3,  7;  1842,  p.  130,  sees.  2,  7.) 


Dig,, z.d  by  Google 


148  New  Jebsey  Practice  Act. 

See  notes  under  section  52,  ante.    Repealing  effect. 

In  Gbnebal, — A  ca.  sa.  must  be  directed  to  the  sheriff  of  tlie 
county  in  wliieh  the  venue  is  laid,  although  the  defendant  was 
arrested  in  another  county,  and  entered  into  recognizance  of  bail 
with  condition  that  lie  pay,  etc.,  or  render  himself  to  the  sheriff 
of  said  county  where  the  arrest  was  made.  Cockran  ads.  Drake, 
18  L.  9.  The  bail,  as  well  as  his  principal,  is  bound  to  take 
notice  where  the  venue  is  laid,  and  should  search  for  a  ca.  sa. 
in  the  office  of  the  sheriff  of  that  county,  to  know  whether  the 
plaintiff  intends  to  proceed  by  execution  against  the  defendant's 
body.    Id, 

In  order  to  fi.t  the  bail  on  a  recognizance,  the  sheriff  may  be 
instnicted  to  return  a  ca.  sa.  "non  est  inventus,"  although  he 
might  have  served  it  on  the  defendant.  But,  if  the  defendant 
be  in  the  sheriff's  custodv,  sucli  a  return  cannot  he  made.  Van 
Winkle  r.  Ailing,  17  h.  446.  Tlie  slieriff  is  not  bound  to  arrest 
the  defendant  upon  a  ca.  sa.  lodged  with  him  for  fixing  the  bail, 
even  if  he  can  arrest  him  as  well  as  not.    Id. 

This  Feotion,  together  witli  sections  53  and  56,  do  not  change 
the  English  practice  as  it  existed  prior  to  the  Revolution, 
whereby  a  capias  ad  satisfaciendum  on  a  judgment  in  an  action 
of  tort  issued  as  a  matter  of  course  and  without  a  judge's  order. 
Ktntzel  V.  Olsen.  73  A.  96^;   Broitbeeker  v.  Dallas,  94  A.  307. 

To  warrant  a  capias  ad  satisfaciendum  in  an  action  on  con- 
tract, proof  mutt  be  made  to  the  judge  or  commissioner,  he  must 
certify  it  and  file  it  in  the  cierk's  office,  and  the  proof  must  be 
of  facts  which  would  entitle  the  plaintiff  to  an  order  to  hold  to 
hail.    Brcitliccker  v.  Dallas,  94  A.  307. 

Fit.vun,  IN  General. — ^The  fraud  which  by  the  constitution 
of  this  state  may  subject  a  debtor  to  arrest  and  imprisonment  is 
not  confined  to  fraud  in  the  creation  of  the  debt,  but  extends  to 
subsequent  fraudulent  conduct  of  tlic  debtor  for  the  purpose  of 
defeating  his  creditor  in  the  recovery  of  the  debt  by  due  course 
of  law.  Ex  parte  Clark,  20  L.  648.  The  clause  in  the  constitu- 
tion prohibiting  imprisonment  for  debt,  except  in  cases  of 
fraud,  is  not  incompatible  with  any  of  the  provisions  of  the  act 
of  1842  abolishing  imprisonment  for  debt.     Id. 

A  ca.  sa.  cannot  be  issued  pending  proceedings  under  the  act 
to  prevent  fraudulent  trusts  and  assignments.  Bownc  (u/jf. 
Titus,  30  L,  310. 

EviDENCE.^ — The  proof  of  the  circumstances  necessary  to  au- 
thorize the  award  of  a  ca.  sa.  is  to  be  to  the  satisfaction  of  the 
judge  or  commissioner.  The  legality  of  the  evidence  received 
hy  iiini,  and  its  applicability,  may  he  reviewed;   hut  its  weight 
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and  credibility  rest  with  the  commisBioner.  Wire  v.  Brownine, 
20  L.  361. 

The  oflBcer  wlio  malies  the  order  to  hold  a  debtor  to  bail  on 
the  ground  of  fraud  is  the  isclusive  judge  of  the  weight  of  Uie 
evideuce,  and  this  court  will  not  review  or  set  aeide  his  order 
upon  the  weight  of  the  evidence;  but  when  there  was  no  evi- 
dence before  him  of  any  legal  fraud  they  will  review  it.  Van 
Wa^nen  v.  Coe,  22  L.  531.  It  is  not  Bufficient  for  the  com- 
missioner to  decide  that  there  was  proof,  to  his  satisfaction,  that 
the  defendant  had  rights  or  credits,  moneys  or  effects,  either  in 
his  own  poesession  or  in  the  possession  of  some  other  persons; 
in  the  words  of  the  act,  he  ahould  specify  by  means  of  which  of 
the  several  things  mentioned  the  fraud  was  committed.  Bowne 
V.  Titua,  30  L.  340. 

Obdeb. — Tlie  order  made  bj  the  justice  or  commissioner  must 
show,  upon  its  face,  that  he  has  considered  and  decided  upon  the 
evidence  of  fraud  submitted  to  him,  and  that  the  proof  was  to 
his  satisfaction.    Hill  ads.  Hunt,  20  h.  47fi. 

Alias  Capias  Ad  SATisrACiBSDCM. — An  alias  capias  ad  sat- 
isfaeiendum  may  be  issued  against  a  defendant  who,  on  his  ar- 
rest under  the  original  capias  ad  satisfaciendum,  gave  bond  to 
the  sheriff,  under  the  Ine^vent  Debtor's  act,  and  was  released 
from  custody,  and  was  afterwards  refused  a  discharge  by  the 
court  on  the  hearing  of  his  application  for  the  benefit  of  the  In- 
Bolvent  law.  The  plaintiff,  in  such  case,  is  not  restricted  to  an 
action  on  the  bond.  He  may  sue  on  the  bond,  or  have  an  alias 
ea.  sa.,  or  issne  execution  against  goods  or  lands,  or  bring  an 
action  on  the  judgment.  David  r.  Rlundell,  40  L.  373.  Such 
alias  ca.  sa.  may  be  sued  out  at  the  instance  of  the  surety  on  the 
insolvent  bond,  who,  after  forfeiture  of  the  bond,  has  paid  the 
plaintiff  and  taken  an  assignment  of  the  judgment.    Id. 

Cited.— Austrian  r.  Laubheim,  78  h.  178;   73  A.  226,  227. 


XT.  HISOZLLANEOTTS  PEOTISIONfi. 

1.  Notice. 

See  Notice,  of  intention  to  take  bar  ex- 
amination     S.  C.  R.  1913,  rule  4. 

of    removal    of   attorney    or 
party     required     (sec.     4, 

notes,  supra)    S.    C.    R.    1913,   rule 

96,  §  4n. 
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See  Notice,  for  affidavits  upon  applica- 
tion   to    enter    judgment 

over  eham  plea S.    C.    R.    1913,   rule 

84,  §  355. 
to  be  given  on  filing  referee's 

report S.    C.    R.    1913,    rule 

100,  §  373. 
of  objection  to  state  of  case. .  S.    C.    R.    1913,    rule 

126,   §   388. 
that  judge   will   settle  state 

of  case S.    C.    R.    1913,    rule 

126,  §  388. 
of    argument,    10    days,    re- 
quired for  list  of  causes.  .S.    C.    R.    1913,    rule 
150. 
of  argument,  shall  be  for  first 

day  of  term  S.    C.    R.    1913,   rule 

150. 
of  argument,  filed  4  days  be- 
fore     S.    C.    R.    1913,   rule 

150. 
of   argument,    have   priority 
according     to      time     of 

filing    S.    C.    R.    1913,   rule 

150. 
of  motion  for  restitution  on 

certiorari   S.    C.    R.    1913,   rule 

167. 
of  allowance  and  set-off  for 
permanent     improvements 

in  ejectment   S.    C,    R.    1913,    rule 

188. 
of     taking     depositions,     4 
days,  unless  otherwise  or- 
dered     S.    C.    R.    1913,   rule 

191. 

of  trial,  10  days S.    C.    R.    1913,   rule 

195,  §  151. 
both  parties  may  take  deposi- 
tions  on   notice  given   bv 

either   "S.    C.    R.    1913,   rule 

195. 
of  re-taxation  of  costs,  to  be 
given    S.    C.    R.    1913,   rale 
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100.  Notice  ot  Motion. 

Whenever  notice  is  required  in  any  matter  of 
practice,  two  days'  notice  shall  be  sufficient,  unless 
otherwise  specially  directed;  provided,  if  the  ex- 
igency of  the  case  be  siieh  as  not  to  admit  of  such 
notice,  the  court  or  a  judge  may  dispense  with 
such  notice  and  make  such  order  as  the  ends  of 
justice  mav  require.  (P.  L.  1903,  p.  587;  3  C.  S. 
4110;  Rev.,  sec.  216;  Rev.  of  1874;  Supreme  Court 
Rule  21.) 

Xecessity  of  Notice  in  Gemeral. — Xo  notice  is  necessary 
to  issue  a  scire  facias.  Pears  v.  Bache,  1  L.  206.  Notice  of 
taking  afBdavits  must  be  given  to  tlie  opposite  party,  altiiough 
he  has  not  appeared,  Warfoid  v.  Smitli,  25  L.  212;  State  r. 
Justices,  1  L.  244,  345;   State  v.  Lyon,  1  L.  403,  409. 

Xo  notice  is  necessary  of  affidavit  lo  obtain  a  rule  to  show 
eayse.  Crane  ads.  Condit,  16  L.  319;  Halscy  ads.  Van  Wage- 
nen,  1  Har.  350.  Xotice  must  be  given  of  an  application  to  (iis- 
eharge  a  defendant  on  common  bail.  Morris  ads.  Geiger,  10  L. 
331.  Xotice  of  a  motion  given  to  the  administrator  of  the  attor- 
ney ten  years  after  his  death  is  insufficient.  Waddle  v.  Dayton, 
8  L.  174,  Whether  notice  of  a  motion  for  a  certiorari  need  be 
given,  see  State  v.  Giberson,  U  L.  388;  State  r.  Canal  Co.,  12 
L.  365;   State  v.  Xew  Brunswick.  1  L.  393, 

Form  and  Sufficiency  qv  Xotice  in  General, — A  notice 
of  an  application  to  reinstate  an  action  should  be  written  and  not 
verbal.  Hunt  r.  Langstroth,  9  L.  2'i3,  All  notices  in  matter 
of  practice  in  this  court,  wliether  required  by  the  Praclice  act 
or  by  the  rules  of  this  court,  must  be  in  writing,  unless  other- 
wise expressed  in  the  act  of  assembly,  or  in  the  rule  of  this  court, 
requiring  the  same.    Tillou  v.  Hutchinson,  15  L.  178. 

A  notice  which  slatee  that  a  motion  will  be  made  on  Friday 
the  seventh,  when  Friday  is  the  eighth  of  the  month,  is  bad. 
Brown  v.  Williamson,  8  L.  363. 

Service  of  Xotice. — Proof  of  the  service  of  a  notice  of 
taking  affidavits  lo  be  used  on  the  argimient  of  a  cause  may  be 
made,  viva  voce,  at  the  bar  of  the  court  where  the  affidavits  are 
offered  to  be  read.  Anonymous,  12  L.  94.  See  McCouriy  v. 
Suydam,  10  L.  245. 

A  notice  to  assess  damage-*  upon  a  judgment  entered  upon  a 
sherifTs  bond  is  properly  served  upon  the  sheriff  and  his  sure- 
ties, and  need  not  be  served  upon  the  attorney  who  appeared  for 
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the  defenrlantB  in  the  suit  on  the  bond.  State  v.  Hamilton,  10 
L.  190. 

The  notice  of  taking  affidavits,  to  be  used  on  tlie  argument  of 
a  rule  to  show  cauEe,  should  be  given  to  the  attorney,  and  not 
to  the  paj-^.    Den  v.  Geiger,  9  L.  235. 

Special  Notice. — Where  a  motion  is  made  on  behalf  of  a  de- 
fendant in  confinement  after  sentence,  to  take  up  hie  case  out  of 
its  turn,  epecial  notice  to  the  attorney-general  must  be  proved. 
Stone  V.  State,  20  L.  40i.  So,  a  motion  to  quash  a  certiorari 
because  improvidently  issued.  State  v.  Road,  3  L.  949.  Also  a 
motion  for  a  rule  lo  show  cause.  Crane  ads.  Condit,  16  L.  349; 
Halsey  ads.  Van  Wagenen,  Id.  350. 

Extent  of  Notice, — On  all  special  motions,  the  other  party 
is  entitled  to  two  days'  notice.    Den  v.  Matlaek,  17  L.  354. 

Notice  of  Rule  to  Plbah. — Where  a  rule  to  plead  has  been 
obtained  without  notice,  the  burden  of  proving  the  service  of  the 
rule  is  upon  the  party  seeking  to  avail  himself  of  the  fact  of  its 
service.     Hoffman  v.  Lowell,  58  L.  553 ;   34  A.  750. 

Revocation  of  Extension  of  Time  to  Plead. — A  rule  ex- 
tending defendant's  time  to  plead  may  be  revoked  upon  good 
cause  shown ;  but  such  revocation  should  not  be  ordered,  except 
upon  notice,  unless  the  exigency  of  the  case  be  such  as  not  to  ad- 
mit of  it    Lucke  i-.  Kiemau,  08  L.  281 ;  53  A.  666. 

191.  Motion  to  Strike  out  Pleadings. 

The  notice  of  a  motion  to  strike  out  any  plead- 
ing or  any  part  thereof  shall  contain  a  particular 
statement  of  the  defects  in  or  objections  to  such 
pleading  on  which  the  party  giving  notice  intends 
to  rely  and  matters  not  specified  in  the  notice  shall 
not  be  considered  upon  the  hearing.  (P.  L.  1903, 
p.  587;  3  C.  S.  4111;  1882,  p.  124,  sec.  3.) 

192.  Fees  for  Noticing'  Trial. 

A  fee  of  one  dollar  shall  be  paid  to  the  clerk  of 
the  county  by  the  party  noticing  a  cause  for  trial 
at  every  term  the  same  shall  be  noticed,  which  fee 
shall  be  included  in  the  taxed  bill  of  costs,  and  the 
elerk  shall  pay  such  fees  at  the  end  of  every  term 
to  the  county  collector  of  said  countv.  (P.  L.  1903, 
p.  588;  SC.'S.  4111;  1871,  p.  92,  aec73.) 


Dig,, z.d  by  Google 


Miscellaneous  Provisions.  153 

193.  Serrioe  of  Notices. 

All  notices  required  to  be  given  by  this  act  shall 
be  in  writing  and  shall  be  served  upon  the  attorney 
when  the  party  appears  by  attorney,  unless  other- 
wise speciallv  provided.  (P.  L.  1903,  p.  588;  3  0. 
S.  4111;  Rev.,  sec.  217;  Rev.  of  1874;  Supreme 
Court  Rule  79.) 

See  note  under  s^ection  190,  ante.  Form  and  Sufficiency  of 
Xotiee  in  General. 

Service  of  Notice  in  Grneral, — The  notice  of  taking  affi- 
davits to  found  thereon  an  application  for  an  attachment  is  prop- 
erlv  served  on  the  party  and  need  not  be  sened  on  his  attorney. 
Flommerfelt  v.  Zellers,  7  L.  31 ;   State  v.  Edsall,  10  L.  190,  191. 

Proof  of  mailing  to  a  sheriff  a  capias  and  a  notice  o£  amerce- 
ment, and  that  he  has  served  and  returned  the  capias,  is  pre- 
sumptive proof  that  he  received  the  notice,  but  not  that  he  re- 
ceived it  ten  days  before  the  first  dav  of  the  term.  Melvin  v. 
Purdy,  17  L.  162. 

Proof  of  putting  a  letter  containing  a  notice  into  the  post 
oiBce,  directed  to  the  opposite  attorney,  is  nnt  sufficient  proof  of 
the  service  of  such  notice  to  found  thereon  an  application  in  the 
attorney's  absence.  Anonymous,  11  L.  !>4.  Where  tho  attorney 
of  a  lunatic  ceases  to  act,  the  notice  to  aulxititiite  another  attor- 
ney must  be  served  upon  his  committee.     Den  i'.  Folger,  90  L. 

lis. 

194.  Pnl^cation  of  Notices. 

Where  advertisement  or  notice  of  any  matter 
is  required  to  be  published  in  any  newspaper,  the 
court  or  a  judge  may,  whenever  the  circumstances 
of  the  case  shall  in  the  opinion  of  the  court  or 
judge  require  a  more  extensive  publication  either 
in  or  out  of  this  state,  order  such  publication.  (P. 
L.  1903,  p.  588;  3  C.  S.  4111;  Rev.,  sec.  218;  R.  S. 
957,  sec.  2;  1830,  p.  110,  sec.  2.) 

195.  Court  to  fix  Mode,  Etc.,  of  Noticw  when  Law  does  not 

Provide  Therefor. 
When  it  shall  be  necessary  to  give  notice  of  any 
application  to  any  court  or  judge  and  no  provision 
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is  made  by  law  for  the  mode,  time  or  duration  of 
such  notice,  the  court  or  judge  may  upon  ex  parte 
application  fix  and  determine  the  mode,  time  and 
duration  of  such  notice,  either  in  or  out  of  this 
state;  and  such  notice  thus  given  shall  be  due  and 
legal  notice  of  such  application.  (P.  L.  1903,  p. 
588;  3  C.  S.  4111;  1873,  p.  51;  1889,  p.  294.) 

2.  AflSdavitft. 

Use  of,  on  motion  for  summary  judgment,  S.  C.  R.  1913,  rule 
80,  sec.  351,  post. 

On  application  to  enter  judgment  over  sham  or  frivolous  plea, 
S.  C.  B.  1913,  rule  84,  §  355. 

To  verify  account  on  assessment  of  damages,  S.  C.  E.  1913, 
rule  89,  §  366. 

Rule  for,  to  amend  return  to  certiorari,  what  to  set  forth,  S,  C. 
R.  1913,  rule  164. 

On  application  for  allowance  of  certiorari,  S.  C.  R.  1913,  rule 
168. 

Verified  bill  for  printing  case  and  briefs  to  be  filed,  rule  303. 

196.  Notice  of  Takiii^r  Affidavits:  Botli  Parties  may  take 
Affidavits  on  Leave  to  Eitbnr. 
Affidavits  taken  in  pursuance  of  any  rule  of 
court  shall  be  taken  on  four  days'  notice  of  the 
time  and  place  of  taking  the  same;  when  leave 
is  granted  by  rule  to  either  party  to  take  affi- 
davits, both  parties  may  take  affidavits  within 
the  purview  of  such  rule  without  further  leave 
or  rule;  and  on  notice  of  the  taking  of  affi- 
davits given  by  either  party  both  parties  may  take 
affidavits,  but  the  officer  shall  if  required  first  take 
the  affidavits  of  the  party  giving  the  notice.  (P. 
L.  1903,  p.  588;  3  C.  S.  4111;  Rev.,  sees.  219,  220; 
Rev.  of  1874;  Supreme  Court  Rules  65,  68,  69.) 

Role  to  Take  Affidavits  in  General. — A  rule  to  take  affi- 
davits only  authorizes  the  taking  of  legal  and  competent  evid^ce, 
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and  should  specify  the  purpose  for  which  the  affidavita  are  to  be 
taken,    idcott  v.  Beatty,  23  L.  256,  260. 

A  rule  to  take  affidavits  does  not  expire  at  the  next  term  after 
it  is  taken,  but  stands  until  the  cause  is  argued.  Kogers  v. 
Chadmck,  10  L.  59.  When  a  general  rule  is  obtained  by  one 
party  to  take  affidavits  for  a  specific  purpoee,  both  parties  have 
leave,  by  virtue  of  the  rule.    Anonymous,  9  L.  224. 

Kx  Parte  Affidavits. — An  ex  parte  affidavit  taken  without 
notice  in  the  absence  of  the  opposite  party  and  of  his  attorney 
cannot  be  read.  Dare  v.  Ogden,  1  L.  91;  Cooper  v.  Galbraith, 
24  L.  219;  Layton  v.  Cooper,  3  L.  65.  See  Vandervere  v. 
Keading,  9  E.  446;  State  v.  Green,  15  L.  88.  An  ex  parte  affi- 
davit allowed  to  be  read  on  the  motion  to  set  aside  verdict. 
Harwood  v.  Smethurst,  30  L.  230.  See  Lumniis  v.  Stratton,  2 
L.  245. 

F.x  parte  affidavits  upon  which  a  rule  to  show  cause  has  been 
allowed  cannot  be  used  in  the  argument  of  the  rule.  The  char- 
acter of  tlie  depositions  taken  must  be  such  as  to  show  the  facts 
necessary  to  a  proper  judicial  determination  of  the  questions 
arising  upon  the  rule.  Klein  v.  Express  Co.,  61  L.  530;  40  A. 
445. 

Ex  parte  affidavits  may  be  used  for  the  purpose  of  obtaining 
a  rule  to  show  cause,  but  are  not  competent  to  prove  the  facts 
necessary  to  support  a  motion  out  of  court,  or  to  be  read  on  the 
hearing  of  the  rule  to  show  cause  depending  on  facts  extrinsic 
to  the  record ;  such  facts  can  only  be  brought  before  tlie  court 
by  depositions  taken  on  notice.     Baldwin  r.  Flagg,  43  L.  495. 

The  practice  of  taking  alTidavits  ex  parte,  to  be  used  on  the 
argument  of  a  motion,  is  peculiar  to  the  court  of  chancery,  and 
has  never  been  adopted  in  th-j  courts  of  law.  Id.;  Peer  v.  Blox- 
ham,  81  A.  659 ;   82  L.  288. 

An  application  for  an  order  setting  aside  proceedings  on  a 
bail  bond,  etc.,  cannot  be  heard  on  ex  parte  affidavits  served  in- 
stead of  depositions  taken  on  notice.  Atkinson  v.  PrJne,  46 
L.  33. 

Filing. — The  affidavits  on  which  a  rule  to  show  cause  is 
made  must  be  filed  as  a  ba^is  for  the  rule  upon  entering  it. 
Peer  v.  Bloxham,  supra. 

Evidence  to  Support. — Affidavits  on  which  a  rule  to  show 
cause  was  founded  cannot  be  used  after  the  rule  is  made,  to 
support  a  motion  not  of  course,  or  be  read  on  hearing  of  rule  to 
show  cause  defending  extrinsic  facts;  proof  by  depositions  taken 
on  notice  to  interested  parties  being  necessary  after  the  grant- 
ing of  the  rule  to  show  cause.  Peer  v.  Bloxham,  81  A.  659;  82 
L.  288. 
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197.  Testiinony:   How  Taken. 

The  party  producing  the  witness  shall  first  ex- 
amine him  without  interruption,  and  then  the  ad- 
verse party  may  cross-examine;  the  testimony 
shall  be  reduced  to  writing  by  the  ofl&cer  himself, 
or  by  the  deponent  and  shall  be  signed  by  the  de- 
ponent, or  the  testimony  may  be  taken  by  a  ste- 
nographer who  shall  be  sworn  to  take  the  same 
truly,  and  the  officer  shall  certify  that  the  same 
has  been  correctly  taken  and  transcribed,  in  which 
case  signatures  shall  not  be  necessary.  (P.  L. 
1903,  p.  588;  3  0.  S.  4112;  Rev.,  sec.  221;  Rev.  of 
1874;  Supreme  Court  Rule  66.) 

See  note  under  section  19G. 

Cited.— Peer  v.  Bloxham,  88  L.  288;   81  A.  659. 

3.  Habeas  Corpiu  Cum  Causa. 

198.  Remoyal  of  Suits  to  Supreme  Court:  Bond. 

Any  action  commenced  in  any  circuit  court  or 
court  of  common  pleas,  where  the  debt,  damages 
or  matter  in  controversy  shall  exceed  two  hundred 
dollars  may  be  removed  into  the  supreme  court  at 
any  time  before  issue  joined  upon  matter  of  fact 
or  law  by  writ  of  habeas  corpus  duly  allowed  by 
one  of  the  justices  of  the  supreme  court;  provided, 
the  defendant  shall  at  or  before  the  allowance  of 
said  writ,  enter  into  a  bond  to  the  plaintiff  with 
sufficient  sureties  approved  by  the  justice  in 
double  the  sum  demanded  conditioned  for  the  pay- 
ment of  the  condemnation  money  and  costs,  in 
ease  judgment  shall  pass  against  him;  which  bond 
shall  be  filed  with  said  writ  and  returned  with  the 
same  to  the  supreme  court,  and  in  default  thereof 
said  action  shall  not  be  removed  nor  said  writ  re- 
turned. (P.  L.  1903,  p.  589;  3  C.  S.  4112;  Rev., 
sees.  222,  225;  R.  S.  929,  sees.  86,  87;  R.  S.  200,  sec. 
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7;  An  act  to  prevent  suit  under  a  certain  sum 
being  brought  in  the  Supreme  Court,  passed  1797, 
sees.  2,  3;  Kev.  1820,  309;  Pat.  258;  1838,  p.  61, 
sec.  8.) 

Peopeibty  of  Writ. — A  labeas  corpus  is  the  proper  writ  to 
remove  a  civil  action  from  tlie  common  pleas  into  the  supreme 
court.     Chandler  v.  Monmouth  Bank,  !)  L.  101. 

BoxD. — On  removing  a  cause  by  habeas  corpus,  bail  must  be 
put  in,  even  by  a  corporation  according  to  the  statute,  if  re- 
quired by  the  plaintiff.  Canal  Co.  a<fa.  Vanatta,  17  L.  159; 
Marcellis  v.  Hamburg  Co.,  3  L.  948. 

On  habeas  corpus  the  defendant  will  not  be  permitted  to  file 
common  bail,  although  bail  below  was  not  required,  where  the 
cause  removed  was  eommen«-d  by  summons.  Anonymous,  3 
L.  641. 

Wiere  the  defendants  wc-e  administrators,  the  court  ordered 
common  bail  to  be  filed,  on  removing  the  cause  from  the  com- 
mon pleas.  Sneed  ads.  Wallen,  5  L,  682;  Anonymous,  3  L. 
539.  Nor  will  a  plaintitf  be  permitted  to  file  a  waiver  of  bail, 
on  habeas  corpus,  in  order  that  the  cause  might  be  continued 
and  tried  in  the  supreme  court.    Craig  r.  Berry,  5  L.  85"i. 

Where  no  bail  is  filed  nor  waiver  of  it  entered,  the  practice  ia 
for  the  plaintiff  to  have  his  option,  either  by  proceeding  in  the 
supreme  court  or  taking  a  procedendo.  Canal  Co.  adtt.  Vanatta, 
17  L.  159;  Dickinson  ads.  Bank,  16  L.  354.  See  Craig  v. 
Berrj-,  5  L.  583 ;   Marcellis  o.  Hamburg  Co.,  3  I..  948. 

On  habeas  corpus,  where  the  defendant  had  not  filed  bail,  no 
bail  being  required  below,  the  supreme  court  granted  leave  to 
take  10  days  to  file  recognizance.  Marcellis  v.  Hamburg  Co.,  3 
Ij.  948.  So,  the  plaintiff,  in  order  to  prevent  delay,  may  rule 
defendant  to  put  in  bail  in  20  day?,  or  sitting  the  court  and  at 
the  fame  time  take  a  rule  to  plead.  Hughes  r.  Hughes,  1  L. 
209. 

Time  yoR  Removal  of  Oausf,. — After  arbitrators  have  been 
appointed  and  mot,  it  is  too  late  to  remove  a  cause  by  habeas 
corpus.  A  habeas  corpus  is  too  late  after  interlocutory  judg- 
ment. Bickham  v.  Denny,  1  L.  12;  Sharp  v.  Sinnickwn.  1  I>. 
46.  See  Chandler  v.  Bank,  9  L.  101,  101.  If  improperly 
brought,  a  procedendo  will  be  ordered.  Sharp  v.  Sinnickson,  1 
L.  46;   Austin  v.  Nelson,  6  L.  381. 
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1^9.  Proceedings  on  Betom. 

Upon  the  return  of  the  habeas  corpus,  the  plaint- 
iff shall  be  deemed  to  be  in  court  and  the  pleadings 
of  the  parties  shall  be  filed  as  in  other  actions; 
or  else  the  plaintiff  shall  be  nonprossed  or  judg- 
ment be  entered  against  the  defendant.  (P.  L. 
1903,  p.  589;  3  C.  S.  4113;  Bev.,  sec.  228;  R.  S. 
929,  see.  93;  1799,  sec.  89.) 

200.  Second  Bemoval  of  Cause  Barred  if  Bemanded  aftffir 

Bemoval. 
If  an  action  be  removed  by  writ  of  habeas  corpus 
and  afterwards  be  remanded  by  writ  of  proce- 
dendo or  other  writ,  the  same  action  shall  not 
again  be  so  removed;  if  a  writ  of  habeas  corpus 
for  the  removal  of  an  action  shall  be  issued  out  of 
the  supreme  court  contrary  to  the  true  intent  and 
meaning  of  this  act,  the  court  to  which  such  writ 
shall  be  directed  or  offered  shall  proceed  in  the 
action  as  though  no  such  writ  had  been  issued  or 
offered.  (P.  L.  1903,  p.  589;  3  C.  S.  4113;  Rev., 
sees.  226,  227;  R.  S.  929,  sees.  88,  89;  Act  to  pre- 
vent suits  xmder  a  certain  sum  being  brought  in 
the  Supreme  Court,  sees.  4,  5;  see  sec  198,  ante.) 

.    4.  Venue. 
See  S.  C.  R.  1913.  rule  5i,  §  203a.    Complaint  must  lay  venue 

or  be  stricken  from  files. 

201.  Local  Actions :  Order  for  Trial  before  Saprema  Ooort. 
Every  local  action  shall  be  tried  in  the  county 

where  the  lands  in  question  are  situate  or  the 
cause  of  action  arose,  unless  the  supreme  court  in 
actions  pending  therein  shall  order  the  trial  to  be 
at  the  bar  of  the  supreme  court,  which  shall  only 
be  done  if  the  matter  or  property  in  dispute  shall 
be  of  the  value  of  three  thousand  dollars;  if  the 
party  who  shall  obtain  a  rule  for  a  trial  at  bar 
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shall  not  recover  to  the  amount  of  the  said  sum, 
he  shall  be  entitled  to  no  more  costs  than  if  the 
cause  had  been  tried  at  the  circuit.  (P.  L.  1903, 
p.  589;  3  C.  S.  4113;  Rev.,  sec.  229;  R.  S.  196,  sec. 
4;  An  act  relative  to  the  Supreme  and  Circuit 
Courts,  passed  1799,  sec.  3;  Rev.  1820,  453;  Pat. 
393.) 

Construction  and  Opervtion  in  General. — An  action  for 
nuisance  to  lands  by  overflowing  them  with  back  water  raised  by 
a  dam  ia  local,  uid  must  be  tried  in  the  county  where  the  lands 
lie  or  the  cause  of  action  aroiw.    Deacon  v.  Shreve,  23  L,  204. 

An  action  of  treppass  quare  elausura  frcgit,  being  local,  must 
be  laid  in  the  county  in  which  the  locus  in  quo  is  situated  at 
the  time  the  trespass  is  alleged  to  have  been  committed.  Cham- 
pion f.  Doughty,  18  L.  3.  The  creation  o[  a  new  county,  includ- 
ing the  land  trespassed  upon,  prior  to  bringing  the  suit,  but 
after  the  trespass  complained  of,  does  not  wan-ant  charging  the 
act  to  have  been  done  in  the  new  county.  Id.;  Jenkins  v. 
Crevier,  50  L.  351;   13  A.  28,     See  Anonymous,  Ifi  L.  3r)3. 

Where  a  deputy  sheriff  of  the  county  of  A.  is  sued  in  the 
county  of  B.  for  an  act  don*-  in  the  course  of  his  official  duty 
in  the  county  of  A.,  tlie  court  will,  upon  afiidavit  of  this  fact, 
change  the  venue  from  B  to  A.    Dennis  a^x.  Ford,  7  L.  200. 

The  venue,  in  an  action  for  damages  occasioned  by  negligence 
to  property,  both  real  and  pfereonal,  was  erroneously  laid  in  a 
different  county  from  that  in  which  the  real  property  was 
situate.  N'o  steps  were  taken  to  compel  correction  of  the  error, 
and  the  cause  was  carried  down  for  trial  to  the  county  in  which 
the  venue  was  laid  No  luction  to  non-suit,  because  of  the 
erroneous  venue,  was  made.  Held,  that  the  trial  judge  was 
right  in  refusing  to  direct  i  verdict  for  defendant,  or  to  with- 
draw from  the  consideration  of  the  jury  the  damages  to  the  real 
estate  and  in  submitting  to  the  jury  the  whole  matter  covered  by 
the  issue.     Blackford  r.  Railroad  Co.,  53  L.  .56;   20  A.  735. 

Action  Aoainst  CoRPoR.^rioN. — In  a  suit  brought  against  a 
corporation,  the  venue  should  be  laid  in  the  county  where  their 
principal  office  is  located;  thut  being  considered  llicir  place  of 
residence.  The  rule  applies  to  railroad  companies  where  tlieir 
road  runs  through  and  their  franchisees  are  exercised  in  different 
counties.  Thorn  v.  Railroad  Co.,  26  L.  121;  Bank  v.  Heden- 
berg,  16  L.  352. 

Consolidation  of  Actions. — An  order  consolidating  local 
action,  the  effect  of  which  is  to  change  the  venue  in  one  of  the 
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actions  from  that  counly  where  the  lands  in  question  are  situate, 
or  the  cause  of  action  arose,  to  another  county,  ia  not  within 
the  discretion  of  the  court,  affects  the  substantial  rights  of 
the  party,  and  is  reviewable  on  error.  Fruit  Co.  v.  Fox,  76  L. 
482;   ro  A.  460.  ' 

RiQiiT  TO  Teial  at  Bar  of  Supreme  Codbt.— Unless  the 
supreme  court,  on  motion  in  beiialf  of  the  state,  if  the  state  be 
interested,  sliall  order  trial  vt  the  bar  of  that  court,  defendants 
charged  with  manBlaughter  were  not  entitled,  on  their  applica- 
tion, to  a  trial  at  the  bar  of  the  supreme  court.  State  v.  Young, 
69  L.  593;  55  A.  91. 

Cited.— See  State  v.  Kelsej,  64  L.  1;   44  A.  884. 

202.  Transitoiy  Actions. 

An  a<;tion  merely  transitory  shall  at  the  dis- 
cretion of  the  court  be  tried  in  the  county  in  which 
the  cause  of  action  arose,  or  the  plaintiff  or  de- 
fendant resides  at  the  time  of  instituting  such 
action,  or  if  the  defendant  be  a  non-resident,  in  the 
county  in  which  process  was  served  upon  him. 
(P.  L.  1903,  p.  590;  3  C.  S.  4113;  Rev.,  see.  230; 
R.  S.  196,  sec.  5 ;  Act  relative  to  the  Supreme  and 
Circuit  Courts,  sec.  4;  see  sec.  201,  ante.) 

CONSTRDCTION    AND    OPEIt-VTION    IN    GENERAL. — When    it    18 

deemed  necessary  oi'  expedient  to  state  where  the  cause  of  action 
actually  arose,  and  the  placi3  thus  tfated  is  out  of  the  county 
in  which  the  venue  is  laid,  it  is  necessary  to  lay  the  venue  under 
a  videlicet.  In  all  other  cases,  the  introduction  of  the  videlicet 
in  stating  tlie  venue  is  neither  necessary  or  useful.  Duyckinck 
V.  Ins.  Co.,  83  L.  279. 

This  section  establishes  the  practice  as  to  venue  and  place  of 
trial  in  all  actions  merely  transitory,  and  it  must  be  followed, 
and  the  court  will  not  interfere  with  its  directions,  unless  upon 
proof  of  special  circumstances  moving  the  court  to  exercise  its 
discretion  otherwise.  Schmehl  v.  Transportation  Co.,  63  L. 
141;   41  A.  385. 

The  cause  of  action  in  thit  case  arose  in  New  York.  The 
plaintiiT  is  a  non-resident  corpora t inn.  The  defendant  is  a  do- 
mestic corporation  with  its  principal  office  and  agent  to  receive 
service  of  process  in  Morris  oounty,  where  the  process  was  sensed. 
Held,  that  the  venue  should  have  been  laid  in  Morris  eoUnty, 
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and  Dot  in  Hudson  couaty,  Kailroad  Co,  v.  Ice  Co.,  65  L.  524; 
47  A.  471. 

Where  there  are  several  defendants,  all  of  whom,  except  one, 
reside  in  this  state,  a  service  of  process  upon  such  non-resident, 
who  ia  temporarily  in  tliis  elate,  will  not  entitle  the  plaintiff 
to  lay  the  venue  in  the  count}'  where  the  non-resident  is  served 
with  summon^.    Paper  Co,  v.  Ridson,  G'i  L.  579;  41  A.  7(l(i. 

In  actions  merely  transitory,  the  venue  may  be  laid  at  tlie 
discretion  of  the  plaintiff,  first,  Jn  the  county  in  which  the  cause 
of  action  arose;  second,  if  the-  plaintiff  resided  in  the  state  when 
tlie  action  was  commenced,  he  may  lay  the  venue  in  the  county 
in  which  he  then  resided;  third,  if  the  defendant  resided  in  the 
state  when  the  suit  was  instituted,  the  venue  may  be  laid  in  the 
county  in  which  the  defendant  then  lived;  and  fourth,  if  the 
defendant  shall  not  be  an  inliabitant  of  this  state,  it  may  be  laid 
in  the  county  in  which  process  shall  have  been  served  upon  him. 
If  the  plaintiff  has  laid  the  venue  in  one  of  the  places  thus 
deeignated  by  law,  it  cannot,  upon  the  common  aJfidavit,  be 
changed  to  any  other  of  the  specified  counties,  or  to  any  other 
county  in  the  state,  tliougli  under  special  circumstances  the 
court  will  change  the  venue  from  one  to  another  of  the  desig- 
naied  counties.    Hell  i'.  Canal  Co.,  15  L.  63, 

I'nder  this  section  the  venue  may  be  laid  by  the  plaintiff  in 
any  one  of  the  four  counties  according  to  tlie  fact,  hut,  if  on..' 
only  of  the  contemplated  situations  in  fact  exists,  the  venue 
must  be  laid  accordingly,  which  will  lie  the  place  of  trial  unless 
changed  by  the  court  under  section  203,  Venue  may  be  laid 
either  in  (1)  the  county  in  which  the  plaintiff  resides,  (2)  in 
which  the  defendant  resides,  (3)  in  which  the  cause  of  action 
arose,  or  (4)  in  which  process  was  served  on  a  nim-residcnt  de- 
fendant.   Chancellor  v.  Morris,  81  A.  347;  8a  L.  14. 

PARTCiCL.tK  Cacses  OP  AcTioy. — An  action  of  debt  for  an 
escape  is  a  transitory  action,  and  plaintiff  may  lay  the  venue  in 
anv  county  he  pleases,    Jones  r,  Pemherton,  7  L.  350. 

Wliere  both  parties  to  an  action  for  slander  reside  in  the 
county  where  the  cause  of  action  arose,  the  action  should  be 
brought  in  tliat  countv,  Kelly  v.  Ilaugh,  00  L.  124;  37  A. 
435. 

An  action  upon  the  third  section  of  the  act  of  February  S'lth, 
1820,  P.  L.,  p.  689,  "for  restraining  the  plaintiff  from  navigat- 
ing the  waters  between  the  ancient  shores  of  New  York  and  \cw 
Jersey,"  is  not  a  local  but  a  transitory  action.  Gibbons  v. 
Ogden,  6  L.  285. 

In  an  action  for  tort  to  the  person,  commitled  in  anothei 
state,  the  venue  may  be  laid  m  the  county  in  which  the  defend- 

II 
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ants  were  served  witli  process.  Aekerson  f.  Railway  Co.,  31  L. 
309. 

An  action  by  a  lessor  against  his  lessee  for  damages  for 
breacliee  of  covenants  contained  in  the  lease  is  a  transitoi^'  ac- 
tion, in  which  the  venue  may  be  laid  by  the  plaintiff  as  in  other 
transitory  action?.     Clement  v.  Stanger,  75  L.  287;    68  A.  97. 

Cit.WGE  OF  Venue  is  General. — In  a  transiton-  action,  if 
the  plaintiff  reside  out  of  tlie  state,  and  the  venue  is  not  laid  in 
the  county  where  the  cause  of  action  arose,  or  where  the  de- 
fendant resides,  the  court  will,  on  motion,  and  without  affidavit 
of  defense,  change  the  venue  to  the  countv  where  the  defendant 
resides.  Woriey  v.  Seudder.  10  L.  231 ;  Dauehy  v.  Taylor,  9  L. 
96.  So,  where  an  appearance  was  endorsed  on  the  writ,  the 
plaintiff  being  a  non-resident.  McMenomy  r.  Williamson.  11 
L.  316. 

The  court  will  not  change  the  venue  on  tlie  ground  of  incon- 
venience, upon  any  nice  balancing  of  circumstances  of  mere 
accommodation  to  the  parties.  Over  these  the  legal  right  of  the 
plaintiff  must  prevail.  Simanton  r.  Moore,  65  L.  530;  51  A. 
621. 

In  an  action  for  breach  oi  covenant  of  seizin  and  warranty 
the  court  will  not  change  the  venue  to  the  county  where  the 
lands  lie,  without  an  affidavit  stating  special  circumstances. 
Ward  V.  Holmes.  7  L.  171. 

Court  has  the  power  under  special  circumstances  to  change 
the  venue  in  an  action  of  debt  on  a  bond.  Meldrum  v.  Sarvis, 
1  L.  203 ;   contra,  Sliotwell  v.  Clark,  Id.  205. 

Yenur  may  be  Changed  in  Ejectment. — Coxe's  Case,  Id. 
203;  Parvin  v.  Miller,  Id.  206;  contra.  Deacon  v.  Shreve,  23 
L.  204.  ' 

The  court  will  order  the  venue  changed,  even  when  laid  in  the 
pmper  county,  if  it  appears  that  a  fair  trial  cannot  be  had  there. 
Murray  i;.  Railroad  Co.,  23  L.  63.  In  order  to  warrant  a  change 
of  venue,  it  must  appear  that  a  fair  trial  cannot  be  had  in  the 
county  where  it  is  laid,  by  positive  evidence  or  facts,  and  not  by 
the  mere  opinion  of  witnesses.  Id.  Nor  upon  their  belief. 
Meldrum  v.  Sarvis,  1  L.  203,  206. 

Hearsay  evidence  not  sufficient  to  support  a  motion  to  change 
the  venue.  Den,  Leo  v.  Evaul,  1  L.  283.  In  local  actions  the 
venue  may  be  changed,  but  it  must  be  on  clear  proof  that  an 
impartial  trial  cannot  otherwise  l)e  bad.  Id.  TVHien  the  plaint- 
iff is  desirous  of  changing  the  venue,  he  must  move  to  amend, 
and  a  suggestion  must  be  entered  on  the  record.     Id. 

A  motion  to  change  the  venue  on  the  common  affidavit  must 
be  before  plea  tiled ;   if  a  s])ecial  ground  is  laid,  the  venue  may 
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be  changed  after  plea  pleaded.  Wildes  v.  Meires,  H  h.  390. 
Where  a  special  ground  is  laid,  and  circumstances  are  brought 
before  the  court,  by  which  it  is  shown  that  the  defendant  may 
be  exposed  to  unnecessary  difficulty,  or  the  fair  administration 
of  justice  be  interrupted,  the  venue  may  be  changed  after  plea 
pleaded.  Bell  v.  Canal  Co.,  15  L.  63.  Avenue  may  be  changed 
after  issue  joined.  Wistar  v.  Johnson,  1  L.  260;  Snowden  i'. 
Johnson,  3  L.  469,  471.  Change  of  venue  on  common  affidavit 
refused.    Kerr  v.  Wliitaker,  Id.  514;   In  re  Hall,  5  L.  718. 

An  affidavit  taken  without  notice  to  the  adverse  party  cannot 
be  read  in  support  of  a  motion  to  change  the  venue.  Parker  v. 
Bank,  8  L.  160. 

A  motion  to  change  the  venue  to  M.,  when  the  cause  of  action 
did  not  arise  there,  was  refused;  there  being  no  proof  that  the 
witnesses  of  either  partv  resided  there.  Abrams  v.  Wood,  4  L. 
30;  Dauchy  v.  Tavlor,'9  L.  96;  McMenomy  r.  Williamson,  11 
L.  316. 

Where  the  defendant  was  a  bank  corporation,  and  the  trans- 
action out  of  which  the  suit  arose  occurred  at  the  bank,  and  all 
the  books,  etc.,  of  the  bank  were  necessary  evidence,  and  coidd 
not  be  removed  without  great  inconvenience  and  loss,  the  venue 
was  changed  to  the  countv  where  the  bank  was  situated.  Kerr 
r.  Bank,  4  L.  363.    See  Bank  v.  Hedenberg,  16  L.  352. 

In  transitory  actions,  the  court  will  not  change  the  venue  on 
the  ground  of  inconvenience  upon  any  nice  balancing  of  cir- 
cumstances of  mere  accommodation  to  the  parties.  Over  these 
the  legal  right  of  the  plaintiff  must  prevail.  Demarest  v.  Ilurd, 
46  L.  471. 

pREst'MPTtoxB  AS  TO  Residexce. — The  plainfifTs  residence 
will  be  presumed  to  be  wliere  he  alleges  it  to  he,  unless  the  con- 
trary appear.     Dabaghian  v.  KafTaflan.  71  L.  115;    58  A.  106. 

Cited.— Fruit  Co.  f.  Fox,  76  L.  48-i;   70  A.  460. 

203.  Change  of  Venae:  Rule:  Stay  of  Proceedings. 

In  actions  pending  in  the  supreme  court,  a  jus- 
tice in  vacation  on  application  of  any  party  on  no- 
tice and  for  good  cause  may  Rrant  a  rule  to  show 
cause  at  the  next  term  why  the  venue  should  not 
be  changed  to  some  other  county  than  that  in 
which  it  is  laid  in  the  declaration,  and  for  the 
taking  of  depositions  to  be  used  on  the  argument 
of  such  rule,  which  rule  shall  be  granted  with  or 
without  a  stay  of  proceedings,  as  such  justice  may 
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direct.    (P.  L.  1903,  p.  590;  3  C.  S.  4115;  Rev.,  sec. 
231;  Rev.  of  1874;  1855,  p.  30.) 

Cited  in  opiDion  by  Mintura,  for  reverBal.  Case  affirmed  by 
divided  court.     McCarter  v.  Oyster  Co.,  78  L.  394 ;   75  A.  211. 

203a.  Venue. 

P>ery  complaint  shall  lay  the  veuue,  or  in  de- 
fault thereof,  may,  in  the  discretion  of  the  court 
or  a  judge,  be  stricken  from  the  files.  (S.  C.  Rule 
54,  June,  1916.) 

6.  Security  fnr  Costs. 
204.  Non-Besident  to  Oive  or  Hake  Deposit, 

If  the  plaintiff  reside  out  of  this  state  he  shall, 
if  required  at  any  time  before  notice  of  trial,  give 
bond  to  the  defendant  in  one  hundred  dollars,  with 
sufficient  sureties  resident  in  this  state,  ■\vith  con- 
dition to  prosecute  his  action  with  effect  and  to 
pay  costs  if  he  discontinue,  be  non-suited  or  a 
judgment  pass  against  him;  which  bond  shall  be 
filed  in  the  clerk's  office  of  the  court  in  which  such 
action  is  pending;  or  in  lieu  of  such  bond  the 
plaintiff  ma}'  deposit  the  sum  named  with  the  clerk 
as  securitv  to  the  defendant  for  costs.  (P.  L.  1903, 
p.  590;  3  C.  S.  4115;  Rev.,  sees.  232,  233;  R.  S. 
929,  sec.  74;  1799,  sec.  73;  1887,  p.  50;  1890,  p. 
487;  Rev.  of  1874.) 

Operation  and  Effect  in  General.— The  right  of  a  de- 
fendant in  equity  to  require  from  the  complaioaDt,  who  is  resi- 
dent abroad,  security  for  costs  does  not  rest  alone  on  the  pro- 
visions of  tlie  statute.  It  b'  an  ancient  and  well-establiBhed 
rule  tliat  if  tlie  complainant  is  resident  abroad  the  court,  on  the 
application  of  the  defendant,  will  order  liim  to  give  security  for 
costs,  and  in  the  meantime  will  direct  all  proceedings  to  be 
stayed.  Newman  v.  Landrine,  14  E.  291.  Nor  is  it  necessary 
that  the  complainant  should  reside  out  of  the  state  at  the  time 
of  filing  his  bill,  to  entitle  rhc  defendant  to  the  order.     Id.    It 
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will  be  granted  if  the  complainant  goes  abroad  to  reside  after 
tlie  commencement  of  the  suit.    Id, 

Tlie  defendant  iu  ejectment  will  not  be  compelled  to  enter 
Becurity  for  cost*  on  the  ground  that  lie  had  removed  out  of  the 
state  after  entering  into  the  common  rule.  Den  r.  Inslee,  6  L. 
its. 

Where  the  defendant  was  unable  to  find  who  or  where  the 
plaintiff  is,  or  his  place  of  residence,  the  court  granted  a  nile 
that  the  plaintiff  file  seeurity  for  costs.  Mulford  v.  Ueschiat, 
16  L.  272. 

The  court  will  not  annex  to  a  rule  for  a  trial  at  bar  tlie  con- 
dition that  tlie  plaintiffs  give  security  for  costs,  though  the 
plaintiffs  are  an  insolvent  and  irresponsible  corporation.  Bank 
V.  Kvans,  14  L.  298. 

The  court  will  not  impose  upon  a  party  applying  for  a  eom- 
miEsion  to  examine  witnesses  out  of  the  state  the  terms  of  pay- 
ment of  costs  to  his  advorsarv.  Roumage  r.  Insurance  Co.,  12 
L.  9.5. 

A  non-resident  prosecutor  of  an  administration  bond  shall 
give  seeurity  for  costs,  if  required.  Governor  I^  Sureties,  3  L. 
754. 

Rule  to  stay  proceedings  till  security  for  costs  is  filed,  refused 
when  some  of  the  plaintiffs  were  non-residents.  Anonymous, 
3  L.  886. 

This  court  will  not  order  the  plaintiffs  to  give  security  for 
costs  upon  the  ground  that  but  one  of  the  plaintiffs  reside  in 
this  state,  ajid  that  he  had,  several  years  liefore  the  comraenoe- 
ment  of  the  suit,  taken  the  henefVt  of  the  insolvent  laws.  Den 
II.  Boqua,  10  L.  192;   Bank  v.  Evans.  17  E.  298,  300. 

Who  .\be  Nox-RESinENTS. — A  corporation  created  by  the  law 
of  this  state,  and  for  purposes  to  be  carried  on  within  its  juris- 
diction, although  it  has  no  property  within  the  state,  is  not  a 
noo-resident,  within  the  meaning  of  tlie  statute  respecting  se- 
curity for  costs.    Boat  Co.  v.  Andrews,  8  L.  177. 

Actions  by  IxfanT3. — Infant  plaintiffs  residing  in  this  state 
are  not  required  to  give  security.  Cotheal  (ult.  Moorehouse,  21 
L.  .335.  Where  an  infant  plaintiff  residing  out  of  this  state  sues 
by  a  prochein  ami  residing  in  the  state,  the  defendant  by  the 
statute  in  entitled  to  security  for  costs.  Where  the  prochein 
ami  is  irresponsible,  the  court  may  order  security,  or  appoint 
one  responsible.     Id. 

CERTioR.\Ri  PiiocEEDiNOS.— Plaintiffs  in  certiorari,  residing 
out  of  the  state,  will  be  required,  on  motion  and  afllidavit  to  that 
effect,  i«  give  security  for  costs,  and  proceedings  will  be  stayed 
till  such  security  be  given.     Scull  v.  Assignees,  15  L.  430. 
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A  plaintiff  who  resides  in  this  stat«,  and  brings  a  certiorari 
to  remove  a  judgment  rendered  against  him  in  an  action  of 
forcible  entry  and  detainer,  will  not  be  required  to  file  security 
for  costs,  though  it  is  proved  that  he  is  unable  to  pay  the  costs, 
if  the  decision  be  against  him.    Smith  v.  Williamson,  11  L.  315. 

Habe.\s  Corpus  Proceedings. — The  prosecutor  in  a  writ  of 
habeas  corpus  need  not  enter  security.    State  v.  Lyon,  1  L.  403. 

Affidavit  of  Non-Besidence, — The  affidavit  of  non-resi- 
dence to  obtain  security  for  costs,  may  be  made  by  a  party  in  the 
cause.    May  v.  Morton,  8  L.  177. 

Time  for  Application  ice  Security. — Rule  for  security 
for  costs  in  ejectment  may  lie  granted  after  issue  joined.  Den 
f.  Wilson.  5  L.  680. 

Where  the  plaintiffs  (a  foreign  corporation)  filed  their  dec- 
laration in  season,  the  court  refused  an  application  to  require 
them  to  file  security  for  costs  made  by  the  defendants  at  the 
term  next  after  the  return  of  tlie  writ,  who  offered  no  excuse  for 
n^lccting  to  make  an  earliei  application,  nor  any  affidavit  of 
merits.    Bank  v.  Goodwin,  14  L.  439. 

Waiver  of  Securitt. — If,  after  knowledge  of  the  non-resi- 
dence defendant  takes  any  step  in  the  cause  before  applying  for 
tiie  order,  he  thereby  waives  security  for  costs.  Wlien  the  de- 
fendant's affidavit  or  application  for  security  fails  to  show 
clearly  that  the  defendant  did  not  know  of  the  complainant's  re- 
mov^  before  taking  the  last  step  in  the  cause,  the  applicafion 
will  be  denied,    \ewman  v.  Landrine,  14  E.  S91. 

Cited.— Kienzle  v.  Gardner,  73  L.  258;   63  A.  10. 

206.  Demand  for  Security. 

When  a  defendant  is  entitled  to  security  for 
costs,  he  shall  give  notice  to  the  plaintiff  that  he 
requires  such  securitj'  and  thereupon  all  proceed- 
ings shall  be  stayed  until  such  security  is  filed  or 
deposit  made,  and  the  plaintiff  upon  filing  such 
securitj'  or  making  such  deposit  shall  give  notice 
thereof  to  the  defendant,  with  the  names  and  resi- 
dences of  the  sureties;  after  such  notice  the  de- 
fendant shall  have  the  same  time  to  plead  that  he 
had  at  the  service  of  the  notice  requiring  securitv. 
(P.  L.  1903,  p.  590;  3  C.  S.  4116;  Rev.,  sec.  234; 
Rev.  of  1874;  Supreme  Court  Rules  76,  77.) 
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CoxsTRLCTioN  AND  OpEitAi  lov  IN  GENERAL. — The  demand 
of  residence  under  section  4,  ante,  is  not,  in  contemplation  of 
law,  merely  ancillary  tn  the  demand  of  security  for  costs.  There 
are  other  purposes  which  the  atatute  providing  for  it  was  in- 
tended to  accomplish,  and  it  is  of  use  in  other  cases  than  where 
the  plaintiff  is  a  non -rest dent.  Thp-pumew  of  this  section, 
which  stays  the  running  of  time  to  plead  on  the  service  of  a. 
notice  requiring  security  of  u  nnn-recident  plaintiff,  is  not  ex- 
tended to  a  notice  which  mav,  with  cqnal  propriety  and  efficacy, 
he  served  on  a  resident  plaintiff.    AVhitney  v.  Bank,  40  L.  483. 

Demand  of  security  for  costs  may  be  made  after  obtaining  a 
nile  extending  the  time  to  plead,  and,  if  made  before  iw^ue 
joined,  it  operates  as  a  stay  of  proceedings.  Ohtaining  a  rule 
to  extend  time  to  plead  is  i;o  waiver  of  the  right  to  demand 
seeuriti'  for  costs.    Rommel  r:  Kirk,  4  N.  J.  L.  J.  Slfi. 

Our  statute  authorizing  demand  for  security  for  coats  does 
not  ahrogate  the  common  law  rule  which  allows  application  to 
the  court  for  security  to  be  made  in  certain  eases  even  after 
issue  joined.  Id,  After  issue  joined,  application  may  bo  made 
to  the  court  upon  notice  for  securilv  for  cost".  Code  v.  Wil- 
liams, 5  X.  J.  L.  J.  218 

Cited.— Kitnzle  v.  Gardner,  73  L.  2o8;   63  A.  10. 

206.  Affidavits  of  Sureties:  Exceptions  to  Sureties. 

The  plaintiff  may  at  the  time  of  filing  his  bond 
for  costs  file  therewith  an  affidavit  of  each  surety, 
that  he  is  a  resident  of  this  state  and  is  worth  two 
hundred  dollars  after  all  his  debts  are  paid,  or  an 
approval  of  the  sureties  indorsed  on  said  bond  by 
a  judge  of  the  court  or  a  supreme  court  commis- 
sioner; in  case  no  snch  affidavit  or  approval  is 
filed,  the  defendant  may  within  ten  days  after  no- 
tice of  filing  security  give  notice  that  he  excepts 
to  the  sureties,  in  which  case  the  plaintiff  shall 
file  such  affidavit  or  a  new  bond  with  such  affi- 
davit of  the  sureties  thereto  annexed;  the  defend- 
ant shall  have  the  same  time  to  plead  after  notice 
of  filing  such  affidavit  or  new  bond  as  he  had  at 
the  service  of  the  notice  of  exceptions;  the  plaint- 
iff may  file  such  bond  and  affidavit  or  approval  and 
give  notice  thereof  before  security  is  required. 
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(P.  L.  190:i,  p.  591;   3  C.  S.  4116;   Rev.,  sec.  235; 
Rev.  of  1874;  Supreme  Court  Rule  78.) 

riTKD.— Kit-iizlc  r.  Oaidn.'r,  73  h.  2.->8;   63  A.  10. 


6.  Clrcmt  Record :  Postea  and  Judgment. 

See  filing  pnt^lra.  V  A.  1!)]3,  nile  76;  S.  C,  R.  1013,  rule 
11(>,  g  ;i!)3. 

Failnie  to  file  pi)«ten,  a  waiver  of  finding  or  verdiet,  when, 
S.  C.  R.  wn,  nile  117.  g  3!»l. 

Finding  inHiided  in  pmten.  wlicu,  P.  A.  1012,  rule  74;  S.  C. 
R.  19in.  rule  113,  g  391. 

207.  Trial  of  Supreme  Court  Is&ne  at  Circuit:  Transcript. 

When  an  issue  in  the  supreme  court  is  to  be 
tried  at  a  circuit,  a  transcript  of  the  pleadings  in 
the  action  with  a  proper  placita  shall  be  sent  to 
the  circuit  which  shall  be  a  suflScient  warrant  for 
the  latter  to  proceed  upon,  hear  and  determine  the 
action;  either  partv  mav  have  such  transcript  if 
required.  (P.  L.  1903,  p.  591;  3  C.  S.  4116;  Rev., 
sec.  239;  R.  S.  196,  sec.  8;  An  act  relative  to  the 
Supreme  and  Circuit  Courts,  passed  1799,  sec.  8; 
Rev.  1820,  453;  Pat.  396.) 

Transcript  Av-^ilable  on  Tbial  at  Future  Terms. — The 
transcript,  when  once  sealed  and  certified  by  the  clerk,  need  not 
in  ordinar)'  cases,  Iw  altered  in  date  or  repealed,  though  the  trial 
does  not  take  place  at  the  first  cireuit  after  the  transcript  is 
made  out  and  certified;  but  the  same  certificate  will  answer 
for  the  trial  nf  the  cause  at  any  future  term.  Mickle  tub. 
Dunham,  10  L.  150. 

Clerk  may  authorize  preparation  and  authentication  of  tran- 
script. The  clerk  may  permii  tlie  attorney  to  make  out  a  tran- 
script of  the  pleadings  in  the  cause,  and  affix  the  signature  of 
the  clerk  and  the  seal  of  this  court  to  the  certificate  required 
bv  law,  when,  in  fact,  such  pleadings  are  on  file.  Caldwell  v. 
Estell,  20  L.  326. 

Necessity  of  Transcript. — It  is  plain  that  the  party  must 
procure  the  cireuit  record  in  the  first  instance  and  present  it 


Dig,, z.d  by  Google 


Miscellaneous  Pbovisioss.  169 

to  the  trial  judge  before  he  can  have  his  trial.  Parker,  J.,  id 
Wcinberiser  v.  Erie  R.  R.  Co.,  8fi  L.  2.">9;    90  A.  1013. 

Variasce  Between  Recoed  aso  Copy  of  DECL,vR.tTiON. — 
It  does  not  constitute  a  variance  that  the  circuit  record  differs 
from  a  copy  of  the  declaration  furnished  defendant  hy  plaint- 
iff's attorney;  he  should  olifain  a  copy  from  the  files  of  the 
court,  made  hy  the  clerk.    Ofjden  v.  Gibbom.  5  L.  .IIS,  533. 

208.  Trial  by  Consent  in  Ciixuit  Court  ac  Common  Pleas. 
By  consent  of  pai-ties  a  supreme  court  issue  may 

be  sent  by  the  justice  of  the  circuit  to  be  tried  in 
the  circuit  court  or  court  of  common  pleas  of  the 
cotinty  wherein  the  venue  is  laid,  and  in  relation 
to  such  trial  the  judge  holding  said  circuit  or  com- 
mon pleas  shall  have  the  same  power  as  a  justice 
of  the  supreme  court,  including  power  to  amend, 
to  sign  the  postea,  to  settle  and  seal  exceptions  and 
to  grant  a  rule  to  show  cause  for  a  new  trial.  (P. 
L.  1903,  p.  591:  3  C.  S.  4116;  Rev.  of  1903.) 

209.  Return  of  Transcript  1^  Conat  Trying  Snpreme  Couri; 

Issue:  Postea. 

The  court  before  whom  a  supreme  court  issue 
shall  be  tried  shall  return  the  transcript  with  the 
verdict  and  other  proceedings  had  thereon  to  the 
supreme  court  at  the  next  term,  and  the  supreme 
court  shall  receive  and  file  the  same,  and  give 
judgment  thereon  according  to  law;  if  the  justice 
or  judge  shall  die  before  signing  the  postea  the 
supreme  court  may  order  judgment  to  be  entered 
in  accordance  with  the  proceedings  of  the  trial 
court  on  the  production  of  the  circuit  court  record 
with  the  postea  annexed,  signed  by  the  clerk  and 
under  the  seal  of  the  said  court,  which  certifica- 
tion the  clerk  of  said  court  shall  make;  and  in 
such  ease  all  questions  as  to  form  of  the  postea 
shall  be  determined  by  the  supreme  court  and  the 
postea  may  be  amended  as  to  matter  of  form  by 
said  court.    (P.  L.  1903,  p.  591;  3  C.  S.  4117;  Rev., 
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sec.  240;  R,  S.  196,  sec.  13;  Act  relative  to  the 
Supreme  and  Circuit  Courts,  sec.  13;  see  sec.  207, 
ante:  1892,  p.  313.) 

Amendment  of  Postea. — The  right  to  amend  a  postea  is 
unquestionabk'.  It  may  be  corrected  by  the  judge's  notes,  or 
by  entries  or  memoranda  of  ibe  clerk  of  the  circuit,  or  by  other 
evidence.  Ferguson  ads.  State,  31  L.  283.  An  application  to 
amend  a  postea  should  be  made  to  the  trial  judge,  and  the  court 
in  banc  should  not  entertain  sucli  a  motion  unless  the  matter 
is  referred  to  the  court  by  the  judge.  Peters  u.  Fogarty,  55  L. 
386;  2G  A.  853,  When  an  application  is  made  to  amend  a 
postea,  on  the  ground  that  it  does  not  correctly  state  the  verdict 
actually  delivered  by  the  jury  in  open  court,  the  testimony  of 
the  jurors  is  admissible  to  show  what  verdict  they  did  deliver. 
Id. 

210.  Judgment  on  Postea:  Belicta. 

P.  L.  1903,  p.  r>92;  3  C.  S.  4117;  Rev.,  see.  241; 
1855,  see.  39;  1857,  p.  298,  sec.  8. 

Repf_\led  by  P.  A.  191S,  p.  384,  §  34,  %  204. 

See  P.  A.  1912,  rule  7t!;  S.  0.  R.  1913,  rule  IIB;  post,  § 
393. 

Repealed  Section  Cited  in;  power  of  special  judge.  A 
judge  of  the  circuit  court,  specially  appointed,  may  not  sign  an 
order  for  judgment  in  the  supreme  court.  A  justice  of  the 
supreme  court  onlv  may  make  such  an  order.  MeConnell  v. 
Cement  Co.,  74  L.'rSf;   G7  A.  346. 

7.  Bills  of  Exceptions  and  Rules  to  Uiow  Cause. 

See  bill  of  exceptions  abolished,  P.  A.  1912,  p.  382,  see.  25; 
as  amended,  P.  L.  1916,  p.  109;   post,  §  285. 

New  trial. 

\ot  granted  unless  substantial  error,  P.  A.  1913,  p.  382,  sec. 
S7;   post,  §  287. 

Fse  of  new  evidence  on  application  for,  P.  A.  1912,  p.  382, 
sec.  28 ;  post,  %  288. 

Questions  considered  as  grounds  for,  P.  A.  1912,  p.  397,  rule 
72;    S.  C.  R.  1913,  rule  131,  §  380. 

As  to  damages  onlv,  P.  A.  1912,  p.  379,  rule  73;  S.  C.  R. 
1913,  rule  132,  §  38l' 
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Statement  of  caee  for,  P.  A.  1918,  p.  379,  rule  70;  S.  C.  E. 
1913,  rule  110,  §  370. 

Statement  of  case  for  preparation,  P.  A.  19ia,  p.  397,  rule 
71 :  S.  V.  E.  1913,  rule  ill,  |  371. 

Verdict  or  finding  waived  unless  poetea  filed  within  10  davs 
after  first  day  of  ne.vt  term,  S.  C.  K.  1913,  rule  117,  §  394." 

Judge  at  circuit  may  order  a  new  trial  wliere  tlie  jury  disre- 
gard an  instruction  to  find  a  verdict,  S,  C.  E.  1913,  rule  121, 
I  383. 

Motion  Cor,  to  be  made  at  term  when  poRtea  returned  or 
succeeding  term,  S.  C.  E.  1913,  rule  121,  §  38ti. 

Eule  to  show  cause. 

Effect  to  bar  an  appeal  eicept  on  point  expressly  reserved, 
P.  A.  1912,  p.  399.  rule  83;    S.  C.  R.  1913,  rule  129,  S  491. 

Mav  be  special,  question  considered,  P.  A.  I91"i.  p.  399,  nile 
83;   S,  C.  B.  1913,  rule  130,  §  401. 

Application  for,  shall  first  be  made  before  the  judge  before 
whom  the  trial  took  place,  S.  C.  R.  1913,  rule  123,  §  384. 

Such  application  to  be  made  ex  parte  and  six  days  after  ver- 
dict, S.  V.  R.  1913,  rule  123,  §  385. 

Parfv  entering  rule  shall  file  and  serve  reatmns  for  new  trial, 
S.  C.  it.  1913,  rule  135,  §  387. 

Argument  shall  be  brout^bt  on  at  next  term  fitter  entry  of 
nile.  S.  C.  E.  1913,  rule  125.  ^  387. 

State  of  ca.»e,  how  settled,  S.  C.  R.  1913,  rule  12(5.  §  388. 

Onlv  one  counsel  to  be  heard  on  motion  for  rule,  S.  C.  R. 
1913,  rule  127,  §  389. 

If  rule  discharged,  judgment  final  shall  be  entered  as  of  time 
when  judgment  nisi'waa  taken,  S,  C.  B.  1913,  rule  128,  §  390. 

211.  Bilb  of  Exceptions  aball  be  SetUed  and  Sealed  by 
Justice. 

P.  I..  1903,  p.  592;  3  C.  S.  4117;  Rev.,  sees.  242, 
245;  R.  S.  980,  sec.  1;  An  act  directing  bills  of  ex- 
ceptions to  be  sealed,  passed  1797;  Rev.  1820,  293; 
Pat.  245;  Rev.  of  1874;  Supreme  Court  Rule  83; 
1888,  p.  237. 

Eepealed  by  P.  L.  1912,  p.  384,  §  34,  g  294. 

Repealed  Section  Cited  in  Mann  v.  Glover,  14  L.  195. 
See  Bellon  v.  Gibbon,  12  L.  76,  78;  Associates  r.  Davison,  29 
L.  415,  417;  Coxe  v.  Field,  13  L.  215,  218;  Ford  v.  Pott«,  6 
L.  388,  392;  Furman  v.  Applegate,  23  L.  38,  33;  Railroad  Co. 
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r.  Monre,  24  L.  82 1;  Apgar  r.  Hiler,  24  L.  812,  817;  Xewtnn 
adn.  Gloucester,  6  L.  405:  "\"aii  Waggoner  v.  Coc,  25  L.  19T; 
Rnfton  i'.  Morris.  35  L.  173,  176;  Johnson  v.  State  26  L.  311; 
Brand  v.  Ixingstrcet,  4  L.  335,  328;  In  re  Carle,  CO  L.  83;  37 
A.  608;  State  v.  Holmes.  31)  L.  63;  Donnellv  r.  State,  26  L. 
4C}->;  State  r.  Holmes,  36  I.  62;  Agnew  r/Campbell,  17  L. 
t'Ol:  Wilson  ails.  Moore,  19  L.  186;  Anonymous,  2  L.  664; 
Moore  v.  Hamilton.  24  L.  532;  Clarke  v.  Fiilso,  2  L.  263: 
Martin  r.  Thompson,  10  L.  148;  Williams  v.  Sheppard.  13  L. 
76;  I^fferts  r.  State.  47  L.  20;  6  A.  521;  Lutes  r.  Alpaugh. 
23  L.  Ifi.j;  Corv  v.  FrephokUrs,  44  L.  445;  DriscoU  v.  Carlin, 
50  h.  28;  n  A.  482;  Itohbins  t:  Vanflerlteck.  55  L.  364;  26 
A.  !)]!);  Cohen  r.  Gartner,  52  L.  Ill;  18  A.  691 ;  Fruit  Co.  r. 
Fos,  7«  L.  482:  70  A.  460;  State  r.  Mnn<rano.  77  L.  544:  73 
A.  366;   Lopcr  r.  Somors,  71  L.  657;   61  A.  85. 

212.  Death  of  Jiidgfe  Vitlioiit  Sealing  Exertions. 

P.  L.  1903,  p.  592;  3  C.  S.  4118;  Rev.,  sec.  243; 
1865,  p.  776;  1889,  p.  92. 

RkI'Ealed  by  P.  L.  1!)12,  p.  384,  §  34,  §  294. 

213.  Ooatenta  of  Bill  of  Ezceptiona. 

P.  L.  1903,  p.  592;  3  €.  S.  4118;  Rev.,  see.  244; 
Rev.  of  1874;  Supreme  Court  Rule  82. 

Repealed  by  P.  L.  1912,  p.  384,  §  34,  §  294. 

Kepraled  Section  Cited  in  Donnelly  v.  State.  26  L.  465; 
Associates  r,  Davison,  29  L.  415:  Packard  v.  Railway  Co.,  54 
L.  229;  23  A.  722;  Moran  v.  Green,  21  L.  562;  Oliver  r. 
PhelpB.  ai  L.  597;  Id.,  20  L.  180;  Petre  <wfa.  State,  35  L.  64; 
Dodge  V.  State,  24  L.  456.  See  Budd  v.  Crea,  6  L.  370.  373 ; 
Moore  v.  Hamilton,  24  L,  532;  Gibhons  v.  Ogden.  5  L.  853, 
854. 

214.  Btile  to  Show  Cause  a  Waiver  of  Bills  of  ExoeptiMU 

Except  on  Points  Beaearved. 
P.  L.  1903,  p.  593;  3  C.  S.  4119;  Rev.,  see.  246; 
Rev.  of  1874:  Supreme  Court  Rule  42. 
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Repealed  by  P.  L.  1912,  p.  384,  §  3-1,  §  294. 

See  P.  L.  1912,  p.  399,  rule  83;  S.  C.  E.  1913,  rule  129; 
post,  §  401. 

Eefealed  Section  Cited  in  Traction  Co.  v.  Wlielan,  60  L. 
154;  37  A.  1106;  Wilson  ads.  Moore,  19  L.  186;  Finley  v. 
Handley,  50  L.  503;  14  A.  585;  Meeker  v.  Boylan,  27  L.  2G2; 
Mano  V.  Glover,  14  L.  195;  Ogden  v.  Gibbons.  5  L.  853; 
Bunting  tuis.  Allen,  18  L.  899;  Paulison  ads.  Halsey,  37  L. 
205 ;  38  L.  488 ;  Haden  v.  Manufacturing  Co.,  73  L.  308 ;  63 
A.  7;   Karl  t^.  Diamond,  77  L.  167;   71  A.  46. 


8.  Caw  Cwtifled. 
215.  Case  Certified  to  Supreme  Court. 

The  circuit  court  may  upon  terms  state  and 
certify  anj'  question  of  doubt  or  difficulty  to  be 
argued  at  the  bar  of  the  suijreme  court;  which 
court  shall  hoar  the  same,  and  after  opinion  given 
therein  certify  the  same  to  the  said  circuit  court, 
which  court  shall  render  judgment  therein  in  con- 
formitv  to  such  opinion.  (P.  L.  1903,  p.  593;  3  C. 
S.  4119;  Rev.,  sec.  247;  R.  S.  200,  sec.  5;  1838,  p. 
61,  sec.  6.) 

CONSTELCTION"     ANT)     OPEiUTION     IN     GENERAL. — Under    OUr 

Practice  aet  the  circuit  court  is  required  to  settle  all  disputed 
facts  before  it  can  send  a  cade  to  tlie  supreme  court  for  its  ad- 
visory opinion.  Destefano  v.  Calandriello,  57  L.  483;  31  A. 
385;  Bunn  v.  Bailwav  Co.,  (i5  L.  372;  47  A.  440;  Wilson  v. 
Railroad  Co.,  64  L.  44';  44  A.  850. 

In  cases  certified  by  'circuit  courts  for  advice,  tlie  supreme 
court  deals  with  questions  ot  law  only.  Lumlwr  Co.  v.  Bur- 
rough?,  62  L.  469;   41  A.  695. 

The  supreme  court,  on  a  rule  to  show  cause" why  a  now  trial 
should  not  be  granted  of  an  issue  tried  at  the  circuit,  will  not 
consider  questions  embraced  in  exceplions  reserved  in  the  rule, 
and  therefore  it  will  not  gi*-3  its  advisory  opinion  to  a  circuit 
court  on  questions  embraced  in  exceptions  reserved  in  a  rule  to 
show  cause  why  a  new  trial  should  not  he  granted  of  an  issue 
tried  in  that  circuit.     Holler  r.  Boss,  67  L.  60;    50  A.  343. 
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Tliis  section  permits  the  certificatioQ  of  fundamental  ques- 
tions only,  a  decision  of  which  disposes  of  the  ease.  McDonald 
V.  Central  R.  R.  Co.,  95  A.  ^34;  Von  Xovelly  v.  Carpenter,  97 
A.  779. 

Questions  kot  Properly  Cebtified. — Under  section  254, 
post,  rules  of  practice  settled  by  judicial  decision  in  the  supreme 
court  extend  to  the  circuit  courts.  Therefore,  such  questions  are 
not  pending,  and  do  not  present  a  case  of  doubt  and  difficulty 
to  be  certified  under  this  section.  Holler  v.  Ross,  67  L.  60;  50 
A.  342. 

Whether  a  verdict  was  contrary  to  the  weight  of  the  evidence, 
and  the  damages  e.\cessive,  arc  not  questions  properlv  certified. 
Murray  v.  Railway  Co.,  61  L.  301 ;   39  A.  648. 

The  question  whether,  on  the  whole  case,  there  was  evidence 
on  the  question  of  fraud  which  should  have  been  submitted  to 
the  jury  is  not  such  a  fundamental  question  as  may  be  certified 
under  this  section,  since  its  decision  would  not  control  the  de- 
cision. McDonald  v.  Central  R.  R.  Co.,  95  A.  734.  Under  tliis 
section  all  matters  of  fact  mi'st  he  settled  in  the  circuit  court, 
and  only  questions  of  law  can  he  certified  to  the  supreme 
court.     Id. 

Matter  Arisisq  in  Elrotions. — Tlie  supreme  court  can- 
not express  an  advisory  opinion  except  in  cases  falling  within  the 
operation  of  this  section,  and  a  justice  of  the  supreme  court, 
sitting  under  the  act  regulating  elections,  approved  May  28th. 
1890,  to  decide,  in  a  summary  way,  upon  the  fairness  and 
legality  of  certain  elections,  cannot  call  upon  the  supreme  court 
for  its  advisory  opinion  touching  any  matter  in  the  course  of 
such  proceedings.     In  re  Margarum,  55  L.  12;   25  A.  702. 

CiTEa).— Welch  v.  Woodworking  Co..  61  L.  57  ;  38  A.  824 ; 
Mendles  v.  Danish,  74  L.  333;  65  A.  888;  Kchoe  r.  Stagmeier, 
70  L.  175;   56  A.  252. 

216.  Owtificato  Filed,  Etc 

When  a  question  is  so  certified  the  clerk  shall 
file  the  certificate,  enter  a  rule  as  of  course  setting 
the  cause  doivn  for  arj^ument  and  place  the  same 
on  the  paper  giving  it  priority  according  to  the 
date  of  the  filing  the  certificate.  (P.  L.  1903,  p. 
593;  3  C.  S.  4120;  Rev.,  sec.  248;  Rev.  of  1874; 
Supreme  Court  Rule  36.) 
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217.  EiTOr  Assigned  on  Certified  OpinioiL 

Where  judgment  shall  he  rendered  by  any  cir- 
cuit court  in  conformity  to  the  certified  opinion 
of  the  supreme  court  upon  a  question  so  certified 
and  a  writ  of  error  shall  he  brought  to  reverse 
such  judgment,  such  certified  opinion  shall  be  re- 
turned with  the  writ  of  error  as  part  of  the  record 
and  error  may  be  assigned  thereon;  if  error  be 
fomid  therein  the  judgment  mav  be  reversed.  (P. 
L.  1903,  p.  593;  3  C.  S.  4120;  Rev.,  sec.  249;  1855, 
see.  86.) 

Errors  ix  Advisory  Oi'fxios  xot  Amsioxable  on  Erroh, 
— When  a  motion  for  a  new  trial  is  certifiixl  by  the  circuit  court 
to  the  supreme  court  for  its  advisory  opinion,  errors  in  eucli 
advieory  opinion  cannot  be  aspigned  on  error  in  the  court  of 
errors.'  Railroad  Co.  v.  Nevelle,  51  L.  332;  17  A.  83C;  19  A. 
538. 

Cited.— De  Baun  v.  Brand,  61  L.  624;  41  A.  958. 


9.  Penalties  and  Damages:  How  Eecovered. 
218.  Recovery  of  Damages  or  Penalty. 

Whenever  in  this  act  it  is  provided  that  any  per- 
son shall  be  liable  for  any  damages  or  penalty  for 
the  doing  or  not  doing  of  any  act,  such  damages 
or  penalty  may  be  recovered  with  costs  by  the 
party  aggrieved  by  an  action  on  contract  in  any 
court  of  competent  jurisdiction,  and  ever\'  action 
for  the  recovery  of  a  penalty  imposed  by  this  act 
shall  be  instituted  within  one  year  after  the  liabil- 
ity was  incurred.  (P.  L.  1903,  p.  593;  3  C.  S.  4120; 
Rev.  of  1893;  Rev.,  sec.  11;  R.  S.  929,  sec.  10; 
1799,  sec.  10.) 

By  this  seclion  an  action  arising  out  of  the  violation  of  the 
act  of  1884,  page  339,  providing  a  penalty  for  refusing  admis- 
sion into  a  theatre  to  a  negro  mav  he  brought  on  contract. 
Miller  v.  Stampul,  83  L.  2T3;   84  A.  201. 
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10.  Suits  by  Common  Informers. 

219.  Indorsement  of  Special  Note  on  Infonnation  in  an 
Action  by  Infcomers:  Pnxieas:  Eta 
In  every  action  instituted  by  an  informer  on  a 
penal  statute,  a  special  note  shall  be  endorsed  on 
the  infoiinatiou  of  the  Yer}'  day,  month,  and  year 
of  its  institution,  and  such  action  shall  be  of  record 
from  that  time  and  not  before;  and  upon  every 
process  in  such  action  to  compel  the  appearance  of 
the  defendant  shall  be  endorsed  the  name  of  the 
party  who  prosecutes  and  the  title  of  the  statute 
upon  which  the  action  is  founded;  any  clerk  issu- 
ing process  contrary  to  this  provision  shall  forfeit 
to  the  party  against  whom  such  process  is  issued 
ten  dollars  for  every  offense.  (P.  L.  1903,  p.  594; 
3  C.  S.  4120;  Rev.,  sees.  253,  254;  R.  S.  919,  sees. 
I,  2;  An  act  relative  to  suits  instituted  by  common 
infoi-mers,  passed  1799,  sees.  1,  2;  Rev.  1820,  405; 
Pat.  348.) 

Constriction-  axd  Opehation  is  Gexeral. — In  an  action 
by  a  common  informer  to  lecover  a  penalty,  the  justice  must 
make  a  special  note  in  his  (iooket  of  the  day,  month  and  year 
of  its  institution.  Ackeraoa  it.  Zabriakie,  7  L.  167.  Merely 
Ptating  the  time  of  the  commencement  of  the  action,  and  the 
amount  of  the  penalty,  wit.Kmt  stating  what  the  penalty  was 
for,  or  under  what  statute  it  accrued,  is  not  sufficient.  Id. 
What  is  an  insufficient  state  of  demand  to  recover  a  penalty 
under  the  "act  regulating  traveling  on  public  and  turnpike 
roads  in  this  state."    Id. 

TtME  AND  Sl'fficies'cy  OF  Entry. — This  note  should  be 
made  at  the  time  or  on  the  day  of  tlie  commencement  of  the  suit ; 
and  if  tTie  justice  omits  to  make  the  entry  until  the  return  of 
the  summons,  the  judgment  will  be  reverwd.  Griffith  v.  West, 
10  L.  301.  Although  it  would  he  convenient  and  proper  to 
make  the  entrv-  more  special,  yet  where  the  nature  of  the  action 
appears  from  the  subseinent  proceedings,  and  the  act  is  in  terms 
complied  with,  it  is  sufficient,    Dallas  ?'.  Hendry,  3  L.  973, 

.^n  entry  in  the  clerk's  docket,  giving  the  return  day  of  the 
summons  and  not  the  day  of  issue,  is  insufficient.    An  endorse- 
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ment  on  the  summons  referring  to  tlie  wet  of  Marili  8tli,  18??, 
and  not  to  the  amended  act  of  May  1st,  1894,  is  insufficient. 
Corlies  v.  Mac-hine  Co.,  17  X.  J.  L.  J.  •i'Afi. 

Necessity  for  Endorseii ext. — In  a  K[\n  tani  action  the 
note  of  the  commencement  r.f  tlie  action  and  tlie  endorsement 
of  the  summons  are  necessary  to  give  ihe  court  jurisdiction,  and 
a  motion  to  set  aside  the  jnocesn  as  defe<.'tive  in  this  respect, 
may  be  made  even  after  an  .ippearance  for  tlie  purpose  of  a  col- 
lateral motion.     Coriics  r.  Machine  Co.,  17  X.  J.  L.  J.  -ISn. 

The  title  of  the  statute  and  the  name  of  the  prosecutor  must 
]>e  endorwd  on  the  writ.  Miller  v.  Stoy,  5  L.  4Tfi;  Oliver  v. 
I^rzaleer,  5  L.  513.  On  an  information  for  profanity  the  title 
of  the  statute  on  which  the  complaint  is  made,  or  the  name  of 
the  prosecutor,  nee<l  not  he  cndorsefl  on  the  process.  .Tohnson 
r.  Barclay.  16  L.  1. 

Effect  ok  Failure  to  Esdoiwe. — Error  in  not  endorsing 
the  summons  in  a  penal  action  as  required  by  this  section,  is  a 
mere  irregularity  and  does  not  deprive  a  justice  of  the  peace  of 
jurisdiction,  Hageman  v.  Van  Doren,  6  X.  J.  L.  J,  SIO.  The 
omisBion  is  nn  irregularity  which,  if  propt^rly  oljjected  to,  would 
defeat  the  process,  hut  which  does  not,  in  the  absence  of  objec- 
tion, deprive  Hie  justice  of  the  right  to  proceed.  Id.  See  Wil- 
liamson V.  Common  Pleas,  42  L.  38li. 

Suit  for  Violating  Child  Labor  Law. — An  action  brought 
by  a  slate  official  by  virtue  of  his  office  for  the  penalty  for  the 
violation  of  Hie  first  section  of  the  Child  Labor  law  is  not 
within  the  provisions  of  this  section.  Brvant  r.  Hardware  Co., 
76  L.  4o :   69  A.  'jn. 

FaIU'IIE    to     EKDORi^K     NOT    JlKlsnECTIONAL     DEFKCT. Tlie 

failure  to  endoi-se  upon  the  process  in  a  penal  action  the  title  of 
the  statute  is  an  irregularity  that  will,  up<m  objection,  defeat 
the  process;  it  i?  not  a  jurisdictional  defect.  Haves  r.  Storms, 
64  L.  514;   45  A.  809;   2.3  X.  J.  L.  .L  150. 

Suit  Aoainst  HAii.iiOAn  Company  for  Penalty. — In  a  qui 
tam  action  to  recover  from  -«  railroad  company  a  penalty  nnder 
section  38  of  "An  act  respecting  railroads  and  canals."  it  is  nec- 
cssarv  lo  endorse  on  the  process,  not  onlv  the  title  of  such  stat- 
ute, but  also  the  title  of  act  March  lltli'  1880  (P.  L.,  j).  -3031. 
alleged  violation  of  which  is  the  foundation  of  the  action. 
Hunter  r.  Railroad  Co.,  70  L.  101:    ^R  A,  13ft, 

Cited.— See  Minard  r.  Cas  Co.,  7(i  L.  1.12:    fiS  A.  flO. 

Suits  for  Refusal  or  Amiissioy  to  Xeoro. — This  section 
does  not  apply  to  an  action  brought  under  the  act  of  1881.  page 
33fl.  for  refusal  of  admission  to  negro  into  a  theatre.  Miller  r. 
atampul.  83  L.  278;   84  A,  201. 
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Sdits  to  Recover  Penalty  Unbeb  Timber  Act. — To  re- 
cover a  penalty  under  the  Timber  aet  (4  C.  S.  5396),  the  action 
must  be  io  contract  as  prescribed  by  section  319.  Lott  v.  Lev- 
enthal,  80  L.  216;   76  A.  328. 

220.  Defendant's  Plea. 

The  defendant  in  every  such  action  may  plead 
the  general  issue  and  give  in  evidence  any  special 
matter  which,  if  pleaded,  would  be  a  bar  to  the 
action,  giving  notice  with  the  plea  of  the  matter 
so  intended  to  be  given  in  evidence.  (P.  L.  1903, 
p.  594;  3  C.  S.  4121;  Rev.,  sec.  255;  R.  S.  919,  sec. 
3;  Act  relative  to  suits  instituted  by  common 
informers,  sec.  3;  see  sec.  219,  ante.) 

221.  Becovery  by  Covin  no  Bar:    Prosecutor  Liable  for 

Proportion  oi  Penalty  in  Certain  Cases. 
No  recovery  by  verdict  or  otherwise  obtained 
by  covin  or  collusion  in  any  such  action  shall  be  a 
bar  to  any  other  action  prosecuted  in  good  faith; 
and  if  the  prosecutor  of  an  action  for  the  recovery 
of  any  penalty  not  wholly  appropriated  to  the  use 
of  such  prosecutor  shall  compound  with  the  de- 
fendant to  direct  such  action  to  be  discontinued, 
unless  it  be  by  leave  of  the  court,  then  such  prose- 
cutor shall  be  liable  for  so  much  of  the  penalty  to 
the  state  or  any  other  person  than  the  prosecutor, 
as  the  state  or  such  other  person  would  have  been 
entitled  to  if  the  defendant  had  been  convicted. 
(P.  L.  1903,  p.  594;  3  C.  S.  4121;  Rev.,  sees.  256, 
257;  R.  S.  919,  sees.  4,  5;  Act  relative  to  suits  in- 
stituted by  common  informers,  sees.  4,  5;  see  sec. 
219,  ante.) 

222.  Coets  to  be  Paid  by  Informer  on  Non-Stdt,  Etc. 
Every  informer  on  a  penal  statute  shall  pay 

costs  to  the  defendant  if  he  discontinue,  be  non- 
suited or  judgment  pass  against  him,  for  which 
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costs  the  defendant  shall  have  execution  against 
the  goods  and  body  of  such  informer.  (P.  L.  1903, 
p.  594;  3  C.  S.  4121;  Rev.,  sec.  258;  R.  S.  919,  sec. 
6;  Act  relative  to  suits  instituted  by  common 
informers,  sec.  6;  see  sec.  219,  ante.) 

223.  Exceptioiu  io  Application  <tf  Act. 

Nothing  in  the  four  preceding  sections  shall  ap- 
ply to  any  certain  person,  body  politic  or  corpo- 
rate, to  whom  or  to  whose  use  any  forfeiture, 
penalty  or  action  is  or  shall  be  specially  limited 
or  granted  by  any  statute,  but  every  such  certain 
person,  body  politic  or  corporate,  may  in  such  case 
sue,  prosecute  or  inform  as  he  or  they  might  have 
done  if  this  act  had  not  been  passed.  (P.  L.  1903, 
p.  595;  3  C.  S.  4121;  Rev.,  see.  259;  R.  S.  919,  sec. 
7;  Act  relative  to  suits  instituted  by  common  in- 
formers, sec.  7;  see  see.  219,  ante.) 

Cited.— Biyant  v.  Hardware  Co.,  76  L.  45;  69  A.  23. 

11.  Exceptioiu  to  Judges. 

224.  DisqnaUflcation  of  Judge. 

No  judge  of  any  court  who  shall  be  related  in 
the  third  degree  to  any  of  the  parties  to  an  action 
pending  in  such  court,  or  be  interested  in  the  event 
of  such  action,  or  shall  have  been  attorney  of 
record  or  counsel  for  any  party  to  the  action,  or 
shall  have  given  his  opinion  upon  the  matter  in 
question  in  such  action,  shall  nominate  or  strike 
the  jiuy  or  sit  on  the  trial  or  argument  of  any 
point  in  controversy  in  such  action;  the  degrees 
of  kindred  in  such  case  shall  be  calculated  accord- 
ing to  the  common-law  manner  of  computation; 
provided,  nothing  herein  shall  be  construed  to  pre- 
vent any  judge  from  sitting  on  the  trial  or  argu- 
ment of  any  point  in  controversy  in  an  action  be- 
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cause  he  may  have  given  his  opinion  in  another 
action  wherein  the  same  matter  in  controversy 
shall  have  come  in  question,  or  because  he  may 
have  given  his  opinion  on  any  question  in  contro- 
versy in  the  same  action  in  the  course  of  the  pre- 
vious proceedings  therein,  or  because  the  board  of 
chosen  freeh<)lders  of  any  county,  or  any  township 
or  municipality,  in  which  he  is  an  inhabitant  or 
liable  to  be  taxed,  are  or  may  be  parties  to  the 
record  or  otherwise  interested.  (P.  L.  1903,  p. 
595;  3  C.  S.  4121;  Rev.,  sees.  260,  261,  264;  R.  S. 
992,  sees.  1,  2;  1820,  p.  90,  sees.  1,  2;  1849,  p.  129.) 

CoxsTRUCTioN  AND  Opkilu'ion  IN'  Oener.*l. — Wlieu  the  leg- 
islature provides  for  the  exercine  of  judicial  functions  it  cannot 
change  their  essential  nature,  and  authorize  a  judgment  ia 
violation  of  the  ma-xim  that  no  person  can  be  a  judge  in  his  own 
case.  That  maxim  is  founded  in  natural  justice  and  funda- 
mental law,  and  is  inherent  in,  and  part  of  the  nature  of  judi- 
cial action.  State.  Winans,  r.  Cranford.  36  L.  394.  See  Schro- 
der tj,  Elilers,  31  L.  44.  The  aRse^ment  in  thip  caw  was  set 
aside,  because  three  of  the  commissioners  who  made  it  were 
owners  of  the  land  to  be  assessed,  and  therefore  judges  in  their 
own  cases.    Id.;   Slate,  Klngsland,  v.  Union,  37  L.  2(J8. 

Relatioxbhips  Which  Dlsqialify. — It  is  good  ground  of 
challenge  to  a  judge  that  he  had  married  a  sister  of  the  plaint- 
iff's wife  and  tliat  the  justice's  wife  was  deceased,  leaving  issue, 
Vannoy  v.  Givens,  23  L.  301,  203.  If  one  of  the  justices 
making  an  order  of  filiation  is  a  cousin  of  the  mother,  the  pro- 
ceedings will  be  quashed.     State,  Stoll.  r.  Gariss.  38  L.  200. 

Disqualification  Through  Dirsknt. — ^Where  a  new  trial 
was  ordered,  the  chief  justice,  who  dissented,  was  held  incom- 
petent to  sit  at  the  new  trial  at  the  circuit  l>ecaHse  of  ha\ing 
expressed  an  opinion.  Den.  Snedelers  r.  Allen.  2  L.  35,  51, 
note. 

Trial  Jcdge  not  Disqualified  on  Motion  for  Xew  Trul. 
— In  the  supreme  court,  on  motion  for  a  new  trial,  a  challenge 
to  a  judge  because  he  had  tried  the  cause  helow  was  overruled. 
Den.  Pearson  t;.  Hopkins,  9  L.  195. 

Trial  JcrnflKS  not  to  Sit  on  Review. — ^The  judges  who 
concurred  in  the  judgment  below  are  excluded  from  sitting  on 
the  review,  in  the  court  of  errors  and  appeals,  although  there 
had  been  no  argument  below,  and  no  forma!  opinion  delivered. 
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Gardner  r.  State,  21  L.  ^5T.  But  this  does  not  exclude  them 
from  vntinp  or  exprefsing  opinions  on  preliminary  and  col- 
lateral motions.  The  exclusion  only  applies  to  the  hearing  of 
the  cmif^e.     P^ngle  v.  Cromlin,  Id.  561. 

CoxsTiTiTTiosAL  L.\w. — A  law  is  unconstitutional  which  pro- 
vides that  no  judgment  of  the  supreme  court  shall  l)e  reverwd 
hy  the  court  of  errors  unless  a  majority  of  those  memlters  of  the 
court  who  are  competent  to  t-'it  on  the  hearing  and  decision  of 
the  case  shall  concur  in  such  reversal.    Clapp  r.  Ely,  27  L.  622. 

Pbockkdinos  to  KsTABLirtH  RoAD. — A  judge  is  not  incom- 
petent to  appoint  commissioners  to  review  the  damages  on  lay- 
ing out  a  road  because  he  has  once  heen  a  member  of  tlie  town 
committee:  nor  l>ecaupe  lie  was  once  employed  as  surveyor  by 
the  opjionents  of  the  road;  nor  because  he  has  expres8<'d  an 
opinion  that  tlie  road  was  unnecessary.  These  are  matters  un- 
ciinnei'tcd  with  the  question  of  the  damages  sustaine<l.  Read- 
ington  I-.  Pilley.  U  L.  209. 

226.  ChallengM :  Malring  and  nial. 

All  challenges  to  a  judge  for  the  causes  afore- 
said shall  be  made  previous  tit  the  trial  or  argu- 
ment, and  the  court  may  try  such  challenges  or 
appoint  three  indifferent  persons  triors  f<u-  that 
purpose  at  the  discretion  of  the  court,  and  the 
finding  of  a  majority  of  such  triors  shall  be  re- 
ceived as  the  determination  of  such  triors.  (P.  L. 
1903,  p.  595;  3  C.  S.  4122;  Rev.,  sec.  262;  R.  S. 
992,  sec.  3;  1820,  p.  90,  sec.  3.) 

CoxsTRicTiox  ASD  OpKnATiox  IN'  Oenebal. — Form  of  chal- 
lenge and  trial.  Den.  Pearson  r.  Hopkins,  2  L.  I!l.).  On  a  chal- 
lenge to  a  justice  of  the  peace  three  triors  were  appointed. 
Their  determination  of  the  faets  was  held  to  he  conclusive, 
under  the  statute.  Davis  r.  Mahany.  38  L.  104.  A  challenge 
to  a  justice  for  relationship  must  sJiow  how  he  is  related,  and 
to  whom.     Stevenson  r.  Stil.'s,  3  L.  740. 

226.  Judge  not  to  act  u  Olerk. 

No  judge  of  any  court  shall  act  as  clerk  of  the 
court  of  which  he  is  judge.  (P.  L.  1903,  p.  595; 
3  C.  S.  4122;  Rev.,  sec.  263;  R.  S.  992,  sec.  4;  1820, 
p.  90,  sec.  4.) 
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12.  Aid  to  Poor  Snitors. 

227.  Procees  Witbottt  Coets:  CohumI  Assigned:  CoBts. 
Every  poor  person  who  shall  have  a  cause  of 

action  shall  have  at  the  discretion  of  the  court  be- 
fore which  he  would  sue,  any  process  accorded  to 
the  nature  of  his  case  without  paying  for  the  same, 
and  the  court  shall  at  its  discretion  assign  to  such 
poor  pei-son  counsel,  attorneys  and  other  officers 
requisite  to  prosecute  the  said  action,  who  shall 
perform  their  respective  duties  therein  without 
fee  or  reward;  every  such  poor  person,  being 
plaintiff  in  any  such  action,  shall  not  be  compelled 
to  pay  costs.  (P.  L.  1903,  p.  596;  3  C.  S.  4122;  An 
act  to  assist  poor  persons  in  the  prosecution  of 
their  suits,  passed  1799;  R.  S.  901;  Rev.  1820,  393; 
Pat.  339.) 

Effect  of  Aorekugnt  fob  Compensation. — Tlie  fact  that 
counsel  haa  been  so  assigned  will  not  debar  him  from  enforcing 
an  agreement  for  compensatioii,  dependent  upon  Buceese,  in 
establishing  the  right,  by  which  success  the  suitor  will  be  pro- 
vided with  the  means  of  remuneration.  Haesell  v.  Van  Houten, 
39  E.  105. 

13.  Supreme  Court  Examiners. 

228.  Supreme  Court  Exeminen:  Powen:  Etc. 

The  justices  of  the  supreme  court  or  any  two  of 
them,  of  whom  the  chief  justice  shall  be  one,  may 
commission  under  the  seal  of  said  court  from  time 
to  time  as  many  persons  as  they  shall  think  neces- 
sary in  the  several  counties  as  supreme  court  ex- 
aminers, who  shall  have  the  same  powers  to  ad- 
minister an  oath  or  to  take  any  deposition  in  any 
action  for  use  in  any  court  of  law  as  a  justice  of  the 
supreme  court,  and  any  oath  or  affidavit  that  may 
be  taken  before  a  supreme  court  commissioner 
may  be  taken  before  a  supreme  court  examiner, 
and  for  all  services  rendered  said  examiner  shall  be 
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entitled  to  receive  the  same  compensation  as  su- 
preme court  commissioners.  (P.  L.  1903,  p.  596; 
3C.  S.  4122;  1898,  p.  62.) 

Proceedings  Supplemental  to  Execution. — A  supreme 
court  examiner  may  take  the  deposition  of  a  judgment  defend- 
ant under  an  order  directing  him  to  make  discovery  in  proceed- 
ings supplemental  to  execuiion,  though  technically  an  "affida- 
vit" is  taken  ex  parte,  and  rliough  a  "deposition"  is  teclmically 
taken  on  notice  so  that  the  testimony  taken  under  an  order  for 
discovery  is  technically  a  "deposition,"  but  the  words  "deposi- 
tion and  affidnvits"  may  b'e  svnonymous.  Hershenstein  r.  Hahn, 
77  L.  39:   71  A.  1U5. 

XVI.  COSTS. 

See  fees,  costs  and  taxation,  P.  L.  1911,  pp.  743,  756.  See 
P.  L.  1916,  pp.  156,  159. 

Disallowed  at  discretion  of  court,  P.  A.  1912,  p.  383,  sec.  30; 
post,  §  390. 

Allowed  when  certiorari  dismissed  for  want  of  prosecution, 
S.  C.  R.  1913,  rule  166. 

On  certiorari  of  assessment,  may  be  apportioned,  S.  C.  R. 
1913,  rule  171. 

Nominal,  unless  taxed  on  or  before  the  fir&t  day  of  second 
term  after  judgment,  S.  C.  R.  1913,  rule  201. 

Notice  of  retaxation,  S,  C.  R.  1913,  rule  203. 

Of  printing  state  of  case  and  brief  may  be  taxed,  S.  C.  R, 
1913,  rule  203. 

Of  defendant  unnecessarilv  sued,  S.  C.  R.  1913,  rule  204,  § 
305. 

Attomev  liable  for,  except  sheriff's  execution  fee?,  S,  C.  H. 
I9I3,  rule' 205,  §  8n. 

Clerk  to  collect  for  state  smd  enforce  payment  hv  attomey, 
S.  C.  R.  1913,  nile  206,  §  8n. 

Clerk  nnt  to  file  papers  or  enter  orders  until  cost  paid,  R.  C. 
R.  1913,  rule  206,  §  8n. 

22Q.  Bights  of  Plaintiffs  and  Defendants  at  to :   Fartiee  to 

pay  Costs  on  Arrest  of  Jndgment 

If  the  plaintiff  in  any  action  shall  recover  debt 

or  damages,  he  shall  have  judgment  to  recover  his 

costs  against  the  defendant  to  be  taxed  in  the  man- 
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iit'i-  proscribed  by  law,  which  shall  bp  levied  and 
cdllected  by  executidii  toj:;ether  with  the  debt  (U- 
damages;  in  any  action  wherein  the  plaintiff  on  a 
,iudj,'uient  in  his  favor  would  be  entitled  to  reeover 
costs,  the  defendant  if  the  plaintiff  shall  be  non- 
prossed <»r  non-suited  or  a  judgment  shall  pass  for 
the  defendant  shall  have Judfjiiient  to  recover  his 
costs  against  the  plaintiff  (except  against  execu- 
tors or  administrators  prosecuting  in  the  right  of 
their  testators  (u-  intestates)  V  be  taxed  as  afore- 
said, and  have  such  execution  as  the  plaintiff 
might  have  had  against  him  if  judgment  had  been 
given  -n  such  action  for  the  plaintiff;  if  judgment 
shall  be  arrested,  each  partv  shall  pay  his  ow^n 
costs.  (P.  L.  1903,  p.  596;  3  C.  S.  4123;  Rev.,  sees. 
265-267;  R.  S.  449,  sees.  1,  2;  An  act  ccmeerning 
costs,  passed  1795,  sees.  1.  2;  Rev.  1820.  168;  Pat. 
149;  1855  sec.  85.) 

HisTOKK'-\r.. — Historv  of  allowance  of  amf:  Aller  r.  Sliurtp. 
17  L.  18H. 

CoxsTni-cTiox  Axi>  Or-KiiATiON  IN  Gkxkiiai,. — I'lnintifT  ciiii- 
not  rtvDVcr  cosls  of  i-npii's  or  cxoniplififations  of  lecordp  used  h^ 
evidcncf  mi  tlie  triiil.     Den  r.  Johnson.  DO  L.  l.">fi. 

If,  afler  suit  brought,  tho  ilefeii«lant  pav  in  fnll  the  deht  up 
(lamafif^  ihie  tlie  plaintiff,  jiidginent  cannot  hf  lenderwl  for 
costf^.     Viin  Horn  r.  Collins,  13  X.  .T.  I..  .T.  78. 

On  petlinp  aside  an  irregular  proeeeding,  the  party  airainHt 
whom  it  lias  heen  taken  is  not  liahle  to  eosts.  Bo<r<rs  r.  Chi- 
chester. 13  T>.  -ioa. 

Costs  are  not  recoverable  against  an  administrator  prosecut- 
ing in  tiie  right  of  liis  intestate.  Bell  r.  Samuels,  60  L.  ;t70; 
3?  A.  liV.l. 

It  is  a  general  principle  that  tiie  prevailing  party  in  suits  in 
all  courts  of  law  is  entitled  to  costs.  Hann  r.  MeConnick.  4  L. 
109.  Ill :  Reeve  oA.  Eft.  31  L.  13i),  141 :  State  r.  Blake.  ;tfi  T,. 
4.13.     Sec  Stires  ,-.  Stires,  20  L.  n'i.  ofi. 

Costs  are  given  where  the  plaintiff  recovers  damages.  Reed 
r.  Chegarv.  20  L.  616,  617. 

There  is  no  provision  in  the  fee  bill  for  revenue  stamps,  and 
there  is  no  more  authority  to  charge  for  stamps  than  for  sta- 
tionery or  copies  of  deeds.     Ferpison  ad.t.  State,  31  I..  38!t. 


Dig,, z.d  by  Google 


Costs.  185 

Wliwe  a  defendant  puis  on  a  c-ause  on  aHidavit,  he  will  not 
be  wnipelled  to  pay  eosta  of  a  jury  struck  by  the  plaintiff. 
Kennedy  f.  Uixou,  ti  L,  l.'i'J. 

WJiere  tlie  plainliff  liac  omitted  to  enter  judgniint  for  i-ostf, 
lie  lannot  recover  L-osts  iwlow.     Hunt  v.  Allen,  'ii  L.  5."(J. 

If  ilie  <lefendBnl  was  entitled  to  eiwts,  and  none  were  given 
to  liini,  tlie  plaintiff  i-onld  not  complain.  Crawford  r.  Wood- 
ruff. ■;  L.  -nd. 

A  party  who  fails  to  pursue  liis  ni>tiiv  of  a  motion  or  pro- 
teeding  in  tlii.'i  court  is  liable  for  oix'tr!.     l{,t've#  <ulx.  Kft,  JU  L. 

i;fy. 

Tlie  plaintiffs  nmved  for  leave  to  disiontinuu,  wliieli  was 
granted  on  paviiient  of  costs,  I'eltier  r.  IVnnington,  H  L,  .'(rj, 
313. 

Where  the  defendant  moved  the  plaintiff's  non-suit  for  not 
flying  his  cause  at  circuit  when  he  offered  to  proceed,  hut  was 
prevented  hy  the  court,  kvause  he  did  not  produce  a  paper  he 
had  promised  to  produL'e  for  the  defendant's  use,  cost,«  were 
denied  the  defendant      Anonymous,  3  L.  SIS. 

If  a  trial  goes  on,  on  account  of  a  defect  or  mistake  of  the 
judge  or  sheriff  in  making  out  the  panel  of  a  struck  jury,  the 
plaintiff  is  not  ohliged  to  pav  costs.  (iiblnms  ailn.  Ogden,  7  I„ 
132. 

Costs  were  allowed  U>  a  defcn<lant  who  had  succei'ded  on  the 
motion  to  relax  a  bill  of  costs.  State  r,  Allen,  Ufi  L.  147; 
Reeves  ads.  Eft,  31  L.  1311,  1-11. 

Items  Tax.ible. —  In  taxing  costs,  the  only  services  rendered 
in  a  cause,  for  which  charges  can  he  taxed  and  alhiwed,  are 
those  specifically  provided  fot  in  the  fee  bill.  Anonymous,  -Hi 
L.  112.  Servici's  are  fre(]uently  rendered  for  which  no  ppirifie 
provision  is  made  and  for  which  there  ought  to  be  reaeonahle 
compensation  ;  but  costs  are  given  by  statute  and  the  court  and 
taxing  officers  cannot  extend  the  provisions  of  Ihc  statute  to 
meet  sueli  ease.     Id. 

I'pon  entering  judgment  the  defendant  is  entitled  to  tax  the 
costs  of  ail  proeeedingB  subsequent  to  the  filing  of  the  postoa 
and  report  of  the  referee.     Dean  v.  Susade.  3?  Ij.  50. 

Borrr  Paktifjs  Partly  SfccEssFrL. — Where  each  party  suc- 
ceeds in  i>art,  no  costs  are  allowed.  Dewws  r.  Insurance  Co., 
34  L,  2.13,  Where  l>otli  parties  are  wrong,  each  should  pay  hiR 
own  costs.    Cox  i-.  Bennett,  13  L.  165. 

On  report  of  referees,  where  no  damages  or  costs  were  found 
for  the  plaintitr,  the  defendant  must  }>av  an  equal  moiety  of 
the  costs.     Den  t\  Exton,  4  L.  173:   Anonymous,  ?  L.  2-iH. 
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Leoislativk  Power. — Until  judgment  pronounced,  the  right 
to  costs  does  not  become  vested,  and  it  may  be  altered  by  the 
legislature  pendente  lite.     Hader  v.  Road  District,  3t>  L.  273. 

Ati-orney's  Feks. — The  ytlomey  of  the  plaintiff  haa  a  claim 
upon  the  plaintiff's  judgment  for  hip  taxable  costs  and  court 
charges,  which  is  entitled  to  be  preferred  to  tlie  defendant's 
right  to  offset  the  jiidgmcnt  held  by  him  against  tlie  plaintiff. 
Pride  r.  Smaliey,  (i6  L.  578;   5-i  A.  955. 

The  attorney  of  a  plaintiff,  who  has  recovered  a  judgment  in 
this  court,  iias  a  claim  upon  it  for  his  taxable  costs  and  charges 
which  is  preferred  to  the  defendant's  right  to  offset  a  judg- 
ment held  by  him  against  tlie  plaintiff.  Phillips  i-.  MacKav,  54 
L.  319:   23  A.  941. 

In  the  taxed  bill  of  cost?  on  a  rule  for  restitution,  attorney 
and  counsel's  argxuiient  fee  allowed.  JleChesnev  r.  Rogers,  S 
L.  27i. 

Costs  ix  PARTicrLAR  Proceedings. — Upon  an  appeal  from 
an  award  of  commissioners  as  to  the  value  of  lands  taken  by  a 
city,  the  court,  having  no  power  to  enter  judgment,  cannot  give 
cosfs.     Beebe  v.  Newark.  '^4  L.  47,  50. 

Where  a  defendant  removes  an  indictment  into  the  supreme 
court  and  carries  it  down  to  the  circuit  for  trial,  the  attorney 
for  the  state  cannot  tax  his  costs  as  in  a.  civil  action,  hut  i» 
entitled  onlv  to  his  regular  fees  as  in  criminal  cases.  State  v. 
Reed,  8  L.  178. 

Costs  cannot  be  awarded  <:n  a  successful  motion  to  set  aside 
a  return  of  eurveyors  laying  out  a  road.  There  is  no  statute  in 
settled  practice  io  authorize  it.     In  re  Highway,  '^2  L.  293. 

Cited.— Import  Co.  v.  Paschall,  60  L.  1.37;  37  A.  454;  Wal- 
ton r.  Taylor,  78  E.  266 ;   79  A.  457. 

230.  Coats  not  Recoverable  in  Supreme  Oonrt  Action  if  Be- 
corery  leee  then  Two  Hnndred  Dollars:  ExceptionB. 

If  in  an  action  commenced  in  the  supreme  court 
the  plaintiff  shall  not  recover  above  two  hundred 
dollars  exclusive  of  costs  he  shall  not  be  entitled 
to  costs;  but  this  section  shall  not  extend  to  any 
action  in  which  the  title  to  lands  may  in  any  wise 
come  in  question  nor  to  any  action  in  which  the 
amount  recovered  exclusive  of  costs  exceeds  one 
hnndred  dollars,  if  any  defendant  does  not  reside 
in  the  same  county  as  the  plaintiff.    (P.  L.  1903,  p. 
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597;  3  C.  S.  4124;  Rev.,  sec.  268;  R.  S.  449,  sec. 
4;  An  act  to  prevent  suits  under  a  certain  sum  to 
be  brought  in  the  Supreme  Court,  passed  1797, 
sec.  1;  1820,  309;  Pat.  258;  1884,  p.  29.) 

Historical. — History  of  JegislattoD.  Brown  v.  Howellj  68 
L.  292;   53  A.  459. 

Construction  and  Operation  in  General. — This  eection 
is  not  limited  to  cases  wheru  both  parties  reside  in  this  state, 
and  applies  to  a  recovery  by  a  foreign  corporation.  Import  Co. 
f.  Paschall,  60  L.  137;   37  A.  454, 

In  a  suit  commenoeil  in  the  supreme  court  against  two  de- 
fendants, the  plaintiff  is  entitled  to  cobIs  by  virtue  of  this  jict, 
where  he  receives  less  than  SSOO  and  more  than  $100,  provided 
the  defendants  do  not  reside  in  the  same  county.  Bank  r. 
Beekman,  50  L.  344;    13  A.  ]69. 

Costs  in  Particular  Actions  or  Proceedinos. — In  an  ac- 
tion for  overflowing  his  land?  to  the  permanent  damage  to  the 
freehold,  the  plaintiff  is  entitled  to  full  costs,  though  he  recovers 
no  more  than  $5  damages.    Pison  v.  Scott,  18  L.  430. 

In  an  action  of  trespass  on  the  case  for  overflowing  lands, 
brought  in  the  supreme  coui't,  if  the  title  is  actually  brought  in 
question  by  the  evidence  of  the  defendant,  the  plaintiff,  though 
he  recovers  leps  than  $200,  will  be  entitled  to  full  costs.  Hunt 
V.  Morris,  12  L.  175. 

Where  the  declaration  in  the  supreme  court  is  for  the  same 
trespass  as  that  in  the  suit  commenced  in  the  justice's  court 
and  the  plaintiff  new  assigns  and  damages  under  $300  are  as- 
seseed  upon  a  plea  of  guilty  as  to  part  of  the  newly-aasigned 
trespass,  the  plaintiff  will  recover  cost^.  Van  Pelt  v.  Phillips, 
24  L.  560. 

In  a  suit  in  which  the  right  to  a  pew  comes  in  question, 
plaintiff  in  circuit  is  entitled  to  full  costs,  though  verdict  for 
less  than  $100.    Church  v.  Andrues,  21  L.  325. 

If  it  appear,  on  inquiry,  that  the  production  of  the  plaintiff's 
title  was  necessary  to  enable  him  to  maintain  his  action,  he  is 
entitled  to  his  costs.  Dickerson  v.  Wadsworth,  33  L.  357.  The 
inquiry  may  be  made  by  affidavits,  or  by  the  examination  of  wit- 
nesses ore  tenuB.     Id. 

Plaintiffs  complaining  of  injuries  not  exceeding  $100  are 
compelled  in  many  cases,  at  the  hazard  of  losing  their  costs,  to 
institute  suits  in  a  justice's  court,  notwithstanding  the  title  to 
land  mav  come  in  question.  Tindall  atli.  Tindall,  20  L.  146, 
148. 


Dig,, z.d  by  Google 


188  New  Jeeskt  Practice  Act. 

Tlie  plaintiff  is  not  entitled  to  costs  in  the  supreme  court,  on 
a  motion  in  arrest  of  judgment,  wliere  the  verdiet  ie  for  less 
eum  than  $300.     Stille  f.  Jt-nkins.  15  L.  302. 

Affidavit  that  debt  exceeds  $60  does  not  entitle  plaintiff  to 
costs  in  supreme  court,  on  a  judgment  under  $200.  Boudinot  v. 
IjcwIb,  3  L.  566.  If  snit  on  a.  replevin  hond  is  brought  iu  a 
superior  court,  and  judgment  for  less  than  $60,  no  costs  are 
allowed.     Hughes  v.  Hughes,  3  L.  577, 

Full  co?t.a  allowed  on  judgment  for  $44.86  in  a  cause  reuiove<l 
by  habeas  corpus,  as  the  affidavit  for  bail  exceeded  $100.  Whitt^ 
1-,  t'ooke,  3  L.  898.  On  a  judgment  for  less  than  fifty  pounds, 
in  the  supreme  court,  no  costs  are  allowed.  Vote  r.  t'oven- 
hoven,  September,  1791,  1  L.  137. 

An  action  upon  a  ri'cord  is  not  within  the  provisions  of  the 
act.  Barracliff  c.  {iriscom,  1  L.  193.  Renible,  that  in  the 
supreme  court  in  case  of  verdict  for  the  plaintiff,  if  the  value 
of  the  property  in  dispute  txci-eds  $200,  the  plaintiff,  under 
the  statute,  is  entitled  to  coat?.  Hunt  v.  ChamlKTs,  21  L.  620; 
Id,.  20  L.  109.  For  that  purpose  the  value  of  the  property  in 
replevin  may  be  inquired  into,  hut  the  amount  at  which  it  wa? 
appraisetl  will  he  taken  to  he-  the  value  until  the  contrary  is 
shown.     Id. 

In  an  action  at  the  circuit  on  an  appeal  l>ond,  in  the  penal 
sum  of  $150,  the  Piim  really  due  was  less  than  $100,  judgment 
was  entered  for  the  penaUy  of  the  Imnd,  and  the  real  debt  was 
to  be  endorsed  on  the  execution.  Held,  the  plaintiff  was  not 
entitled  to  costs.     Harrison  i:  Hill,  3  X.  J.  I..  J.  380. 

Tpon  a  verdict  for  less  than  $200  in  an  action  for  libel  in 
this  court,  costs  cannot,  he  included  in  the  judgment.  Hart  r. 
Goodman.  42  L,  573.  A  plaintiff  who  sues  upon  an  official  l>ond 
of  a  justice  and  obtains  a  judgment  in  the  supreme  court  for 
the  penalty  ($500)  and  the  damages  assessed  are  $36,  is  not 
entitled  to  costs.  The  amount  recovered,  within  the  meaning  of 
section  2fi8  of  the  Practice  act.  is  $36,  and  not  $.iOO.  Mever 
r.  Arnold,  43  L.  144. 

Effect  of  Plea  Lidf.bum  Texemkstum. — The  plea  lilierum 
tenementum  puts  the  title  in  question,  and  where  a  verdict  of 
six  cents  damages  was  rendered  for  the  plaintiff,  he  was  entitled 
to  costs.     Bndd  V.  Stille.  16  h.  263. 

To  a  declaration,  which  was  general,  the  defendant  pleaded 
libenim  tenementum:  the  plaintiff  new  assigned,  describing 
the  close  as  Chambers'  lane  ii  Iwth  counts  of  the  declaration :  to 
one  count  of  the  new  assignment  no  new  plea  was  filed,  and  to 
the  other  the  defendant  pleaded  a  public  and  common  highway; 
-a  verdiet  wan  rendered  for  plaintiff  for  $4  damages.    Held,  that 
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tlie  plea  of  public  highway  wbp  Dot  a  plea  of  title  to  lands,  aad 
that  the  plaintiff  could  not  ret-over  costs.  Chambers  v.  Wam- 
bough,  28  L.  531 

t'lTED.— Brown  v.  Howell,  Ii8  L.  393 ;   53  A.  459. 

231.  Costs  in  Trespass  Actions  Invcdviii;  TiUe. 

In  all  actions  in  the  supreme  court  founded  upon 
a  tresspass  upon  lands  wherein  the  justice  at  tlio 
trial  shall  find  and  certify  upon  the  record  that  the 
title  to  lands  came  in  question  on  the  trial  of  said 
action,  if  the  plaintiff  shall  recover  any  damaijes 
he  shall  recover  full  costs.  (P.  L.  1903,  p.  597;  3 
C.  S.  4125;  Rev.,  sec.  269;  R.  S.  449,  sec.  5;  1820, 
p.  42,  see.  1.) 

CONHTRtlCTION  AND  OPERATION  IN  GENERAL. — QueLV,  whether 

the  certificate  may  be  given  at  any  lime.  Budd  r.  Stille,  16  L. 
263.  Query,  whether  an  oral  statement  is  Rifiicient.  Hunt  v. 
Morris,  12  L.  17.i,  177.  Thi?  section  relates  only  to  actions  of 
trespass.    Id. 

A\liere  an  action  of  trespass  quare  clausnm  fregit  is  brought 
in  a  justice's  court  and  title  pleaded,  and  a  suit  for  the  same 
trespass  brought  in  the  supreme  court  thereupon,  although  the 
suit  in  the  court  below  is  not  referred  to  in  the  (ileadings,  the 
supreme  court  will  take  notice  nf  that  fact  upon  the  plea  Iwing 
produced,  countersigned  by  the  parties,  so  as  to  enable  them  to 
award  costs.  Van  Pelt  v.  Phillips.  24  L.  5fiO.  Costs  cannot  be 
recovered  without  the  certificate.  Chamlwrs  v.  Wambough,  28 
L.  530,  532.     See  Dickerson  r.  Wadsworth,  33  L.  357,  3.59. 

232.  Costs  on  Rcmoral  of  Action  by  Habeas  Census. 

If  an  action  be  removed  by  writ  of  habeas  coi-pus 
into  the  supreme  court  by  the  defendant  and  the 
plaintiff  shall  recover  in  the  supreme  court,  he 
shall  recover  full  costs  in  ease  he  would  have  been 
entitled  to  recovei-  costs  had  the  action  remained 
and  been  tried  iu  the  circuit  court  or  eoni-t  of  com- 
mon pleas.  (P.  L.  1903,  p.  597;  3  C.  S.  4125;  Rev., 
sec.  270;   R.  S.  449,  sec.  6;   1820,  p.  42,  sec.  2.) 
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Suits  Involving  Title  to  Land. — If  an  action  wherein  tiie 
title  to  the  land  must  come  in  question  l)e  commenced  in  the 
common  plea?,  and  be  removed  by  the  defendant  into  the  su- 
preme court,  the  plaintiff  shall  recover  full  costs,  although  the 
judgment  in  his  favor  he  le--s  than  $"?on.  Hankinson  v.  Baird, 
6  L.  130. 

233.  CoBtB  in  PerBonal  Actions  in  Cirouit  Court. 

The  same  costs  aud  fees  shall  be  allowed  iu  all 
personal  actions  brought  in  the  circuit  courts,  as 
are  allowed  by  law  in  the  courts  of  common  pleas 
for  like  services  and  shall  be  recoverable  in  like 
manner.  (P.  L.  1903,  p.  597;  3  C.  S.  4125;  Rev., 
see.  271;  R.  S.  200,  sec.  9;  1838,  p.  61,  sec.  10.) 

234.  Oosts  in  Oases  in  Circuit  Court  Cognizable  before  Small 

Came  Conrt. 

If  any  person  shall  institute  an  action  in  the 
circuit  court  or  court  of  common  pleas  for  any 
cause  of  action  cognizable  before  the  small  cause 
court  or  the  district  court  and  obtain  judgment 
therein  for  any  smn  which  without  costs  shall  not 
exceed  one  hundred  dollars,  then  such  person  shall 
not  recover  any  costs,  except  as  hereinafter  pro- 
vided. (P.  L.  1903,  p.  597;  3  C.  S.  4125;  Rev.,  sec. 
272;  R.  S.  229,  sec.  63;  Justice's  Court  Act  of  1818; 
1818,  p.  64,  sec.  43;  Rev.  1820,  629.) 

235.  Beoovery  Reduced  by  Failure  of  Consideration,  Beoonp- 

ment,  Etc.,  Certificate  of  Reasonable  Grounds. 
If  in  an  action  on  contract  the  plaintiff  shall  re- 
cover, but  the  amount  of  the  debt  or  damages  re- 
covered shall  be  reduced  below  the  sum  which 
would  entitle  the  plaintiff  to  costs  in  the  court  in 
which  the  action  is  brought  by  allowance  made  to 
the  defendant  for  a  partial  failure  of  the  consid- 
eration of  the  contract  sued  on,  or  abatement  by 
way  or  recoupment  of  damages,  the  plaintiff  shall 
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be  entitled  to  his  costs,  if  the  judge  before  whom 
such  action  is  tried  shall  immediately  after  verdict 
found  certify  that  in  his  judgment  the  plaintiff 
had  reasonable  grounds  for  bringing  his  action  in 
such  court.  (P.  L.  1903,  p.  597;  3  C.  S.  4125;  Rev., 
sec.  273;  Rev.  of  1874.) 

236.  Coste  in  Actions  of  Tort  Oogfnizable  in  Justice's  Court. 
If  an  action  to  recover  damages  for  a  tort  which 

is  cognizable  before  the  small  cause  court  or  the 
district  court  shall  be  brought  in  the  circuit  court 
or  court  of  common  pleas,  the  plaintiff  shall  be  en- 
titled to  recover  his  costs  notwithstanding  that  he 
shall  not  recover  a  sum  exceeding  one  hundred 
dollars,  if  the  judge  before  whom  such  action  is 
tried  shall  immediately  after  verdict  found  certify 
that  in  his  judgment  the  action  should  have  been 
brought  in  the  circuit  court.  (P.  L.  1903,  p.  598: 
3  C.  S.  4125;  Rev.,  sec.  274;  Rev.  of  1874.) 

237.  One  Bill  of  Coeta  in  Snita  on  same  Paper. 

In  case  of  several  actions  on  the  same  instru- 
ment, bond  or  note  where  several  are  boimd,  or 
against  the  drawer,  maker,  indorser  or  acceptor  of 
any  bill  or  note,  there  shall  be  a  recovery  of  the 
attorney  and  counsel  fees  taxable  in  one  of  the 
said  actions  only  at  the  election  of  the  plaintiff; 
and  no  fees  for  attorney  or  counsel  shall  be  taxed 
in  any  bill  of  costs  in  any  action  brought  on  the 
same  instrument,  bond,  bill  or  note  against  any 
partv  thereto,  other  than  the  one  in  which  the  elec- 
tion'is  made.  (P.  L.  1903,  p.  598;  3  C.  S.  4125; 
Rev.,  sec.  275;  R.  S.  449,  see.  7;  An  act  to  prevent 
unnecessary  costs,  1819,  p.  17;  Rev.  1820,  657.) 

238.  Costs  on  Scire  Facias. 

In  a  proceeding  by  scire  facias  if  the  plaintiff 
shall  obtain  judgment  or  award  of  execution  after 
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plea  filed  or  demurrer  joiued  therein,  lie  shall  re- 
cover his  costs;  if  the  plaintiff  shall  become  non- 
suited or  be  nonprossed  or  a  judgment  shall  pass 
against  him,  the  defendant  shall  recover  his  costs. 
(P.  L.  1903,  p.  598;  3  C.  S.  4125;  Rev.,  sec.  276; 
R.  S.  449,  sec.  8;  Act  concerning  costs,  passed 
1795,  sec.  7;  Rev.  1820, 168;  Pat.  149.) 

.\CTiox8  OS'  BoN'DS.— Wliere  judgment  has  been  obtained  for 
the  penalty  of  a  bond  for  non-performance  of  t-ovenants  or 
agreements,  and  execution  is  awarded  on  Fciie  facias  setting  up 
further  breathes,  costs  will  bi  taxed.  State  r.  Franke.  51  L. 
410;   17  A.  1078. 

239.  Costs  in  Awaulte,  Libel,  Etc 

In  actions  for  assault,  battery  or  imprisonment 
or  for  slander  or  libel,  if  the  plaintiff  shall  not  re- 
cover damages  to  the  amount  of  fifty  doUare,  he 
shall  recover  no  more  costs  than  damages.  (P.  L. 
1903,  p.  598;  3  C.  S.  4126;  Rev.,  sec.  277;  1855, 
see.  85.) 

C'oNSTRCCTiON*  AND  OPERATION  IN  Gexeral. — In  an  actioD 
of  trespass,  if  plaintiff  rcoovers  less  than  fifty  pounds  damages, 
he  shall  not  recover  costs.  White  v.  Hunt,  6  L.  415.  The  rule 
is  the  same,  whether  the  damages  are  assessed  by  a  jury  on  the 
trial  or  on  a  writ  of  inquiry.  Id.  Upon  a  verdict  for  less  than 
$200,  in  an  action  for  lil>el,  in  this  court,  costs  cannot  be  in- 
cluded in  the  judgrment.    Hart  v.  Goodman,  4?  L.  -il'S. 

240.  One  of  Several  Defendants  may  have  Costs. 

If  several  persons  are  made  defendants  to  an 
action  in  tort,  replevin  or  ejectment  and  one  or 
more  of  them  shall  be  upon  the  trial  acquitted  by 
verdict,  every  defendant  so  acquitted  shall  recover 
his  costs  in  like  manner  as  if  all  the  defendants 
had  been  acquitted,  unless  the  judge  before  whom 
such  action  shall  be  tried  shall  immediately  after 
the  trial  in  open  court  certify  upon  the  record  or 
in  the  minutes  that  there  was  a  reasonable  cause 
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for  making  such  person  a  defendant  in  such  action. 
(P.  L.  1903,  p.  598;  3  C.  S.  4126;  Rev.,  sec.  278; 
R.  S.  449,  sec.  9;  Act  concerning  costs,  passed  1796, 
sec.  8;  Rev.  1820, 168;  Pat.  149.) 

Cited. — ^Abnunw  ads.  Piatt,  5  L.  M4. 

241.  Costs  on  Demnirer. 

P.  L.  1903,  p.  599;  3  C.  S.  4126;  Rev.,  sees.  279, 
280;  R.  S.  449,  sec.  10;  Act  concerning  costs,  sec, 
9;  see  sec.  240,  note;  Rev.  of  1874 

Repealed  by  P.  L.  1912,  p.  384,  g  34,  j?  294. 

Repealed  Section  Cited  in  Garr  v.  Stokes,  16  L.  403.  410; 
Hopper  V.  Freeholders,  52  L.  313;  19  A.  383;  Condit  v. 
Neighbor,  12  L.  320;  Den  v.  Seagrave,  16  L.  357;  Den  v. 
Ganoe,  Id.  439;  Hall  v.  SnowhitI,  14  L.  9;  Mayor  v.  Davis, 
18  L.  22;  Condit  v.  Gregory,  21  L.  431;  Weart  v.  Hoagland, 
22  L.  521 ;   Xianning  v.  Shute,  5  L.  778 ;    Roger*  v.  Phinney, 

13  L.  1;  Wood  v.  Leslie,  35  L.  474;  Williamson  «.  Updyke,  14 
L.  270;   Soimners  ode.  Sloan,  18  L.  49;   Perrine  v.  Applegate, 

14  E.  532;   Cox  v.  Bennet,  13  L.  172. 

2^  OoBto  For  or  Against  Stato. 

In  actions  brought  by  the  state  or  the  governor 
or  any  person  for  the  use  of  the  state,  the  state 
or  other  plaintiff  shall  recover  costs  as  any  other 
plaintiff;  but  if  the  plaintiff  in  such  action  shall  be 
non-suited  or  a  judgment  shall  pass  against  the 
plaintiff,  the  defendant  shall  not  recover  any  costs 
against  such  plaintiff;  provided,  nothing  in  this 
action  shall  extend  to  any  popular  action  nor  to 
any  action  prosecuted  by  any  person  in  behalf  of 
himself  and  the  state  on  a  penal  statute.  (P.  L. 
1903,  p.  599;  3C.S.4126;  Rev.,  sec.  281;  R.  S.449, 
sees.  16-18;  Act  concerning  costs,  sees.  15-17;  see 
sec.  240,  ante.) 

This  section  applies  to  district  courts  as  provided  by  section 
68  of  District  Court  act.     2  C.  S.  1977.     Board  v.  Sehlechter, 

83  L.  88 ;   83  A.  783. 
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243.  Taxing-  Costs. 

The  clerk  shall  tax  and  subscribe  his  name  to  all 
bills  of  costs  in  any  civil  action  in  his  court  agree- 
ably to  the  fees  allowed  by  law,  and  shall  in  no 
case  allow  any  item  or  charge  xmless  the  service 
in  his  opinion  shall  have  been  necessary  in  reg- 
ularly conducting  the  action  and  shall  have 
actually  been  performed  and  shall  so  appear  on 
the  minutes  or  files  of  the  court,  and  he  shall  in 
such  bills  class  and  set  together  distributively  the 
fees  which  belong  to  the  court  or  justices  or  judge, 
clerk,  attorney,  and  counsellor,  sheriff  and  other 
persons.  (P.  L.  1903,  p.  599;  3  C.  S.  4126;  Rev., 
sees.  282,  283;  R.  S.  455,  sees.  4, 9;  Act  to  regulate 
fees,  passed  1799,  sec.  3;  Rev.  1820, 481;  Pat.  418.) 

Construction  and  Operation  in  Genekal. — Statement  of 
items  proper  for  taxing  in  a  bill  of  coats.  Ordinary  v.  Allen, 
26  L.  145;  Andrews  v.  Ford,  6  E.  488. 

On  scire  facias  to  revive  a  judgment  the  question  of  illegally 
taxing  costs  cannot  be  raised  on  motion.  Phillips  v.  Hunt,  1 
L.  137. 

There  is  no  practice  in  New  Jersey  to  refer  to  a  master  to  tax 
as  between  solicitor  and  client,  costs  and  charges  for  general 
services,  outside  of  the  fee  bill,  rendered  his  client  in  the  cause, 
for  the  purpose  of  suit  against  his  elicit.  Front  v.  Sayler,  SI 
N.  J.  L.  J.  347. 

Prbsumptionb. — Costs  as  taxed  are  presumed  to  be  legal. 
Romaine  v.  Norris,  8  L.  80,  83.  See  Phillips  v.  Hunt,  1  L.  137. 
The  rule  does  not  prevent  the  clerk  from  inserting  in  the  record 
the  whole  amount  of  costs,  if  the  bill  has  been  taxed  and  filed 
at  the  time  of  making  up  the  record,  notwithstanding  such  bill 
may  not  have  been  tiaed  and  filed  within  the  period  mentioned 
in  the  rule.    Bruere  v.  Britton,  20  L.  268. 

Cited.— Troth  v.  Board,  60  L.  190 ;  37  A.  1017. 

244.  Betazatlon:  Zxpt/OEnal. 

Any  party  aggrieved  by  a  bill  of  costs  may  apply 
to  the  court  in  which  the  action  is  pending  or  to  a 
judge  to  have  the  same  retaxed  according  to  law, 
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whose  decision  shall  be  final;  if  any  charge  is  con- 
tained in  such  bill  as  taxed  for  services  not  ac- 
tually rendered  or  any  item  therein  is  charged 
higher  than  is  allowed  by  law,  the  court  or  judge 
shall  order  that  the  expense  of  retaxation  shall  be 
paid  by  the  attorney  who  drew  said  bill  or  by  the 
clerk  who  taxed  the  same,  as  the  court  or  judge 
may  direct;  but  if  the  court  or  judge  shall  find 
said  bill  to  be  taxed  according  to  law,  the  appli- 
cant shall  pay  the  expense  of  retaxation.  (P.  L. 
1903,  p.  599;  3  C.  S.  4127;  Rev.,  sec.  284;  R.  S. 
455,  sec.  8;  Act  to  regulate  fees,  sec.  5;  see  sec.  243, 
ante.) 

PaoPBiETY  OF  Remedy. — An  action  will  not  lie  to  recover  an 
unreasonable  amount  of  costs,  which  have  been  taxed  and  paid; 
the  proper  remedy  is  by  retaxation.    Allen  v.  Hickson,  6  L.  409. 

I^OCEDDBE  IN'  GENERAL. — The  party  obtaining  the  taxation 
of  a  bill  of  cosiis  must,  upon  a  retaxation,  prove  the  items  ob- 
jected to.  But  the  party  moving  for  a  retaxation  must  give  hia 
adversary  notice,  and  state  the  particularB  of  the  bill  of  costs  to 
which  he  objects  and  the  nature  of  hia  objection.  Hays  ads. 
Williams,  19  L.  383. 

Time  fob  Application. — ^The  application  to  the  court  to  re- 
tax  a  bill  of  costs  mnst  be  made  at  the  next  term  after  the  bill 
is  taxed  by  the  clerk  and  payment  thereon  demanded.  But  the 
retaxation  may  be  made  after  that  or  any  subsequent  term,  ac- 
cording to  circumstances.    Den  ti.  Chapman,  8  L.  176. 

Costs  of  Retaxation. — Where,  on  appeal  by  a  demandant 
in  dower  from  the  clerk's  taxation,  scTcral  items  were  deducted, 
the  demandant  was  held  liable  for  the  costs  of  the  retaxation. 
Anonymons,  20  L.  113,  114. 

345.  Ord«r  for  Piiymeiit  of  Oosti  of  Printiiig,  Btc 

The  supreme  court  and  the  court  of  errors  and 
appeals  may  by  general  rule  or  by  a  special  rule 
in  any  action  pending  in  said  courts,  make  such 
order  for  the  payment  of  the  costs  of  printing  and 
other  disbursements  by  either  party  and  the  tax- 
ation and  allowance  thereof  in  the  bill  of  costs, 
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as  said  courts  may  deem  just.    (P.  L.  1903,  p.  600; 
3  C.  S.  4127;  Rev.,  sec.  285;  1873,  p.  65.) 

Sep  S.  C.  B.  1913,  rule  203. 


XVn.  P0WXB8  OF  THB  COURT  OB  A  JITIKHB. 

See  orders  by  a  judge,  P.  A.  1912,  p.  383,  sec.  31;  p.  384, 
rule  2;   S.  C.  R.  1913,  rule  2J3;  post,  §§  291,  296. 

Order  by  a  judge  extending  time,  P.  A.  1912,  p.  385,  rule  3; 
S.  C.  E.  1913,  rule  217;   poat,  §  297. 

May  set  aside  verdict,  S.  C.  R.  1913,  rule  121 ;  post,  §  383. 

Trial  judge  may  grant  new  trial,  S.  C.  R.  1913,  rule  182,  § 
384. 

Application  to  trial  judge  for  new  trial  within  six  days  after 
verdict,  S.  C.  R.  1913,  rule  133,  §  385. 

Designation  of  bank  as  depository  of  money  paid  into  court, 
S.  C.  R.  1913,  rule  216. 

246.  Protection  of  Pn^wrty  Pending  Snit:   Contempt. 

In  any  action  in  which  the  right  to  lands  or  to 
goods  and  chattels  is  in  controversy,  the  court  or  a 
judge  may  make  an  order  for  the  protection  of 
the  property  in  controversy  from  waste,  destruc- 
tion or  removal  beyond  the  jurisdiction  of  the 
court,  upon  satisfactory  proof  being  made  of  the 
necessity  for  such  order  and  enforce  such  order  by 
an  attachment  for  contempt.  (P.  L.  1903,  p.  600; 
3  C.  S.  4127;  Rev.,  sec.  286;  1855,  sec.  84.) 

Historical. — Such  rules  were  granted  before  the  passage  of 
this  statute.  Harker  t>,  Christy,  5  L,  717;  Plommerfelt  v. 
Zellers,  7  L.  31. 

No  Power  to  Appoint  Receiver, — The  supreme  court  has 
no  power  under  this  section  to  appoint  a  receiver  to  take  charge 
of  the  rents  of  the  premises  pending  an  action  of  ejectment. 
Oehme  v.  Rucklehaus,  50  L.  84;  11  A.  145.  See  Kircher  ». 
Schalk,  39  L.  339. 

Ejectment,  Power  to  Prevent  Waste, — Pending  an  action 
of  ejectment  the  supreme  court  may  interfere  by  injunction  to 
restrain  waste  and  to  protect  and  preserve  the  property  involved. 
Herman  v.  Mexican  Co.,  96  A,  492. 
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247.  Orders,  Ktc,  of  Jiidg»  in  VaDation  n-  Term  Time. 
Whenever  it  is  provided  by  this  act  that  appli- 
cation for  any  rule  or  order  may  be  made  to  or  any- 
thing may  be  done  by  a  justice  or  a  judge  as  dis- 
tinguished from  the  court,  such  application  shall 
be  made  before  or  such  thing  may  be  done  by  any 
justice  or  judge  of  the  court  in  which  the  action 
is  pending  in  vacation  or  term  time.  (P.  L.  1903, 
p.  600;  3  0.  S.  4127;  Rev.,  sec.  290;  1855,  sec.  88.) 

248.  Hotions  to  let  aiide  Jndgment,  Etc :  iriun  Hads. 

Any  justice  of  the  supreme  court  or  judge  of 
the  circuit  court  or  court  of  common  pleas  may  in 
vacation  grant  any  rule  or  make  any  order  that 
may  be  necessary  or  proper  in  any  action  pending 
in  said  courts,  and  may  direct  the  taking  of  testi- 
mony to  be  used  on  the  application  for  such  rule 
or  order;  provided,  this  power  shall  not  extend 
to  the  final  hearing  of  motions  to  set  aside  judg- 
ments or  to  the  appropriation  of  moneys  between 
judgment  creditors,  except  by  consent;  nor  to 
any  matter  which  by  the  rules  or  practice  of  the 
supreme  court  is  required  to  be  placed  on  the  argu- 
ment list  of  said  court.  (P.  L.  1903,  p.  600;  3 
C.  S.  4127;  Rev.,  see.  291;  Rev.  of  1874;  Supreme 
Court  Rule  100.) 

249.  Bole  to  ihom  Game  against  Setting  Aside  Fraudulent 

Jttdgment:  Grant  in  Vacation. 

Any  justice  of  the  supreme  court  may  in  vaca- 
tion upon  affidavit  showing  that  any  judgment 
entered  in  the  supreme  court  by  confession  or 
otherwise  was  confessed  or  obtained  for  the  pur- 
pose of  defrauding  the  creditors  of  the  defendant, 
grant  a  rule  to  show  cause  before  the  supreme 
court  at  the  next  term  why  such  judgment  should 
not  be  set  aside  so  far  as  it  affects  other  judgment 
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creditors  of  the  defendant  and  stay  the  execution 
issued  thereon;  and  may  also  order  that  testi- 
mony be  taken  to  be  used  at  the  hearing.  (P.  L. 
1903,  p.  600;  3  C.  S.  4127;  Rev.,  sec.  292;  Rev.  of 
1874.) 

250.  Rule  in  Vaootion.  to  show  OaoBe  vhy  Mandamiu  or  Quo 

WarraiLto  Bhonldl  not  Iisoe:  Orant  in  Vacation. 
Any  justice  of  the  supreme  court  in  vacation 
may  grant  rules  to  show  cause  why  writs  of  man- 
damus should  not  issue  and  may  direct  the  issue 
of  alternative  writs  of  mandamus  and  may  also 
grant  leave  to  file  informations  in  the  nature  of 
quo  warranto.  (P.  L.  1903,  p.  601;  3  0.  S.  4128; 
see  Rev.  294;  Rev.  of  1903.) 

251.  Hearinir  Argfumant  in  Snpreme  Court  at  Chambers  in 

Vacation  or  Term  Time. 
The  argument  of  any  matter  in  the  supreme 
court  which  by  the  rules  and  practice  of  the  coiu^ 
is  cognizable  before  the  branch  of  the  supreme 
court,  sitting  for  the  hearing  and  deciding  or  com- 
mon business,  may  by  consent  be  heard  before  one 
or  more  of  the  justices  of  the  supreme  court  at 
chambers  either  in  term  or  vacation,  whose  de- 
cisions and  judgments  shall  be  as  good  and  effec- 
tual as  if  they  had  been  rendered  at  the  bar  of 
said  court.  (P.  L.  1903,  p.  601;  3  C.  S.  4128;  Rev., 
sec.  295;  Rev.  of  1874.) 

In  General, — A  rule  made  by  a  justice  of  the  supreme  court 
in  vacation,  discharging  a  rult  to  show  cause  why  a  writ  of  at- 
tachment issued  out  of  the  supreme  court  should  not  be  quashed, 
cannot  be  reviewed  by  the  court  upon  motion.  Sucli  proceeding; 
was  either  nugatory,  in  which  ease  the  rule  t«  show  cause  has 
not  been  heard,  or  else  the  single  justice  heard  the  rule  to  show 
cause  by  consent,  for  the  prttctice  branch  of  the  court,  under 
this  "action,  in  which  case  liis  decision  is  not  subject  to  review, 
Garhett  v.  Mountford,  70  L.  577;   57  A.  257. 
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Cited.— Kinmouth  v.  Braentigan,  65  L.  165;  46  A.  769; 
Freeman  r.  Board,  76  L.  83;  67  A.  713;  Defiance  Fruit  Co.  v. 
Fox,  76  t.  482;  70  A.  460,  465;  Diibelbeies  v.  Weet  Hoboken, 
81  L.  98;   79  A.  290,  291. 

2S2.  Keferenoe  of  Uotion  to  Supreme  Court. 

Any  justice  of  the  supreme  court  or  judge  of 
the  circuit  court  to  whom  application  may  be  made 
for  auy  rule  or  order  by  virtue  of  this  act  may  refer 
the  same  to  the  supreme  court  and  make  such 
order  for  the  taking  of  testimony  and  for  stay  of 
proceedings  as  may  be  equitable.  (P.  L.  1903,  p. 
601;  3  C.  S.  4128;  Rev.,  sec.  296;  Rev.  of  1874.) 

Cited.— Defiance  Fruit  Co.  v.  Fox,  76  L.  482;  70  A.  460, 
465;  Von  Novelly  v.  Carpenter,  97  A.  779. 

263.  Rain  for  Expediting  Btumeu. 

The  justices  of  the  supreme  court  and  the  judges 
of  the  circuit  courts  and  courts  of  common  pleas 
shall  make  such  rules  and  regulations  for  expe- 
diting and  conducting  actions  and  the  manage- 
ment of  business  in  their  respective  courts  as  they 
shall  from  time  to  time  judge  proper.  (P.  L.  1903, 
p.  601;  3  0.S.4128;  Rev.,  see.  297;  Rev.  of  1894.) 

264  Povera  of  Omirt  to  nuLke  Boles  B«giilatui|r  Pleading^ 
Eto.,  Circuit  Court  Rules. 

The  justices  of  the  supreme  court  may  provide 
by  general  rules  for  the  hearing  and  argument  of 
any  litigated  or  unlitigated  motions  before  any 
one  of  the  justices  of  said  court  whenever  in  their 
judgment  it  may  be  expedient  so  to  do  under  such 
regulations  as  they  may  prescribe,  and  for  fixing 
the  costs  to  be  allowed  for  and  in  respect  of  the 
matters  herein  contained  and  the  perfonnance 
thereof  where  said  costs  are  not  fixed  by  law,  and 
for  apportioning  the  costs  of  issues;  and  they  shall 
make  all  such  rules  and  regulations  as  may  be  nee- 
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CKsary  to  (ibviate  any  difficulties  that  may  arise 
in  the  practict*  of  the  courts  of  law  by  reason  of 
any  omissitms  or  defects  in  the  same,  and' to  reg- 
ulate the  pleadiny;s  and  practice  in  the  said  courts 
so  as  to  render  the  practice  and  proceedings 
therein  more  efficient,  expeditious  and  simple  and 
for  that  pui'pose  they  shall  have  power  to  change 
and  regulate  such  pleadings  and  practice;  and  they 
shall  adopt  unifoi-m  rules  of  practice  in  all  matter 
not  regulated  by  law  for  the  government  of  the 
circuit  courts  and  the  same  from  time  to  time  alter, 
repeal  and  modify  as  occasion  mav  require.  (P. 
L.  1903,  p.  601:  3  C.  S.  4128;  Rev.',  sees.  298,  299: 
R.  S.  929,  sec.  7;  1799,  sec.  101;  1851,  p.  317,  sec. 
10;  1855,  see.  87;  R.  S.  200,  sec.  8;  1838,  sec.  9; 
see  notes  imder  sec.  215,  ante.) 

XVm.  CONSTEUCnON. 

256.  Application  of  Singnlar  Nombor  and  Mascnline  Oender : 
Term  "Laods"  Construed. 

Whenever  in  describing  or  referring  to  any  per- 
son, party,  niattei-  ov  thing  any  word  importing 
the  singular  number  or  masculine  gender  is  used 
in  this  act,  the  same  shall  include  and  shall  apply 
to  several  persons  and  parties,  as  well  as  one  per- 
son or  pai'ty,  and  females  as  well  as  males,  and 
bodies  coi-porate  as  well  as  individuals,  and  several 
mattei's  and  things  as  well  as  one  matter  or  thing, 
unless  it  be  otherwise  provided  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such 
construction,  and  the  w:ord  lands  shall  include 
lands,  tenements  and  hereditaments  or  any  inter- 
est therein,  and  freehold  security  shall  include 
corp<>rate  security.  (P.  L.  1903,  p.  602;  3  C.  S. 
4128;  Rev.,  sec.  300;  1855,  sec.  89.) 

CiTKD.-^Dnrk  i:  Manufacturing  Co.,  34  L.  312,  313;  MeXeal 
V.  Gloucester  C'itv,  51  L.  +44;  18  A.  11?:  Cooper  f.  Cape  Mav 
Point.  6r  L.  437;   51  A.  511. 
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256.  Act  Comxinixag  Small  Caiuca  not  Affect«d  Except  in 

Certain  Casea. 
Nothing  in  this  act  contained  except  as  herein 
specially  provided  shall  in  any  way  affect  any  pro- 
ceedings by  virtue  of  the  act  entitled  "An  act  con- 
stituting courts  for  the  trial  of  small  causes,"  ex- 
cept that  the  provisions  of  this  act  relating  to 
variances  and  amendments  of  pleadings  (as  modi- 
fied by  the  act  above  refeiTed  to)  and  also  the  pro- 
visions of  section  seventeen  of  this  act,  shall  apply 
to  actions  in  the  small  cause  courts,  and  in  the 
several  courts  of  common  pleas  on  appeals  from 
said  courts.  (P.  L.  1903,  p.  602;  3C.S.4129;  Rev., 
sec.  301;  1855,  sec,  91.) 

Cited.— Cole  t-.  Williams,  3  L.  558,  55»;  Schuyler  v.  Mc- 
Crea,  16  L.  248,  §51;  Craft  r.  Smith,  35  L.  302,  306;  Butts 
V.  French,  42  L.  400 ;  Harrison  t-.  Dickereon,  87  L.  92 ;  93  A. 
718. 

257.  Formal  Notioea  may  be  Qiven  by  Attorney. 
Whenever  it  is  in  this  act  provided  that  a  party 

to  an  action  shall  give  any  notice,  or  receive  any 
notice  which  does  not  require  action  by  the  party 
himself,  or  may  make  any  endorsement  on  or  in- 
sert an_v  matter  or  thing  in  any  process  or  plead-  - 
ing,  such  notice  may  be  given  or  received  and  such 
endorsement  may  be  made,  or  such  matter  or  thing 
may  be  inserted  bv  the  attorney  of  the  partv.  (P. 
L.  1903,  p.  602;  3  C.  S.  4129;  Rev.  of  1903.) 

258.  Precedence  of  Hnnicipal  Oaaes  in  Appellate  Oonrta; 

Advancement  on  List:    Determined  Promptly:    De- 

oudon  within  Thirty  Days. 

Cases  now  or  that  hereafter  may  be  pending  in 

the  Court  of  Errors  and  Appeals,  Supreme  Court, 

or  in  any  Circuit  Court  or  Court  of  Common  Pleas, 

wherein  there  shall  be  in  anywise  involved  the 
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question  of  the  validity  of  any  municipal  ordi- 
nance or  proceeding  providing  for  the  issue  of 
bonds  or  for  the  construction  of  any  public  work, 
and  all  suits  in  which  any  municipality  shall  be  the 
complaining  party,  in  this  act  called  municipal 
cases,  shall  be  advanced  on  the  list  for  argument, 
hearing  or.  trial,  and  shall  have  precedence  over 
all  other  causes,  except  as  hereinafter  provided;^ 
and  such  municipal  cases  shall  b^  printed  by  the 
clerk  at  the  head  of  the  trial  or  argument  list  on 
notice  tc^  the  clerk  that  the  cause  is  a  municipal 
case;  and  if  any  said  case  is  not  so  printed  on  an 
advanced  place  on  the  list,  the  same  shall  be  ad- 
vanced on  motion  of  either  side.  All  said  munici- 
pal cases  shall  be  decided  and  determined  by  the 
court  as  promptly  as  the  convenience  of  the  court 
may  permit,  and  within  thirty  days  after  the  close 
of  the  argument;  provided,  no  such  municipal  ease 
shall  have  precedence  over  a  cause  moved  to  be 
advanced  by  the  Attorney  General  or  any  prose- 
cutor of  the  pleas;  and  provided  further,  that  if 
any  municipal  case  be  submitted  on  briefs,  the 
decision  thereof  may  take  the  usual  course.  Any 
miinicipal  case  pending  in  any  said  court  and 
which  has  been  argued  orally  by  counsel,  and  at 
the  time  of  the  passage  of  this  act  awaits  decision, 
shall  be  decided  by  the  court  within  thirty  days 
from  and  after  this  act  shall  take  effect.  (P.  L. 
1913,  p.  G21,  sec.  1.) 

Qdare. — Whether  this  act  impairs  jurisdiction  of  appellate 
court  when  it  compels  decision  in  30  davs.  See  such  cases  as 
Green  v.  Heritage,  64  L.  567 ;  46  A.  634.' 

269.  Retnm  oi  Write  in  Monioipal  Cases:  Review  of  Cause: 
Hearing  Appeals:  ^Rme  to  take  Appeal  in  Municipal 
Oasee. 
Justices  of  the  Supeme  Court  in  allowing  writs 

of  certiorari  or  other  writs  in  municipal  cases  may 
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impose  terms  that  the  same  shall  be  returnable  at 
a  short  day  and  be  argued  before  himself  or  any 
other  justice  of  the  Supreme  Court  to  be  named 
unless  the  defendant  municipality  shall  object; 
and  further,  that  in  case  a  review  is  sought  the 
cause,  if  appealed  and  unless  the  municipahty  ob- 
ject, shall  be  argued  and  disposed  of  at  the  nest 
term  of  the  coui-t  of  errors  to  be  held  after  the 
decision  of  the  Supreme  Court  shall  have  been  an- 
nounced. Municipal  cases,  including  appeals  in 
the  Court  of  Errors  and  Appeals,  shall  be  heard  on 
live  days'  notice,  and  may  be  noticed  for  the  first 
or  any  subsequent  day  in  term.  Appeals  from  the 
Supreme  Court  to  the  Court  of  Errors  and  Appeals, 
in  municipal  cases,  shall  be  taken  by  a  prosecutor 
or  other  litigant  against  a  municipal  corporation 
within  ten  days  after  notice  of  the  opinion  or  de- 
cision of  the  supreme  court  and  not  thereafter. 
(P.  L.  1913,  p.  622,  sec.  2.) 

CONSTITUTIONALTY    OF    LIMITATION   ON   TiME   TO    TaKE    Ap- 

PEAi.— See  State  Council  v.  Nat  Council,  79  E.  139;  69  A. 
975;  Traphagen  v.  West  Hoboken,  39  L.  233,  837;  Rogers  t>.  ■ 
P.  E.  R.,  78  A.  664;  81  L.  40. 

Appeal  Taken  Within  Limitation  Juhisbictional. — 
Deeon  v.  Parry,  69  L.  186;  52  A.  628;  State  v.  Holmes,  36  L. 
62;  Von  De  Plac  v.  Weller,  64  L.  155;  44  A.  874;  Hoit  v. 
Hoit,  40  E.  551;  5  A.  103;  Mount  v.  Van  Nees,  34  E.  523, 
526;  Hillyer  v.  Schenck,  15  E.  398;  Newark,  etc.,  Co.  v. 
Elmer,  9  B.  754 ;  Seiter  v.  Simpeon.  76  L.  450 ;  69  L.  971 ; 
Franz-Milton  Co.  t>.  Hall,  73  L.  96 ;  62  A.  279 ;  Loftus  v.  Free- 
holders, 43  L.  354 ;  Feeney  v.  Butgers,  57  L.  358 ;  Wykes  v. 
Smarak,  87  A.  333. 

Practice  Act,  1912. 

A  supplement  to  an  act  entitled  "An  act  to  reg- 
ulate the  practice  of  courts  of  law.  (Revision  of 
1903.)"    (P.  L.  1912,  p.  377.) 
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Cited.— Butterhof  v.  Butterhof,  Si  L.  285,  286 ;  86  A.  394 ; 
Bohles  t>.  Insurance  Co.,  84  L.  315,  316;  86  A.  438;  Dallas  v. 
Sea  Me  City,  84  L.  679,  680 ;  87  A.  467 ;  D'Aloia  v.  Unione 
Fratellaoza,  84  L.  683;  87  A.  472;  Sun  Dredging  Co.  v.  Ot- 
tens.  84  L.  740,  746 ;  87  A.  1003 ;  Watkins  v.  Cope,  84  L.  143 ; 
86  A.  545;  Wilson  t>.  Howland,  93  A.  688,  690.  Article  on  the 
Practice  Act  and  the  District  Court,  37  N.  J.  L.  J.  289 ;  article 
on  New  Practice  Act,  35  N.  J.  L.  J.  170,  228,  269. 

360.  Short  Title  and  Oonstraotion. 

Sec.  1.  The  short  title  of  this  act  is  "The  Prac- 
tice Act  (1912)."  It  shall  be  liberally  construed, 
to  the  end  that  legal  controversies  may  be  speedily 
and  finally  determined  according  to  the  substan- 
tive rights  of  the  parties.  The  rule  that  statutes 
in  derogation  of  the  common  law  must  be  strictly 
construed  shall  not  apply  to  this  act.  (P.  L.  1912, 
p.  377.) 

361.  DeflnltioDB. 

Sec.  2.  The  followiug  terms,  for  the  purposes  of 
this  act,  have  the  following  meanings:  The  word 
.  "may"  is  not  mandatory;  the  term  "Practice 
Act"  refers  to  the  act  to  which  this  is  a  supple- 
ment; the  "rules"  herein  mentioned  are  rules  of 
court.    (P.  L.  1912,  p.  377.) 

3^.  Single  Fonn  of  Action. 

Sec.  3.  There  shall  be  but  one  form  of  civil  ac- 
tion in  the  courts  of  common  law,  which  shall  be 
denominated  an  "Action  at  Law,"  but  this  shall 
not  apply  to  proceedings  upon  Prerogative  Writs; 
provided,  that  subject  to  rules,  a  writ  of  mandamus 
may  be  awarded  in  such  an  action.  The  process 
and  pleadings  in  all  actions  shall  be  according  to 
rules  of  court.    (P.  L.  1912,  p.  378.) 

Cited.— Titus  i:.  P.  R.  R.  Co.,  92  A.  944,  946;  87  L.  157, 
161,  162. 
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263.  Parties. 

Sec.  4.  Subject  to  miles,  all  persons  claiming  an 
interest  in  the  subject  of  the  action  and  in  obtain- 
ing the  judgment  demanded,  either  jointly,  sev- 
erally or  in  the  alternative,  may  join  as  plaintiffs, 
except  as  otherwise  herein  provided.  And  persons 
interested  in  separate  causes  of  action  may  join 
if  the  causes  of  action  have  a  common  question 
of  law  or  fact  and  arose  out  of  the  same  transac- 
tion or  series  of  transactions.    (P.  L.  1912,  p.  378.) 

Cited.— Strecber  v.  State  Board,  95  A.  623-625 ;  Baldauf  v. 
Nathan  Russell  Co.,  96  A.  96. 

264.  PartieB.    When  Plaintiff  Made  Dflfendant 

Hec.  5.  If  one  who  may  join  as  plaintiff  declines 
to  do  so,  he  may  be  made  a  defendant,  the  reason 
therefor  being  stated  in  the  complaint.  (P.  L. 
1912,  p.  378.) 

265.  PartiM:  Who  Hade  Defendant. 

Sec.  6,  f  1.  Subject  to  rules,  any  person  may  be 
made  a  defendant,  who,  either  jointly,  severally 
or  in  the  alternative,  is  alleged  to  have  or  claim 
an  interest  in  the  controversy,  or  in  any  part 
thereof,  adverse  to  the  plaintiff,  or  whom  it  is  nec- 
essary to  make  a  party  for  the  complete  deter- 
mination or  settlement  of  any  question  involved 
therein.    (P.  L.  1912,  p.  378.) 

In  suit  sgainet  the  defendants  in  the  alternative,  if  liability 
of  one  defendant  implies  non-liability  of  the  others,  and  vice 
versa,  and  verdict  pass  against  one  defendant,  rule  to  show  cause 
for  new  trial  should  be  directed  to  the  other  defendant  as  wdl 
as  the  plaintiff.  Grouse  v.  Terth  Amboy,  85  L.  476;  89  A. 
1003. 

Quark. — Whether  a  single  cause  of  action  may  be  sued  against 
the  same  person  in  the  alternative  as  an  individual  and  a  per- 
sonal representative,     Pfeifer  v.  Bradenhof,  86  L.  i92;   92  A. 
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266.  Separate  Actloiu. 

Sec.  6,  H  2.  The  plaintiff  may  join  separate 
causes  of  action  against  several  defendants  if  the 
causes  of  action  have  a  eonanon  question  of  law 
or  fact  and  arose  out  of  the  same  transaction  or 
series  of  transactions.  (P.  L.  1912,  p.  378;  see 
sec.  7.) 

Separate  Causes  of  Action. — Causes  of  action  against  a 
landlord  for  breach  of  covenant  of  the  lease  and  causes  against 
the  landlord  and  a  third  person  for  wrongful  distress  in  the  col- 
lection of  rent  under  the  lease  may  be  joined.  Murphy  v.  Pat- 
ten, 85  A.  56, 

267.  Partus:  Esecntor,  etc.,  Hay  Sue  or  Be  Sued  Without 

Joining  Benefldary. 

Sec.  7.  An  execntor,  administrator  or  trustee, 
of  an  express  trust  fincluding  one  with  whom  a 
contract  is  made  for  the  benefit  of  another)  may 
sue  or  be  sued  without  .ioining  the  person  bene- 
ficially interested  in  the  suit.  (P.  L.  1912,  p.  378; 
see  sec.  28.)  ' 

268.  Parties:  Court  May  Direct  Others  brought  Into  Suit 
Sec.  8.  The  court  may  determine  the  contro- 
versy as  between  the  parties  before  it,  where  it 
can  do  so  without  prejudice  to  the  rights  of  others; 
but  where  a  complete  determination  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
may  direct  them  to  be  brought  in.  Where  a  per- 
son, not  a  party,  has  an  interest  or  title  which  the 
judgment  will  "affect,  the  court,  on  his  application, 
shall  direct  him  to  be  made  a  party.  (P.  L.  1912, 
p.  378.) 

Where  a  person,  not  a  party  to  a  auit,  has  an  interest  or  title 
which  the  judgment  will  affect,  the  conrt  on  bis  application 
should  direct  him  to  be  made  a  party.  Jos.  Marrone  Cont.  Co. 
V.  Monahan,  95  A.  981,  985. 
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269.  Non-Joinder,  UUjoinder. 

Sec  9.  No  action  shall  be  defeated  by  the  non- 
joinder or  misjoinder  of  parties.  New  parties  may 
be  added  and  parties  misjoined  may  be  dropped, 
by  order  of  the  court,  at  any  stage  of  the  cause, 
as  the  ends  of  justi<'e  mav  require.  (P.  Li  1912, 
p.  379;  see  sec.  36.) 

Defense  tliat  the  plaintiff  is  a  fictitious  perpon  attacks  the 
capaeit}-  of  the  plaintiff  to  commence  or  continue  suit;  proper 
judgment  is  to  quash  the  writ.     Baldauf  v.  Nathan,  96  A.  96. 

270.  Saving  Clause :  Changes  Hade  by  Conrt  Not  to  Impair. 
Sec.  10.  No  change  in  parties,  made  by  order  of 

■  court,  shall  impair  any  pre^dous  attachment  of  the 
estate  or  body  of  any  person  remaining  a  defend- 
ant in  the  action;  nor  impair  bonds  or  recogni- 
zances of  any  person  remaining  a  party,  either  as 
against  himself  or  his  sureties;  nor  impair  re- 
ceipts to  an  officer  for  property  attached;  and, 
when  parties  are  changed,  the  court  may  order  new 
bonds  if  such  new  bonds  are  deemed  necessary. 
Orders  of  coui-t  concerning  change  in  parties  may 
be  upon  terms  at  the  discretion  of  the  court.  (P. 
L.  1912,  p.  379.) 

271.  Joinder  of  Catutes  ot  Action:   Causes  May  Be  Joined. 

Sec.  11.  Subject  to  rules,  the  plaintiff  may  join 
any  causes  of  action.  (P.  L.  1912,  p.  379;  see  rules 
6  to  15  inclusive. 

Cited.— Murphy  v.  Patten,  85  A.  56. 

272.  Connter-claiin. 

See.  12.  Subject  to  rules,  the  defendant  may 
counter-claim  or  set  off  any  cause  of  action.  He 
may,  and  when  required  by  the  court  shall,  issue 
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sunuttons  against  any  third  party  necessary  to  be 
brought  in;  but,  in  the  discretion  of  the  court,  sep- 
arate trials  may  be  ordered,  or  if  the  counter-claim 
cannot  be  conveniently  disposed  of  in  the  pending 
action,  the  court  may  strike  it  out.  (P.  L.  1912, 
p.  379.) 

In  Genekal. — In  aD  action  wher«  several  counter-claima  are 
filed  by  the  defraidant,  any  one  of  them  may  be  stricken  out 
which  the  court  finds  cannot  be  conveniently  tried  vpitb  the  other 
causes  of  action  joined  in  the  same  suit.  Kelley  v.  Steel  Co., 
87  L.  567.  Where  a  defendant  in  one  of  several  counter-claims 
sought  to  recover  against  the  plaintiff,  who  was  suing  on  a  con- 
tract, an  affirmative  judgment  for  unliquidated  damages  for  a 
tort  committed  by  the  plaintiff's  assignor,  and  thereby  raised  an 
issue  which  was  separate  and  distinct  from  those  raised  by  the 
plaintifTs  claim  and  the  defendant's  other  counter-claims,  the 
court  may  strike  out  the  counter-claim  as  not  being  convenient 
to  try  with  the  other  causes  of  action  joined  in  the  same  suit. 
Id. 

Any  right  of  set-off  rests  on  statute.  Roeeville  Trust  Co.  v. 
Barney,  96  A.  69. 

This  section  not  ese^tiaJly  different  from  the  general  statute 
of  setoff-    4  C.  S.  4836;   Reveruzzi  v.  Caruso,  91  A.  1088. 

273.  Fulare  of  ConsideratioiL 

Sec.  13.  In  an  action  upon  a  contract,  whether 
under  seal  or  not,  the  defendant  may  set  up  in 
abatement  of  the  debt  or  damages  claimed,  a  de- 
fect in,  or  partial  failure  of  the  consideration  of 
the  contract  sued  on.  fP.  L.  1912,  p.  379;  see  sec. 
105,  supra.) 

In  an  action  on  a  bond  given  as  a  part  of  the  purchase  price 
of  lands  when  tlie  sale,  having  been  executed,  has  not  been 
rescinded,  false  representations  inducing  such  sale  may  be  shown 
as  evidence  of  a  partial  failure  of  consideration  of  such  bond  and 
in  abatement  of  the  debt  claimed  in  such  action.  Schmidt  v. 
Frey,  86  L.  81.%  818;  90  A.  1183. 
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274.  Default  in  Pleading. 

Sec.  14.  Judgment  of  non-suit  or  by  default  may 
be  entered  against  plaintiff  or  defendant  respec- 
tively for  failure  to  plead  according  to  the  rules. 
(P.  L.  1912,  p,  379.) 

276.  Oomaarf  Judgment:  DefeoM  Host  Be  Sincere. 

Sec.  15.  Subject  to  i"ules,  any  frivolous  or  sham 
defense  to  the  whole  or  to  any  part  of  the  com- 
plaint may  be  struck  out;  or,  if  it  appear  probable 
that  the  defense  is  frivolous  or  sham,  defendant 
may  be  allowed  to  defend  on  terms.  Defendant, 
after  final  judgment,  may  appeal  from  any  order 
made  against  him  under  this  section.  (P.  L.  1912, 
p.  380.) 

Where  the  defendant's  answer  to  a  t-ompiaint  ie  neJtlier  false 
nor  frivolous  as  to  t}ie  avemicnta  of  fact  contained  in  the  plaint- 
iff's pleading,  it  is  error  to  strike  it  out  and  render  summary 
judgment  for  the  plaintiff  upon  a  different  atate  of  facta  from 
that  disclosed  in  the  complaint,  disclosed  for  the  first  time  upon 
the  hearing  of  the  motion  to  strike  out.  Smith  v.  Hofiing,  95 
A.  993. 

376.  Stunmaiy  Judgment:  If  Answer  Stnudc  Oat. 

Sec.  16.  If  the  answer  as  filed,  or  after  any  part 
thereof  shall  be  struck  out,  leaves  a  part  of  the 
plaintiff's  claim  uncontested,  judgment  interlocu- 
tory or  final  may  be  entered  for  such  part  as  is 
not  contested  and  the  cause  may  proceed  to  trial 
as  to  the  residue.    (P.  L.  1932,  p.  380.) 

277.  Preliininaiy  Beferenoe. 

Sec.  17.  The  coui-t  may,  under  such  conditions 
as  it  may  fix,  require  any  or  all  motions  prelim- 
inary to  trial  to  be  heard  and  determined  by  Su- 
preme Court  Commissioners  designated  by  the 
court,  and  mav  fix  their  fees  which  shall  be  costs 
in  the  cause.    (P.  L.  1912,  p.  380.) 
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278.  Admiwioiis  of  Ca1«in  Faets. 

Sec.  18.  Any  party  may  call  upon  any  othei' 
party,  by  written  notice  to  admit  (but  only  for  the 
purposes  of  the  cause)  the  existence,  due  execu- 
tion, signing  or  mailing  of  any  document;  and  to 
admit  any  other  specific  facts  relevant  to  the  issue 
mentioned  in  the  notice.  In  case  of  refusal  or 
neglect  to  make  such  admission  within  such  time  as 
may  be  fixed  by  rules  or  special  order,  the  reason- 
able expense  of  proving  the  same  (to  be  taxed  by 
the  court)  shall  be  paid  by  the  party  so  notified, 
whatever  the  result  of  the  trial  may  be,  unless  the 
trial  judge  shall  certify  that  the  neglect  or  refusal 
was  reasonable.  But  the  court  may  allow  any 
partv  to  amend  or  withdraw  such  admission  on 
temis.    (P.  L.  1912,  p.  380.) 

The  time  within  which  the  admissions  provided  in  section  18 
of  the  Practice  act,  1912,  should  be  made,  is  hereby  fixed  at 
five  days  after  service  of  the  notice  mentioned  in  said  section, 
unless  such  time  ia  extended  by  order  of  the  court  or  a  judge, 
S.  C.  R,  1913,  rule  98.  (See  Practice  act,  1903,  section  141,  re- 
pealed.) 

279.  Reeerrlng   Qaestioiu  of  Law;     Snbmifetin;   Case  ta 

Alternative. 

Sec.  19.  The  court  may  reserve  any  question  of 
law  and  may  submit  the  case  to  the  jury  upon  al- 
ternative propositions  of  law  in  respect  to  the  right 
to  relief  or  damages.  In  either  of  such  cases  judg- 
ment shall  be  entered,  (and  if  appealed  shall  be 
dealt  with)  according  to  the  right  as  it  shall  be 
finaUy  determined.    (P.  L.  1912,  p.  380.) 

280.  Jadgment;  Execution. 

See.  20.  Judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  jnore  of  several  defendants;  and  the  court 
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may  determine  the  ultimate  rights  of  the  parties 
on  each  side  as  between  themselYes,  and  grant  to 
the  defendant  any  affirmative  relief  to  which  he 
may  be  entitled;  and  when  a  complaint  or  a  cause 
of  action  is  sustained  in  favor  of,  or  against,  only 
a  part  of  the  parties  thereto,  judgment  (interlocu- 
tory or  final)  may  be  rendered  in  favor  of  or 
against  such  parties  respectively  at  any  stage  of 
the  proceedings.  But  an  unsatisfied  judgment 
against  one,  or  some,  of  several  joint  contractors, 
shall  not  discharge  the  other  joint  contractors 
from  liability  on  the  contract.  The  court  shall 
control  the  proceeding  so  that  the  plaintiff  shall 
receive  but  one  satisfaction.  One  writ  of  execu- 
tion may  issue  upon  one  or  more  judgments  en- 
tered in  the  same  cause.    (P.  L.  1912,  p.  381.) 

281.  Fmuu  of  Jndgment. 

Sec.  21.  Jud^ent  may  be  entered  in  such  form 
as  may  be  required  by  the  nature  of  the  case  and 
bv  the  recovery  or  relief  awarded.  (P.  L.  ]912,  p. 
381.) 

2^.  Judgmmt  Withont  Pleading';  Judgment  Final. 

Sec.  22.  Subject  to  rules,  judgment  final  may  be 
entered,  without  process  or  pleadings,  upon  a 
statement  of  the  right  in  controversy  and  an 
agreed  statement  of.  facts,  or  a  stipulation  agree- 
ing upon  certain  facts  and  submitting  other  issues 
in  the  case  for  trial.  In  either  case,  subject  to 
rules,  the  parties  may,  at  their  option,  agree  upon 
the  judge  who  shall  hear  and  determine  the  case, 
and  the  judgment  of  the  court  may  enter  upon  his 
findings.    (P.  L.  1912,  p.  381.) 

S«e  section  154. 

See  section  85,  P.  A.  1912,  rules  74,  75. 
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283.  Amendments:  Write,  etc.,  Ma.j  Be  Amended. 

Sec.  23.  No  civil  suit  or  proceeding  in  any  court 
of  common  law  shall  fail  or  be  dismissed  on  the 
ground  that  the  plaintiff  or  any  party  therein  has 
mistaken  the  remedy  or  procediire,  if  the  court  in 
which  the  matter  is  pendmg  shall  have  jurisdiction 
to  grant  the  proper  remedy  by  any  procedure;  but 
in  such  case,  the  court  shall,  upon  terms,  order  the 
writs,  pleadings  and  other  proceedings  to  be  so 
amended,  or  new  writs,  pleadings  or  other  pro- 
ceedings to  be  respectively  so  issued,  filed  or 
taken,  that  the  court  may  completely  and  finally 
hear  and  determine  the  whole  matter  in  contro- 
versy between  the  parties  and  grant  the  proper 
remedy.    (P.  L.  1912,  p.  381.) 

Where  the  prosecutor  mistakes  liis  remedy  and  brings  cer- 
tiorari inatead  of  quo  warranto,  the  writ  may  be  amended  in  the 
proper  case  under  this  section.  Martin  v.  Freeholders,  85  L. 
151,  153;   88  A.  857. 

Where  appellant  mietakenly  seeks  to  review  a  judgment  by 
certiorari  instead  of  by  appeal,  the  defect  if  procedure  will  be 
disregarded  under  this  section,  and  the  caee  will  be  treated  as 
an  appeal.    Higgins  v.  Egg,  85  L.  56;   88  A.  846. 

Where  certiorari,  and  not  q«o  warranto,  is  the  proper  form  of 
action,  the  court  in  a  proper  ease  will  change  the  action  to  cer- 
tiorari under  this  section.  Young  v.  Stafford,  86  L,  422,  423; 
93  A.  286. 

284.  Amendment:   Hew  Cause  Allegfed. 

Sec.  24.  In  addition  to  the  present  powers  of 
amendment,  the  court  may,  upon  terms,  permit, 
before  or  at  the  trial,  the  statement  of  a  new  or 
different  cause  of  action  in  the  complaint  or  coun- 
terclaim.   (P.L.  1912,  p.  382.) 

285.  Bills  oi  Excepticm  and  IXUts  <^  Error  Abolislied: 

Appeals  May  Be  Taken:  .Emn-  in  Final  Judgment. 

Sec.  25.  Bills  of  exceptions  and  writs  of  error  in 
civil  cases  are  abolished.   In  lieu  of  a  writ  of  error, 
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an  appeal  may  be  taken  in  any  case  in  which  the 
appellant  would,  heretofore,  have  been  entitled  to 
that  writ.  Subject  to  rules,  such  appeal  shall  be 
in  the  nature  of  a  rehearing  upon  any  question  of 
law  involved  in  any  ruling,  order,  or  judgment  be- 
low. Where  causes  are  submitted  to  the  court  to 
be  heard  without  a  jury,  any  error  made  by  the 
coiui:  in  giving  final  judgment  in  the  cause  shall  be 
subject  to  change,  modification  or  reversal  without 
the  grounds  of  objection  having  been  specifically 
submitted  to  the  court.  (P.  L.  1912,  p.  382,  sec. 
25,  as  amended  by  P.  L.  1916,  p.  109.) 

See  sec.  103,  and  notee;  3  C.  S.  4082;   154,  and  notes. 

Appeals. — An  appeal  under  this  section  is  in  the  nature  of  a 
rehearing  upon  any  question  of  law  involved  in  any  ruling  be- 
low. This  provision  is  broad  enough  to  draw  under  review  the 
ruling  of  the  court  below  refusing  to  direct  a  verdict  for  the  de- 
fendant.    Butterhof  v.  Butterhof.  84  L.  285,  287;   86  A.  394. 

An  order  striking  out  the  complaint  ae  against  one  of  several 
defendants  is  not  appealable  until  aft«r  final  judgment  disposing 
of  the  case,  either  at  common  law  or  under  the  New  Practice 
act.    Young  v.  Board,  84  L.  770;   87  A.  347. 

BiLus  OF  ExcEiTioN's.^The  abolition  of  bills  of  exfoptions 
by  this  section  does  away  with  the  requirement  that  exceptions 
be  signed  and  sealed  by  the  trial  jud^,  but  does  not  abrogate 
the  general  rule  that  no  ruling  relating  to  the  reception  or  re- 
jection of  evidaice  will  be  reviewed  unless  the  record  discloses 
that  an  objection  to  such  ruling  was  duly  made  or  such  niling 
otherwise  challenged  at  the  time  of  the  ruling.  Kargman  v. 
Carlo,  8.5  L.  632,  636 ;  90  A.  293. 

This  section  does  not  relieve  a  party  from  pointing  nut  at  the 
trial  to  the  judge  the  portion  of  the  charge  to  which  he  objects 
as  heretofore,  nor  from  making  objection  to  a  refusal  to  charge 
on  request,  if  it  is  intended  to  make  them  the  basin  of  an  ap- 
peal. The  only  change  made  by  this  section  in  that  regard  is 
that  hills  of  exceptions  are  no  longer  necessarv.  Miller  r. 
Delaware  Trans.  Co..  85  L.  700.  703;  !)0  A.  288;  Haves  v. 
Kluge,  86  L.  657,  661 :   92  A.  358. 

The  Practice  act  of  1913,  and  rules  in  pursuance  thereof, 
have  made  no  change  in  the  fundamental  rules  for  review  of  ac- 
tions at  law  as  in  error,  that  there  must  be  some  ruling  in  the 
court  below,  that  it  must  be  adverse  to  the  appellant  and  that 
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the  trial  court  must,  through  the  iDstrummtality  of  a  format 
challenge  of  that  ruling,  have  an  opportunity  to  reconsider  and 
modify  or  change  it.  Webster  v.  Freeholders,  86  L.  256,  257; 
90  A.  1110. 

Appeal  and  Erbob.  Bbsbrvation  of  GBOCKDe  of  Retibw. 
— A  judgment  will  not  be  reversed  because  of  the  appointment 
of  an  incompetent  stenographer  in  the  trial  court,  where  with- 
out objection  the  court  considered  and  decided  the  cause  without 
the  aid  of  the  stenographer's  notes  and  settled  a  state  of  the  case 
to  which  no  objection  had  been  taken,  Clinton  Amusement  and 
Improvement  Co.  v.  Dranlow,  96  A.  893. 

286.  Appeals:  Effect  Of. 

Sec.  26.  An  appeal  is  a  step  in  the  cause,  and  is 
deemed  to  remove  to  the  appellate  court  the  en- 
tire record  of  the  cause  and  all  orders,  proceed- 
ings and  documents  made,  taken  or  filed  therein, 
whether  or  not  they  are  actually  included  in  the 
transcript  of  the  record  sent  to  that  court.  (P. 
L.  1912,  p.  382.) 

287.  Beveraal  or  New  Trial  on  Merits. 

Sec.  27.  No  judgment  shall  be  reversed,  or  new 
trial  granted  on  the  ground  of  misdirection,  or  im- 
proper admission  or  exclusion  of  evidence,  or  for 
error  as  to  matter  of  pleading  or  procedure,  imless, 
after  examination  of  the  whole  case,  it  shall  ap- 
pear that  the  error  injuriously  affected  the  sub- 
stantial rights  of  a  party.    (P.  L.  1912,  p.  382.) 


Under  this  section  the  nppellate  court  cannot  i 
judgment  for  any  misdirection  if  the  same  verdict  ought,  as 
matter  of  law,  to  have  been  directed  by  the  court  Butterhof  v. 
Butterhof,  84  h.  285,  287 ;  86  A.  394.  A  judgment  for  the  de- 
fendant in  ejectment  entered  upon  the  verdict  of  the  jury  will 
not  be  reversed  for  error  in  the  charge  if  the  same  verdict 
ought  to  have  been  directed  upon  the  ground  that  ejectment  will 
not  lie.    Id. 

Whex  Substantial  Rights  not  Injuriodblt  Affected. — 
I'nder  this  pection  the  substantial  rights  of  the  defendants  were 
not  injuriously  affected  by  the  refufal  of  the  trial  court  to  admit 
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proof  of  the  condition  of  shore  blocks  and  gu;  ropee,  by  means 
of  which  a  piece  of  machiner/  waa  fastcDed  to  a  flat  car  for  tJie 
pnrpow  of  transportation,  where  the  method  of  such  fastening 
had  been  fully  described  by  the  witness,  and  the  defense  waa 
rested  upon  the  theory  that  the  machinery,  as  fastened  to  the 
car  at  the  point  of  delivery,  made  it  abeolntely  impossible  for 
the  machinery  to  be  injured  in  transit,  and  that  therefore  the 
injury  existed  prior  to  shipment.  Wickes  Bros,  i'.  Lamp  Co., 
85  L.  322,  324;   88  A.  1068. 

The  espressjon  a  "high  degree  of  care"  is  not  tlie  legal  equiva- 
lent of  reasonable  care,  and  an  inetruction  that  the  former  must 
be  esercised  when  the  dutv  of  the  defendant  waa  to  me  the 
latter  is  technical  error,  which  ia,  however,  harmless  in  the  case 
of  the  handling  of  violent  explosives,  where  reasonable  care  ia 
necesi-arilv  a  high  degree  of  care.  Gillatty  v.  Central  R.  R.,  80 
L.416,  418;   92  A.  279. 

Under  this  section  the  supreme  court  will  not,  on  a  rule  to 
show  cause,  set  aside  a  verdict  for  a  slip  that  did  not  really  mia- 
instruct  the  jury  i>r  substantialty  affect  any  rigrit  of  the  de- 
fendant.    Id. 

The  appellate  court  will  not  conaider  alleged  errore  where 
it  appears  on  the  whole  case  that  the  errors  did  not  injuriously 
affect  the  substantial  rights  of  the  appellant.  Ridgeley  v. 
Walker,  86  L.  590,  591 ;   92  A.  394. 

Cited. — Hipgins  t-.  Kgg.  93  A.  593,  594;  Mallerv  v.  Erie 
R.  R.,  86  L.  210,  212;  92  A  371;  Murphy  v.  Marrone.  86  L. 
663,  668:  92  A.  366;  Run  Dredging  Co.  r.  Ottene,  84  L.  740, 
746;  87  A.  1003;  Marine  Trust  Co.  v.  Church,  85  L.  373, 
275;  88  A.  1037;  Neff  r.  Hannan.  85  L.  383;  88  A.  1075; 
Kargmann  v.  Carlo,  85  L.  C32,  638;  Soulier  i-.  Daab.  86  L. 
681,  684;   90  A.  366, 

288.  Additional    Evidence    on    Appeal'!     New    Evidence 
AdmiBsitde. 

Sec.  28.  Upon  appeal,  or  on  application  for  a 
new  trial,  the  court  in  which  the  appeal  or  appli- 
cation shall  be  pending  may,  in  its  discretion,  take 
additional  evidence  by  affidavit  or  deposition,  or 
by  reference;  provided,  that  the  error  complained 
of  is  lack  of  proof  of  some  matter  capable  of  proof 
by  reeoi-d  or  other  incontrovertible  evidence,  de- 
fective certili  cation,  or  failure  to  lay  the  proper 
foundation  for  evidence  which  can,  in  fact,  with- 
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out  iiivulvinii  tjoiiio  question  for  a  jurv,  be  showii 
to  be  cuiipetpiit.    (P.  L.  1912,  p.  382.)' 

289.  Practice  in  the  Court  (rf  Errors. 

See.  29.  Subject  to  rules  to  be  made  by  the  court 
of  eiTors  aud  appeals  the  practice  Id  that  court 
upon  appeals  from  the  supreme  court  or  circuit 
court  shall  be  the  same  as  the  practice  upon  ap- 
peals iu  the  sujireme  coui-t.    (P.  L.  1912,  p.  383.) 

Sfe  S.  C.  I!.  ISnn.  nilcN  ll.t,  KM.  HI:    |«iPt.  m-..  :lfll.  :Wll. 

rmler  this  section,  aDil  iuIcj'  131  ;m(l  It?,  Supreme  Comt 
ItiileP  HiKt,  if  a  jud^ient  in  ejectment  if  li'/lit  bs  to  part  (if  the 
premises  elaimed  and  eiToneoH«  a?  to  the  remainder,  the  eiuirt 
of  errois  will  reverse  it  only  as  to  the  pait  with  respect  to  which 
there  was  error.  Camden  r.  MeAndrews  Co..  S.t  L,  260.  3(i8: 
88  A.  1034 

Rule  113,  Supreme  Court  Rules  1313.  is  made  applieahle  to 
tlie  eoiirt  of  erroi's  and  appeals  hv  section  2il.  Webster  r. 
Fu-eholders.  8(!  I>.  256,  2.58;    90  A.  1110. 

200.  Costs. 

Sec.  f'lO.  Subject  to  rules  or  special  order,  costs 
in  all  casei?mav  he  disallowed  iu  the  discretion  of 
the  coiii-t.    (P."L.  1912,  p.  383.) 

291.  Orders  By  a  Judge. 

Sec.  31.  Subject  to  i-iiles,  auy  order  or  leave 
herein  authoi-ized  to  be  made  or  given  by  the  court, 
mav  be  made  or  tjiven  bv  a  judge  of  the  court  in 
which  the  action  is  pending.'  (P.  L.  1912,  p.  383.) 

See  nih'  2.  S.  C.  1!.  213,  post.  see.  2915. 

292.  Supreme  Ooort  to  Prescribe  Rale«. 

Sec.  32.  In  addition  to  the  powers  given  in  sec- 
tions two  hundred  and  fifty-three  and  two  hun- 
dred and  fifty-four  of  the  Practice  Act,  the  Su- 
preme Courd  shall  prescribe  rules  for  that  ctnirt 
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and  for  the  Circuit  Courts  and  Courts  of  Common 
Pleas  to  give  effect  to  the  provisions  of  this  act 
and  to  otherwise  simplify  judicial  procedure. 
Such  rules  shall  supersede  (so  far  as  they  ccmfliet 
with)  statutory  and  common  law  regulations  here- 
tofore existing.  Until  such  rules  shall  be  made, 
the  rules  hereto  annexed  in  Schedule  "A"  shall 
be  deemed  to  be  the  rules  of  c(mrt,  subject  to  sus- 
pension and  amendment  in  any  part  thereof,  by 
the  coui-t,  as  experience  shall  show  to  be  expedi- 
ent.   (P.  L.  1912,  p.  a83.) 

293.  Actions  Pending  WbMi  This  Act  Takee  Effect.  Proviio. 
Sec.  3:1  Sections  tweuty-flve,  twenty-six, 
twenty-seven,  twenty-eight,  twenty-nine,  and 
thirty-two,  and  the  rules  in  Schedule  A  under  Di- 
vision I.  ''General  Rules,"  and  under  Division 
XII,  "Appeals"  (and  no  other  sections  or  rules), 
shall  apply  to  causes  commenced  before  this  act 
shall  take  effect;  provided,  that  the  sections  and 
rules  above  mentioned  shall  not  apply  to  any  writ 
of  error  or  the  proceedings  thereon  which  shall 
have  been  issued  or  taken  before  this  act  shall  take 
effect.  (P.  L.  1912,  p.  383,  as  amended  bv  P.  L. 
1912,  p.  844.^ 

394.  R^>e8ler. 

Sec.  34.  All  acts  and  parts  of  acts  inconsistent 
with  this  act  and  the  following  sections  of  the 
Practice  Act  be  and  the  same  are  hereby  repealed, 
but  nothing  in  this  repealer  shall  impair  or  affect 
anv  suit  commenced  before  this  act  shall  have 
taken  effect;  sees.  23,  29,  30,  31,  32,  33,  36,  37, 
38,  39,  93,  94.  95.  96,  97.  98,  101,  102,  104,  105,  110, 
111,  114,  117,  119.  121.  122,  127,  128,  130,  131,  132. 
134, 141, 154,  210,  211, 212, 213, 214  and  241. 

CiTKD.— Wheatman  r.  Andrews.  85  L.  107,  108;   8!>  A.  'iSS. 
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SCHEDITLE  A. 

Rulee  of  Court  Under  the  Prtwtice  Aet  (1913). 

Sohedule  of  Subjects. 

I.  General  Rules. 

IT.  Joinder  of  Parties  and  Causes  of  Action. 
III.  Pleadmgs. 

(1)  Pleadings  Generally. 

(2)  Complaint. 
(?>)  Answer. 

(4)  Counter-Claim. 

(5)  Reply.. 

(6)  Actions  to  Recover  Personalty, 

(7)  Time  for  Filing  Pleadings. 
IV.  Summary  Judgment. 

V.  Preliminary  Reference. 
VI.  Discovery  of  Documents. 
VII.  Damages. 
Vlll.  Trials:  Jun-'s  Findings. 
IX.  New  Trial  as  to  Part. 

X.  Findings  of  B'act  by  Court. 
XI.  Jtidgnieut. 
XIJ.  Appeals. 

I.  Oeneral  Rnlea. 
296.  Definitioiu. 

See.  1.  The  word  *'may"  as  used  in  these  rules 
is  not  mandatory.  (P.  L.  1912,  p.  384,  rule  1;  S. 
C.  R.  1913,  rule  211a. 

296.  Orders  By  s  Judge. 

Sec.  2.  Any  order  or  leave  herein  authorized  to 
be  made  or  given  by  the  court  may  be  made  or 
given  by  one  justice  or  judge  thereof.  (P.  L.  1912, 
p.  384,  rule  2;  S.  C.  R.  ]913,  rule  213.) 

See  P.  A.  1912,  sec.  31,  sec.  S91,  supra. 
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297.  Extending  Time,  When. 

Sec.  3,  The  time  limited  iii  these  rules  for  the 
doing  of  any  act  may,  for  good  cause,  be  extended 
(either  before  or  after  the  expiration  of  the  time) 
hv  order  of  the  court  or  a  justice  or  judge  thereof. 
P.  L.  1912,  p.  385,  rule  3;  S.  C.  R.  1913,  rule  217.) 

S98.  Fomu. 

Sec.  4.  'ITie  forms  appended  in  Schedule  *'B" 
or  like  forms,  shall  be  used  so  far  as  they  are  ap- 
plicable. (P.  I-.  1912,  p.  385,  rule  4;  S.  C.  R.  1913» 
rule  212.) 

See  Schedule  "B,"  Forms,  infra. 

299.  Rnlee  Hay  Be  Suspended,  When. 

Sec.  5.  These  rules  shall  be  considered  as  gen- 
eral rules  for  the  government  of  the  court  and  the 
conducting  of  causes;  and  as  the  design  of  them 
is  to  facilitate  business  and  advance  justice,  they 
may  be  relaxed  or  dispensed  with  by  the  court  in 
any  case  where  it  shall  be  manifest  to  the  court 
that  a  strict  adherence  to  them  will  work  surprise 
or  injustice.  (P.  L.  1912,  p.  385,  rule  5;  S.  C.  R. 
1913,  rule  218.) 

Cited.— Titus  v.  P.  R.  R.  Co.,  85  L.  157;  92  A.  9+4. 


n.  Joinder  of  PartieB  and  Oanaes  of  Action. 

See  action  against  Joint  Debtors,  3  C.  S.  37i6. 

300.  Femmal  B^reeentativee:    In  Case  Co-contractor  be 
Dead:  Proviso. 

See.  6.  In  suits  on  a  joint  contract,  whether 
partnership  or  otherwise,  the  personal  represen- 
tatives of  a  deceased  co-contractor  may  join,  as 
plaintiffs,  and  be  joined,  as  defendants,  with  the 
survivors  or  siu^ivor;  provided,  that,  where  the 
estate  of  the  decedent  is  in  settlement  in  this  state, 
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as  au  insolvent  estate,  his  personal  representatives 
cannot  be  joined  as  defendants.  (P.  L.  1912,  p. 
385,  rule  6;  8.  C.  R.  ]933,  rule  16.) 

See  sec.  25,  ante;  P.  A.  1913,  sees.  4-18;  supra,  s«cs,  263- 
2?2. 

^01.  PerBons  SeverbUy  liable. 

Sec.  7.  Persons  severally  and  immediately  liable 
on  the  same  obligation  or  instrument,  including 
parties  to  bills  of  exchange  and  promissory  notes; 
also  indorsers,  guarantors,  and  sureties,  whether 
on  the  same  or  by  a  separate  instrument,  may  all, 
or  any  of  them,  be  joined  as  defendants,  and  a 
joint  judgment  may  be  rendered  against  those  so 
joined.  But  where  the  cause  of  action  against 
one  person  is  not  complete  xmtil  after  judgment 
against  another,  such  person  cannot  be  joined  as 
defendant.  Nothing  herein  contained  shall  impair 
the  provisions  of  sections  thirty-four  and  thirty- 
five  of  the  Practice  Act  of  one  thousand  nine  hun- 
dred and  three.  (P.  L.  1912,  p.  385,  rule  7;  S.  C. 
R.  1913,  rule  17.) 

See  r.  A.  1918,  sec.  6;   supra,  secf.  865,  266. 
Cited.— Murphy  v.  Potter,  85  A.  66. 

302.  Parties  in  Alternative. 

Sec.  8.  Persons  may  be  joined  as  defendants 
against  whom  the  right  to  relief  is  alleged  to  exist 
in  the  alternative,  although  a  right  to  relief  against 
one  may  be  inconsistent  with  a  right  to  i*elief 
against  the  other.  (P.  L.  1912,  p.  386,  rule  8;  S.  C. 
R.  1913,  rule  18.) 

See  Forms,  18,  13. 

P.  A.  1912,  eecs.  4,  fi;  supra,  sets.  263,  265,  866. 

Sec.  89,  ante. 

CiTRD.— Murphy  r.  Potter,«85  A.  56. 
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303.  Wben  Awignor  and  AadgiiM  Hay  Join. 

Sec.  9.  If  a  part  interest  in  a  contract  obliga- 
tion be  assigned,  the  assignor  (retaining  the  re- 
maining interest)  and  assignee  may  join  as  plaint- 
ifEs.  (P.  L.  1912,  p.  386,  rule  9;  S.  C.  R.  1913,  rule 
19.) 

304.  AjHignm«nt  Pending  Suit. 

Sec.  10.  If,  pending  the  action,  the  plaintiff  as- 
sign the  cause  of  action,  the  assignee,  on  his  writ- 
ten application,  may  either  be  joined  as  co-plaint- 
iff or  substituted  as  a  sole  plaintiff,  as  the  court 
may  order;  provided,  the  same  shall  in  no  manner 
prejudice  the  defense  of  the  action  as  it  stood 
before  such  change  of  pai'ties.  (P.  L.  1912,  p.  386, 
rule  10;  S.  C.  B.  1913,  rule  20.) 

306.  Costs  of  Defendant:  Pnrtectlon  at  Defendant. 

Sec.  11.  In  all  cases  where  there  are  several 
defendants,  the  court  may  make  such  order  as  it 
may  deem  just,  to  prevent  any  defendant  from  be- 
ing embarrassed  or  put  to  expense  by  being  re- 
quired to  attend  any  proceedings  in  the  action  in 
which  he  may  have  no  interest;  and  no  costs  shall 
be  taxed  against  anv  defendant  with  which  he  is 
not  justly  chargeable.  (P.  L.  1912,  p.  386,  rule  11; 
9.  C.  R.  1913,  rule  204.) 

306.  Separate  Trials. 

Sec.  12.  The  court  may,  upon  motion,  order  a 
separate  trial  between  the  plaintiff,  or  one  or  more 
of  several  plaintiffs,  and  the  defendant,  or  one  or 
more  of  several  defendants,  or  between  co-defend- 
ants. (P.  L.  1912,  p.  386,  rule  12;  S.  C.  R.  1913, 
rule  108.) 
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307.  "Ttansactionfl"  Explained. 

Sec.  13.  The  transactions  referred  to  in  sections 
four  and  six  of  the  Practice  Act  (1912)  include 
any  transactions  "which  grew  out  of  the  subject 
matter  in  regard  to  which  the  controversy  has 
arisen;  as,  for  instance,  the  failure  of  a  bailee  to 
use  the  goods  bailed  for  the  purpose  agreed,  and 
also  an  injury  to  them  by  his  fault  or  neglect;  the 
breach  of  a  covenant  for  quiet  enjoyment,  by  the 
entry  of  the  lessoi",  and  also  a  trespass  to  goods 
committed  in  the  course  of  the  entry;  or  several 
torts  committed  simultaneously  as  a  battery  ac- 
companied by  slander.  (P.  L,  1912,  p.  386,  rule 
13;  S.  C.  R.  1913,  rule  211b.) 

Cited. — Murphy  v.  Potter,  85  A.  56. 

308.  Jconder  of  Oanses  M  Action. 

Sec.  14.  (a)  In  actions  for  the  recovery  of  lands, 
no  cause  of  action  shall  be  joined  (without  leave 
of  court)  except  for  mesne  profits,  or  damages  for 
breach  of  any  contract  under  which  the  property, 
or  any  part  thereof,  was  held,  or  for  injury  to  the 
property. 

(b)  Claims  by  a  trustee  in  bankruptcy,  as  such, 
must  not,  except  by  leave  of  court,  be  joined  with 
any  claim  by  hini  in  any  other  capacity. 

(c)  Claims  by  or  against  any  executor  or  admin- 
istrator, as  such,  must  not  (without  leave  of  court) 
be  joined  with  claims  by  or  against  him  person- 
ally, unless  the  latter  claims  arose  with  rererence 
to  the  estate  of  his  testator  or  intestate. 

(d)  Claims  by  plaintiffs  jointly,  may  T>e  joined 
with  claims  by  them,  or  any  of  them,  separately, 
against  the  same  defendant. 

(e)  Claims  by  or  against  husband  and  wife  may 
be  joined  with  claims  by  or  against  either  of  them 
separately. 
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(f)  The  court  may  strike  out  causes  of  action 
which  cannot  be  conveniently  tried  with  otlier 
causes  of  action  joined  in  the  same  suit.  (P.  L. 
1912,  p.  387,  rule  14;  S.  C.  R.  1913,  rule  21;  see 
P.  A.  1912,  sees.  6, 11;  sees.,  supra,  265,  266,  271.) 

Cited.— Murphy  v.  Potter,  85  A.  56 ;  Kelley  v.  Iron  Co.,  87 
L.  567,  570 ;   94  A.  802. 

309.  Objection  for  Hisjoinder:   Waiver. 

Sec.  15.  Objection  for  misjoinder  of  causes  of 
action  is  waived  unless  made  on  motion,  before 
answer  or  replv  respectively.  (P.  L.  1912,  p.  ^7, 
rule  15;  H.  C.  R.  1913,  rule  22.) 

309a.  Several  Causes  erf  Actum,  Answer  IliMreto:  Judg- 
ment: Zxecntion. 
When  causes  of  action  are  joined,  the  defendant 
may  answer  to  the  several  counts  the  same  an- 
swers he  might  make  thereto  if  such  counts  had 
not  been  joined,  and  the  subsequent  pleadings  and 
the  entry  of  judgment  on  the  several  issues  shall 
be  in  conformity  therewith;  and  the  execution  in 
such  suit  shall  be  in  conformity  with  the  judgment 
entered  therein.    (S.  C.  R.  1913,  rule  23.) 

m.   Pleadings. 
(1)  Pleadings  Oenfrally. 

310.  Order  of  Pleadings. 

See.  16.  The  order  of  pleadings  shall  be: 

1.  Complaint; 

2.  Motion  addressed  to  the  complaint; 

3.  Answer; 

4.  Motion  addressed  to  answer; 

5.  Reply. 


Dig,, z.d  by  Google 


284  Xew  Jersby  Pbactice  Act. 

Further  pleadings  may  be  had,  if  necessary,  xm- 
til  i^ue  is  joined.  Unless  otherwise  ordered  by 
the  court  pleadings  must  be  filed,  and  motions 
made,  in  the  order  mentioned  above.  (P.  L.  1912, 
p.  387,  rule  16;  S.  C.  R.  1913,  rule  30.) 

See  P.  A.  1912,  sec.  3,  §  262. 

Time  for  filing,  rules  54,  55;  S.  C.  R.  1913,  rules  75,  76  j 
supra,  secp.  348,  349. 

Article  in  36  N.  J.  L.  J.  233. 

311.  Form  of  Pleadings:  Plain  StateoMnt. 

Sec.  17.  (a)  All  pleadings  must  contain  a  plain 
and  concise  statement  of  the  issuable  facts  on 
which  the  pleader  relies  (and  no  others)  but  not 
of  the  evidence  by  which  they  are  to  be  proved- 

(b)  The  statement  must  be  divided  into  para- 
graphs numbered  consecutively,  each  containing,, 
as  nearly  as  may  be,  a  separate  allegation. 

(c)  Dates,  sums  and  numbers,  must  be  in  fig- 
ures. 

(d)  If  any  pleadings  be  insufficient,  the  court 
may  order  a  fuller  or  more  particular  statement; 
and  if  the  pleadings  do  not  sufficiently  define  the 
issues  the  court  may  order  other  issues  prepared; 
and  may  settle  the  issues  if  the  parties  differ. 

(e)  The  first  pleading  filed  by  any  party  shall 
state  his  place  of  residence.  (P.  L.  1912,  p.  388, 
rule  17;  S.  €.  R.  1913,  rule  31.) 

See  Forms',  3-22,  post. 

See  P.  A.  1903,  eec.  126. 

This  rule  17  (a)  means  the  facts  to  be  put  in  issue  and  not 
all  tlie  facts  surrounding  the  case.  Schwartz  Bros.  Co.  o. 
Evening  News,  84  L.  486,  487;   87  A.  148. 

The  object  of  the  New  Practice  act  was  to  do  away  with  the 
technicalities  of  common  law  pleading  and  requires  a  plain, 
intelligible  statement  of  the  real  point  involved,  and  to  do  away 
with  the  blind  method  which  had  grown  up  by  which,  for  ex- 
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ample,  under  a  plea  of  not  guilt?  in.  an  action  of  libel  ahnoet 
SDy  defoiBe  could  be  interposed.    Id. 

In  drawing  pleadings,  where  such  books  as  Bullen  &  Leake's 
Precedents  of  Pleading  are  not  available,  the  safest  course  ie 
to  utilize  the  special  forms  contained  in  the  old  form  books 
which,  when  stripped  of  their  verbiage,  will  nsually  be  found  to 
answer  the  purpose  admirably.  Adapted  from  "Parker,  J.,  in 
Marine  Trust  Co.  v.  Church,  85  L.  272,  274;  88  A.  1037. 

See  Paul  t>.  Haber,  96  A.  il,  42.  TJse  of  common  counts  ques- 
tioned. 

312.  BUU  of  Farticnlan. 

Sec.  18.  Bills  of  Particulars  may  be  ordered  as 
heretofore.  (P.  L.  1912,  p.  388,  rule  18;  S.  C.  B. 
1913,  rule  32. 

See  sec.  102,  supra;   3  C.  S.  4083. 

CONBTHUCTION  AND  OPBBATION  IN  GENERAL. — Where  a  SUit  i» 

brought  by  the  assignee  of  a  chose  in  action  in  his  own  name, 
and  a  demand  is  made  by  the  defendant,  before  pleading,  for  a 
bill  of  particular,  and  for  a  copy  of  any  bond,  note,  contract, 
deed,  record  or  writing,  on  which  the  declaration  is  founded, 
plaintiff  must  furnish  the  defendant  with  a  copy  of  the  assign- 
ment of  such  chose  in  action,  in  addition  to  such  other  writing 
as  constitutes  the  foundation  of  the  action,  or  be  barred  from  all 
claim  nnder  the  declaration.  Cullen  v.  Woolverton,  63  L.  644 ; 
44  A.  646. 

The  admission  of  such  an  assignment  in  evidence  over  de- 
fendant's objection  after  such  demand  made  and  failure  to  fur- 
nish a  copy  of  the  same,  held,  under  the  circumstances  of  the 
present  case,  to  be  reversible  error.     Id. 

A  party  is  not  bound  to  furnish  his  adversary  with  a  copy  of 
any  record  or  writing  whicn  is  not  the  foundation  of  his  suit 
or  claim.    Marryeott  v.  Young,  33  L.  336. 

The  plaintiff  is  only  required  to  furnish  the  defendant  with 
notice  of  the  particular  subject-matter,  in  relation  to  which  the 
covenant  or  agreement  has  been  broken,  and  not  the  items  or 
particular  facts  constituting  such  breach  and  necessary  to  be 
proved  on  the  trial.    Van  Voorst  v.  Canal  Co.,  30  L.  200. 

A  bill  of  particulars  annexed  to  a  declaration  or  delivered 
pursuant  to  demand  limits,  for  the  purposes  of  the  trial,  the 
generality  of  the  pleading.  Kent  v.  Metal  Co.,  69  L.  532 :  55 
A.  256. 

15 
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Notice. — Bill  of  particulars  being  delivered,  no  proof  is 
requisite  that  notice  requiring  it  was  given,  Clinton  v.  Lyon, 
3  L.  1036. 

Time  foe  Delivery. — Bill  of  particulars,  when  required, 
muBt  be  delivered  before  a  plea.  In  a  charge  for  money  had, 
it  should  name  the  person  from  whom  received-  Whitall  v. 
Vaughn,  3  L.'636. 

Time  to  Plead. — The  defendant  has  the  same  time  to  plead 
after  receiving  the  bill  of  particulars  that  he  had  at  the  time 
of  demanding  it.    Anonymous,  16  L.  346. 

Sufficiency  of  Bill  of  Particulars. — If  a  bill  of  particu- 
lars fully  and  substantially  apprise  the  opposite  party  of  the 
matter  intended  to  be  given  in  evidence,  it  will  be  sufficient, 
although  it  is  not  as  minute  and  specific  as  it  might  have  been, 
unless  it  shall  appear,  by  affidavit  or  otherwise,  to  the  satisfac- 
tion of  the  court,  that  the  party  has  been  mieled  or  surprised 
by  the  bill,  or  is  in  great  danger  of  being  prejudiced  for  want  of 
a  better  particular.  Stothoff  v.  Dunham,  19  L.  181 ;  Tillou  v. 
Hutchinson,  15  L.  178. 

On  application  for  a  more  specific  bill  of  particulars,  the  prin- 
ciple which  governs  the  court  is,  that  the  party  who  avers  mat- 
ters which  he  must  prove  on  the  trial,  should  bo  far  apprise  his 
opponent  concerning  them  that  he  can  intelligently  prepare  his 
pleadings  and  defraiees.  The  particulars  need  not  he  the  manner 
of  proof,  but  only  the  matters  themselves  upon  competent  proof 
of  which  he  proposes  to  rest  his  claim.  Heppard  v.  Carr  & 
Smith,  12  N.  J.  L.  J.  186. 

RiQiiT  TO  Amend  Bill  of  Pabticolars  on  Review. — Where 
the  issue  as  made  up  on  the  pleadings  and  bill  of  particulars  has 
been  fully  tried  and  correctly  settled,  no  amendment  having  been 
applied  for  in  the  court  below,  the  court  of  review  will  not 
permit  the  plaintilf  in  error  to  amend  the  bill  of  particulars  in 
order  to  bring  about  a  reversal  of  the  judgment  and  a  new  trial 
upon  a  different  issue.  Kent  i;.  Metal  Co.,  69  L.  532;  55  A. 
256. 

Variance.— A  bill  of  particulars  served  forms  no  part  of  the 
record;  and  it  is  not  error  that  the  name  and  style  of  the  de- 
fendant below,  as  set  forth  in  said  bill  of  particulars,  do  not 
entirely  correspond  with  the  name  given  in  the  record,  especially 
when  such  variance  has  not  been  assigned  for  error.  Church  v. 
Gordan,  31  L,  264. 

It  is  no  variance  from  the  bill  of  particulars  rendered  if  the 
book  of  accounts  charge  to  A.  B.,  overseer  of  the  poor,  etc., 
items  which  in  the  bill  are  rendered  as  charged  to  A.  B.  Bay 
V.  Cook,  22  L.  343. 
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Cited.— Bower  r.  Bower,  78  L.  387;  74  A.  522;  Vail  t>. 
InBurance  Co.,  67  L.  432;  51  A.  923;  Johnston  v.  Bowers,  69 
L.  544;  55  A.  230;  Sautter  r.  Insurance  Co.,  73  L.  455;  63 
A.  994. 

313.  Untams  Statementa. 

Sec.  19.  Allegations  or  denials,  made  without 
reasonable  cause,  and  found  untrue,  shall  subject 
the  party  pleading  the  same  to  the  payment  of 
such  reasonable  expenses,  to  be  taxed  by  the  court, 
as  may  have  been  necessarily  incurred  by  the  other 
party,  by  reason  of  such  untrue  pleading.  (P.  L. 
1912,  p.  388,  rule  19;  S.  C.  R.  1913,  rule  33.) 

314.  StetemmtB  Not  Denied  Are  Admitted. 

Sec.  20.  Every  material  allegation  of  fact  in  a 
pleading,  which  is  not  denied  by  the  adverse  party, 
is  deemed  to  be  admitted,  unless  the  latter  avers 
that  he  has  no  knowledge  or  information  thereof 
suflScient  to  form  a  belief.  (P.  L.  1912,  p.  388,  rule 
20;  a  C.  R.  1913,  rule  34.) 

31fi.  Pleading  Aooordinjf  to  Legal  Effect:    Advene  Party 
Apprised  of  State  ot  Facts. 

Sec.  21.  Acts  and  contracts  may  be  stated  ac- 
cording to  their  legal  effect,  but,  in  so  doing,  the 
pleading  should  be  such  as  fairly  to  apprise  the 
adverse  party  of  the  state  of  facts  which  it  is  in- 
tended to  prove;  thus,  an  act  or  promise  of  a 
principal  (other  than  a  corporation),  if,  in  fact, 
proceeding  from  an  agent  known  to  the  pleader, 
should  be  so  stated;  and  the  obligation  of  a  bus- 
band  to  pay  for  necessaries  furnished  to  his  wife, 
whom  he  has  driven  from  his  house,  should  be 
stated  according  to  the  facts.  (P.  L.  1912,  p.  388, 
rule  21;  S.  C.  R.  1913,  rule  35.) 

CrTED.~TitU8  V.  P.  E.  R.  Co.,  85  L.  157;   98  A.  944. 
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S16.  Joindflr  <a  Ittne:  Denial  %  Joindv. 

Sec.  22.  The  denial  of  any  material  allegation 
shall  constitute  an  issue;  no  other  joinder  of  issue 
is  necessary.  (P.  L.  1912,  p.  389,  rule  22:  S.  C.  R. 
1913,  rule  36.) 

See  eec.  114, 

817.  ATinitTlng  Copiw  oi  Dooumento. 

See.  23.  In  pleading  any  dociunent,  a  copy 
thereof  may  be  annexed  to  the  pleading,  and  re- 
ferred to  tiierein,  with  like  effect  as  3  it  were 
recited  at  length.  (P.  L.  1912,  p.  389,  rule  23; 
S.  C.  R.  1913,  rule  37.) 

See  Bee.  119. 

Pleadings — Exhibits — Sufficiency. — ^A  complaint  plead- 
ing a  bond  and  its  condition,  bnt  omitting  a  clause  of  the  condi- 
tion,  is  sufficient  to  invoke  Supreme  Court  Rule  37,  authorizing 
a  copy  to  be  annexed  to  the  pleading  and  referred  to  therein  with 
like  effect  as  if  recited  at  length.  City  of  Bridgeton  v.  Fidelity 
and  Deposit  Co.  of  Maryland,  96  A.  918. 

318.  Inoonaistent  ConiitA  and  Defenies. 

Sec.  24.  Inconsistent  counts  in  the  complaint  or 
counter-claim,  and  inconsistent  defenses  in  ttie  an- 
swer, are  not  objectionable.  (P.  L.  1912,  p.  389, 
rule  24;  S.  C.  R.  1913,  rule  38.) 

Cited. — Meyer  v.  Nickelsburg,  37  N.  J.  L.  J.  38. 

819.  OblectiMuble  Pleadingi. 

Sec.  25.  Unnecessary  repetition,  prolixity,  scan- 
dal, impertinence,  obscurity  and  xmcertainty,  and 
other  violations  of  the  rules  of  pleading,  are  re- 
spectively objectionable;  also  any  pleadmg  which 
is  irregular,  defective  or  so  framed  as  to  embarrass 
or  delay  a  fair  trial.  (P.  L.  1912,  p.  389,  rule  25; 
S.  C.  R.  1913,  rule  39.) 
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A  motion  to  strike  oat  the  pluntiff's  complaint  admits  the 
trnth  of  the  plaintiff's  allegations  and  any  inference  of  fact 
which  can  be  legitimately  drawn  therefrom.  Crawford  v.  Win- 
terbottom,  96  A.  497. 

ClTRD. — Schwarta  Bros.  Co.  v.  Evening  News,  84  L.  486 ;  87 
A.  148 ;  Murphy  v.  Potter,  85  A.  66 ;  Young  v.  Board,  84  L. 
770,  771;   87  A.  347. 

320.  Demmren  Alxdished. 

Sec.  26.  Demurrers  are  abolished.  Any  plead- 
ings may  be  struck  out  on  motion  on  the  groimd 
that  it  discloses  no  cause  of  action,  defense  or 
counter-claim  respectively.  The  order  made  upon 
such  motion  is  appealable  after  final  judgment. 
In  lieu  of  a  motion  to  strike  out,  the  same  objec- 
tion, and  any  point  of  law  (other  than  a  question  of 
pleading  or  practice)  may  be  raised  in  the  an- 
swering pleadings,  and  may  be  disposed  of  at,  or 
after,  tiie  trial;  but  the  court,  on  motion  of  eitiier 
party,  may  determine  the  question  so  raised  before 
trial,  and  if  the  decision  be  decisive  of  the  whole 
case  the  court  may  give  judgment  for  the  success- 
ful party  or  make  such  order  as  may  be  just.  (P. 
L.  1912,  p.  389,  rule  26;  S.  C.  R.  1913,  rule  40.) 

See  BecB.  101,  127. 

S.  C.  E.  1913,  rules  93-96,  sec.,  post,  356-360. 
Cited.— Murphy  v.  Potter,  85  A.  66 ;  Young  v.  Stafford,  86 
L.  428,483;  9S  A.  886. 

321.  Objections  to  Pleading.    Obj«otioiu  Blade  on  HoUoil 

Sec.  27.  Objections  to  pleadings  other  than 
those  provided  for  in  rule  26,  above,  shall  be  made 
by  motion.  The  action  of  the  court  thereon  is  ap- 
pealable after  final  judgment.  (P.  L.  1912,  p.  389, 
rule  27;  S.  C.  R.  1913,  rule  41.) 

Se«  sees.  110,  111. 

Cited.— Murphy  v.  Potter,  85  A.  56 ;  Butterhof  v.  Butterhof, 
84  L.  385;  86  A.  394. 
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^2.  Objections  to  Pleading 

Sec.  28.  Every  motion  addressed  to  a  pleading 
must  present  every  cause  of  objection  tiien  ex- 
isting. (P.  L.  1912,  p.  389,  rule  28;  S.  C.  R  1913, 
rule  42.) 

See  sec.  110. 

Complaint,  gtrikiog  out,  misfeaeance  of  mimicipal  corpora- 
tion, 38  N.  J.  L.  J.  53. 

Cited.— Murpliy  v.  Potter,  85  A.  56. 

323.  Motions.    OrotuuU  of  Motion  Specified. 

Sec.  29.  Every  notice  of  any  motion  addressed 
to  a  pleading  shall  specify  the  grounds  thereof. 
(P.  L.  1912,  p.  389,  rule  29;  S.  C.  R.  1913,  rule 
43.) 

See  Bee.  110. 

Cited.— Murphy  v.  Potter,  85  A.  56. 

324.  Hatters   Arising   After  Suit   Begun.     Sapplemeatal 

Pleadings. 
Sec.  30.  Supplemental  pleadings,  showing  mat- 
ters arising  since  the  original  pleadings  or  suit  be- 
gun may  be  filed  by  either  party,  by  leave  of  court, 
and  upon  terms.  (P.  L.  1912,  p.  389,  rule  30; 
S.  C.  R.  1913,  rule  44.) 

See  pee.  121. 

326.  Oyer.  Copies  of  Documents  Served  on  Adverse  Party. 
Sec.  31.  When  an  express  agreement  or  any  doc- 
ument is  referred  to  in  a  pleading,  and  is  not  an- 
nexed to  the  pleading  or  recited  verbatim  therein, 
a  copy  of  the  document  or  of  the  agreement  (if 
it  be  in  writing)  must  be  served  on  the  adverse 
party  within  five  days  after  service  of  written 
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demand  for  the  same.    (P.  L.  1912,  p.  390,  rule 
31;  S.  C.  R.  1913,  rule  45.) 

See  eec.  119. 

326.  Evarive  Denials  Not  Permitted. 

Sec.  32.  A  denial  must  not  be  evasive,  but  must 
fairly  meet  the  substance  of  the  allegation  denied. 
Thus,  if  payment  of  a  certain  sum  be  alleged  when, 
ui  fact,  less  was  paid,  the  pleader  must  not  deny 
payment  generally,  but  must  state  how  much  was 
paid;  and  where  any  fact  is  alleged  with  divers 
circumstances,  some  of  which  are  xmtruly  stated, 
the  denial  must  not  be  of  the  fact  as  alleged,  but 
so  much  as  is  true  and  material  must  be  admitted 
and  the  rest  onlv  denied.  (P.  L.  1912,  p.  390,  rule 
32;  S.C.R.  1913,  rule  46.) 

See  sec.  94. 

327.  Certaiqty:    Plain  Statementa. 

Sec.  33.  Express  admissions  and  denials  must 
be  direct,  precise,  specific,  and  not  argumentative, 
hypothetical,  or  in  the  alternative;  accordingly, 
when  a  pleader  wishes  expressly  to  admit  or  deny 
a  portion  only  of  a  paragraph  he  must  recite  that 
portion;  except,  that  where  a  recited  portion  of  a 
paragraph  has  been  either  admitted  or  denied,  the 
remainder  of  the  paragraph  may  be  denied  or  ad- 
mitted, without  recital.  Admissions  or  denials  of 
allegations  identified  only  by  a  summary'  or  gen- 
eralization thereof,  or  by  describing  the  facts  al- 
leged as  "consistent"  or  "inconsisteut"  with  other 
facts  recited  or  referred  to,  are  improper.  (P.  L. 
1912,  p.  390,  rule  33;  S.  C.  R.  1913,  rule  47.) 

.'^ee  scf.  94. 

Cited. — Scliwartz  Bros.  Co.  c.  Evening  Xewg,  84  L.  486, 
487;   87  A.  148. 
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328.  Demands  for  Beli^. 

Sec.  34.  A  demand  for  relief  in  the  complaint, 
or  coimter-claim,  which  the  allegations  thereof  do 
not  sustain,  may  be  objected  to,  on  motion,  or  in 
the  answering  pleading,  although  the  allegations 
may  entitle  the  plaintiff,  or  counter-claimant  re- 
spectivelv,  to  some  "other  relief.     (P.  L.  1912,  p. 

390,  rule  34;  S.  C.  R.  1913,  rule  48.) 

(2)  The  Complaint. 

329.  The  Complaint. 

Sec.  35.  The  first  pleading  by  the  plaintiff  shall 
be  the  complaint.  It  must  contain  a  statement  of 
the  facts  constituting  the  cause  of  action,  in  ac- 
cordance with  these  rules,  and  a  demand  for  relief. 
(P.  L.  1912,  p.  390,  rule  35;  S.  C.  R.  1913,  rule  51.) 

See  Forms,  3-13.     See  sec.  93. 

330.  CooQts  and  Paragraphs:    Oonnts  Numbered. 

Sec.  36.  When  separate  and  distinct  causes  of 
action  (as  distinguished  from  separate  claims  ft)r 
relief  founded  on  the  same  cause  of  action  or  trans- 
action) are  joined,  the  statement  of  the  second 
shall  be  prefixed  with  the  words  "second  count" 
and  so  on  for  the  others;  and  the  several  para- 
graphs of  each  shall  be  numbered  separately.  (P. 
L.  1912,  p.  391,  rule  36;  S.  C.  R.  1913,  rule  52.) 

See  sec.  93. 

331.  Alteraative  Belief. 

Sec.  37.  Plaintiff  may  claim  alternative  relief 
based  upon  an  alternative  construction  or  ascer- 
tainment of  his  cause  of  action.     (P.  L.  1912,  p. 

391,  rule  37;  S.  C.  R.  1913,  rule  53.) 

See  sec.  93. 
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(3)  The  Aniwar. 

332.  Dilatory  Pleas:    Certain  Pleaa  Abcdished:   ObJeoUcHis 

on  sioturn. 
Sec.  38.  Pleas  to  the  jurisdiction  and  pleas  in 
abatement  are  abolished.  In  lieu  thereof  objec- 
tion shall  be  made  on  motion.  The  evidence  nec- 
essary to  determine  the  question  may  be  taken  by 
depositions,  or  as  the  court  may  direct.  The  action 
of  the  court  upon  such  motion  may  be  reviewed 
on  appeal  after  final  judgment.  (P.  L.  1912,  p. 
391,  rule  38;  S.  C.  R.  1913,  rule  56.) 

See  eeee.  94,  117. 

Under  thie  section  an  answer  corresponding  to  a  plea  in  abate- 
ment is  improper,  as  matters  formerly  cognizable  under  Btich 
plea  must  be  settled  by  motion.  Marine  Trust  Co.  v.  Church, 
85  L.  878;   88  A.  1075. 

Cited.— Wheatman  v.  Andrews,  85  L.  107,  108;  89  A.  885; 
Baldanf  v.  Nathan  Russell,  96  A.  96;  Dominion  Fertilizer  Co. 
V.  White,  96  A.  1069. 

333.  Several  Defenies.    DefenieB  BeparaMy  Stated. 

Sec.  39.  Where  several  defenses  are  pleaded, 
each  must  refer  to  the  cause  of  action  which  it  is 
intended  to  answer,  and  must  be  separately  stated 
and  designated  as  a  separate  defense;  thus:  First 
defense,  second  defense,  etc.  Where  the  complaint 
is  for  more  than  one  cause  of  action,  set  forth  in 
several  counts  each  separate  matter  of  defense, 
should  be  preceded  by  a  designation  of  the  cause 
of  action  which  it  is  intended  to  meet,  in  this  man- 
ner: First  defense  to  first  count,  second  defense 
to  first  count,  first  defense  to  second  coxmt,  and  so 
on.  Any  statement  of  a  matter  of  defense,  raised 
in  part  upon  facts  pleaded  in  any  preceding  state- 
ment in  the  same  answer,  may  refer  to  those  facts 
as  thus  recited,  without  otherwise  repeating  them. 
(P.  L.  1912,  p.  391,  rule  39;  S.  C.  R.  1913,  rule  57.) 
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See  Form  18.    See  sec.  94. 

Defense  of  contributorv  negligence.  Levitt  v.  Windsor,  88 
N.  J.  L.  J.  3,  note;  Gaffney  v.  lUingworth,  38  N.  J.  L.  J.  75, 
76 ;  36  N.  J.  L.  J.  233.  Condition  precedent  failure  to  plead 
bar.  See  Delaware  River,  etc.,  Co.  i;.  Board  Freeholders,  90  A. 
lO-ia,  1024. 

334.  General  and  Special  Denial. 

Sec.  40.  The  answer  must  specially  deny  such 
allegatitms  of  fact  in  the  complaint  as  defendant 
intends  to  controvert,  unless  he  intends  in  good 
faith  to  controvert  all  the  allegations;  in  that  case 
he  may  deny  them  generally.  It  must  specially 
state  any  defense  which  is  consistent  with  the 
truth  of  the  material  allegations  of  the  complaint, 
and  an}'  defense  which,  if  not  stated,  would  bo 
likely  to  cause  surprise,  or  would  raise  issues  not 
arising  out  of  the  complaint.  For  instance,  the 
statute  of  frauds,  or  of  limitations,  release,  pay- 
ment, perf(»rmance,  fraud  or  facts  showing  illegal- 
itv,  or  contributory  negligence.  (P.  L.  1912,  p. 
391;  rule  40;  S.  O!  R.  1913,  rule  58.) 

See  Bee.  94. 

Wliere  the  provision  of  a  contract  requires  the  performance 
of  a  condition  precedent,  the  defendant  to  avail  himself  of 
the  condition,  as  a  defense  to  an  action  on  the  contract  must 
specially  plead  it  and  if  he  fpils  to  do  so  the  question  is  elimi- 
nated from  controversy  in  the  case.  Delaware  River  Trans.  Co, 
V.  Freeholders,  86  L.  394,  296 ;   90  A.  1023,  1024. 

In  a  suit  based  on  an  order  given  to  a  manufacturer  to  make 
and  furnish  one  double  cast  iron  split  gear,  as  per  blue-print 
and  drawing  furnished,  in  which  the  answer  denies  that  the  gear 
as  agreed  was  made  and  states  that  it  was  defective  and  not 
according  to  contract,  it  is  error  for  the  court  to  charge  the 
jury  that  there  is  no  warranty  in  such  a  ease.  The  Practice  Act, 
IftiS,  nile  40,  rcjuires  that  such  a  defense  must  be  pleaded. 
A.  H.  Brown  Co.  v.  Pardee.  9.^  A.  976. 

Cited.— Titus  v.  P.  R.  R.  Co.,  SR  L.  157;  9S  A.  944;  Wat- 
kins  V.  Cope,  84  L.  143,  146:    86  A.  54-'). 


Dig,, z.d  by  Google 


Schedule  A.  335 

336.  Tondar.     Payment  Into  Ooort.     EffMt  of  Tender  of 
Honey. 

See.  41.  Any  party  upon  whom  a  claim  for  debt 
or  damages  (liquidated  or  unliquidated)  is  made, 
may  tender  to  the  claimant  a  sum  of  money  in  pay- 
ment thereof,  which  tender  may  be  pleaded,  and  in 
all  respect  shall  be  as  effectual  as  a  tender  in  case 
of  a  claim  for  debt  has  heretofore  been.  (P.  L. 
1912,  p.  392,  rule  41;  S.  C.  R.  1913,  rule  59.) 

See  sec.  94. 

336.  Payment  Into  Court  by  Defendant  an  AdmissioD. 
See.  42.  Payment  into  court  by  defendant  upon 

plaintiff's  claim,  shall  be  an  admission  of  the  cause 
of  action  in  respect  to  which  it  is  made ;  but  not  so, 
if  the  answer  denies  the  cause  of  action.  The  pay- 
ment shall  be  pleaded  or  (if  made  after  answer 
filed)  notice  thereof  shall  be  given  to  the  plaintiff. 
(P.  L.  1912,  p.  392,  rule  42;  S.  C.  R.  1913,  rule  60.) 

337.  Payment  Into  Conrt:   Acceptance  by  Plaintiff. 

Sec.  43.  If  the  plaintiff  accept  such  pajinent  be- 
fore judgment,  it  shall  be  in  satisfaction  of  the 
cause  of  action  in  respect  to  which  the  payment 
was  made,  except  as  to  costs.  If  the  plaintiff  do 
not  so  accept,  the  money  shall  be  paid  to  the  de- 
fendant if  he  recover  judgment;  but,  if  plaintiff 
recover,  it  shall  be  applied  upon  his  judgment  to 
the  extent  thereof,  and  the  surplus,  if  anv,  shall 
be  paid  to  the  defendant.  (P.  L.  1912,  p.  392,  rule 
43;  S.  C.  R.  1913,  rule  61.) 

338.  Payment  Into  Oonrt  by  Plaintiff  on  Coimter-Claim. 
Sec.  44.  Plaintiff,  in  reply  to  a  counter-claim, 

may  pay  money  into  court  in  satisfaction  thereof, 
subject  to  the  like  conditions  as  to  costs  and  other- 
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wise  as  upon  such  payment  by  a  defendant.    (P. 
L.  1912,  p.  392,  rule  44;  S.  C.  R.  1913,  rule  62.) 

339.  Payment  Into  Oonrt,  Jniy  Not  Infonaed. 

Sec.  45.  Neither  tender  nor  payment  into  court 
shall  be  made  known  to  the  jury.  (P.  L.  1912,  p. 
392,  rule  45;  S.  C.  R.  1913,  rule  63.) 

(4)  Conntor-OIaim. 

See  P.  A.  1918,  sec.  IS;  supra,  sec.  Z72. 
S40.  Oonntar-Olaiiiu. 

Sec.  46.  A  counter-claim  may  be  stated  in  the 
answer,  being  introduced  substantially  thus:  *'By 
way  of  coxmter-claim  against"  (stating  the 
parties  against  whom  the  coimter-claim  is  made, 
and  designating  as  "third  parties'*  those  not  made 
parties  in  the  complaint.)  (P.  L.  1912,  p.  392,  rule 
46;  S.  C.  R.  1913,  rule  65.) 

Sti.  Otow  AetioiL 

See.  47.  A  counter-claim  is  deemed  to  be  a  cross 
action,  and  the  rules  respecting  the  form  and  man- 
ner of  pleading  the  complaint,  apply  to  the  coun- 
ter-claim. (P.  L.  1912,  p.  393,  rule  47;  S.  C.  R. 
1913,  rule  66.) 

Cited.— Kelley  v.  Iron  Co.,  87  L.  SGI,  670;  94  A. 

3^  Amount  of  Keoovery.    Judgment  for  Exoew. 

Sec.  48.  If  the  amount  found  due  on  the  counter- 
claim to  the  defendant  exceeds  the  amount  found 
due  to  the  plaintiff,  the  defendant  shall  have  judg- 
ment for  the  excess.  (P.  L.  1912,  p.  393,  rule  48; 
S.  C.  R.  1913,  rule  67.) 
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343.  Coontar-ClainL    Oo^  to  Oo-I>cf«lldaiit. 

Sec.  49.  Where  a  co-defendant  is  made  a  party 
to  a  counter-claini,  a  copy  thereof  shall  foe  de- 
livered ta  him  or  his  attorney  within  five  days 
after  the  same  is  filed.  (P.  L.  1912,  p.  393,  rule 
49;  S.C.B.  1913,  rule  68.) 

(5)  B^ly. 

344.  Bsply. 

Sec.  50.  A  reply  may  contain  two  or  more  dis- 
tinct avoidances  of  the  same  defense  or  counter- 
claim, but  they  must'  be  separately  stated  and 
numbered,  and  the  rules  respecting  the  form  and 
manner  of  pleading  in  the  answer  appl^to  the 


reply.    (P.  L.  1912,  p.  393,  rule  50;  S.  C.  R.  1913, 
rule  70.) 

(6)  Aotioiis  to  RMorer  Panonftltjr. 
340.  Special  Property:  rwta  Showing  to  1m  Pl«ad«a. 

Sec.  51.  In  actions  to  recover  personalty,  title 
(in  plaintiff  or  defendant)  which  rests  on  a  special 
property  must  be  pleaded  by  stating  the  facts  con- 
stituting the  special  property.  (P.  L.  1912,  p.  393, 
rule  51;  S.  C.  R.  1913,  rule  72.) 

346.  Unlawfnl  TaUiv  and  Detainer. 

Sec.  52.  When  the  taking  was  wrongful,  a  gen- 
eral statement  of  unlawful  taking  is  sufficient,  but 
when  the  action  is  for  a  wrongfiH  detainer  only,  a 
demand  and  refusal  of  possession,  before  begin- 
ning the  action  (or  serving  the  writ)  must  be 
alleged.  (P.  L.  1912,  p.  393,  rule  52;  S.  C.  R.  1913, 
rule  73.) 

347.  Defense  by  Aniwer. 

Sec.  53.  All  defenses,  including  ttiose  in  the  na- 
ture of  avowry,  cognizance,  and  disclaimer,  shall 
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be  made  by  answer.  If  the  defense  be  title  in 
defendant  or  in  a  third  person,  the  answer  must 
state  it  according  to  the  fact.  If  defendant  claims 
a  return  of  the  goods  or  damages,  he  must  make 
the  claim  by  counter-claim.  (P.  L.  1912,  p.  393, 
rule  53;  S.  C.  R.  1913,  rule  74.) 

i 
(7)   Time  for  Filing  Pleadings. 
348.  Cconplaint  Annecced  to  Salomons. 

Sec.  54.  The  complaint  shall  be  annexed  to  the 
summons  or  capias  ad  respondendum  and  returned 
therewith;  and  a  copy  thereof  shall  be  served 
with  the  summons  or  capias.  (P.  L.  1912,  p.  394, 
rule  54;  S.  C.  R.  1913,  rule  75.) 

348.  Answer  Filed:   Time. 

Sec.  55.  The  answer  or  counter-claim  shall  be 
filed  within  twenty  (20)  days  after  service  of  the 
summons  (or  capias)  and  complaint.  If  further 
pleadings  be  necessary,  they  shall  be  filed  within 
twenty  (20)  days,  each  after  the  other.  (P.  L. 
1912,  p.  394,  rule  55;  S.  C.  R.  1913,  rule  76.) 

S50.  AfBdavit  of  Merits:  Acticai  on  CtHitract:  Proviso. 

Sec.  56.  In  actions  on  contract  plaintiff  may 
enter  judgment  unless  the  defendant  or  his  agent 
or  attorney  shall,  within  ten  days  after  personal 
service  of  complaint,  file  an  affidavit  of  merits, 
stating  that  the  affiant  believes  that  the  defendant 
has  a  just  and  legal  defense  to  the  action  on  the 
merits  of  the  case;  provided,  a  notice  be  endorsed 
on  the  complaint  and  on  the  copy  served  that  if 
defendant  intends  to  make  a  defense  he  must  file 
an  affidavit  of  merits  within  ten  days  of  such 
service  and  an  answer  within  twenty  days  there- 
from; and  that  in  default  thereof  judgment  will 


Dig,, z.d  by  Google 


SCIIEDCLE  A.  239 

be  entered  against  him.  Lawful  service  upon  a 
corporation  shall  be  deemed  personal  service  for 
the  purpose  of  this  rule.  (P.  L.  1912,  p.  394,  rule 
56;  S.  C.  R.  1913,  rule  77.) 

IV.  Sommary  Judgment. 

See  P.  A.  1912,  see.  15;   supra,  sec.  275. 

361.  Answer  May  Be  Stmck  Out  and  Judgment  Final 

EntM^. 
Sec.  57.  When  an  answer  is  filed  in  an  action 
brought  to  recover  a  debt  or  liquidated  demand 
arising: 

(a)  Upon  contract  express  or  implied,  sealed 
or  not  sealed;  or, 

(b)  Upon  a  judgment  for  a  stated  sum;  or, 

(c)  Upon  a  statute; 

the  answer  may  be  struck  out  and  judgment  final 
may  be  entered  upon  motion  and  affidavit  as  here- 
inafter provided,  unless  the  defendant  by  afl&davit 
or  other  proofs  shall  show  such  facts  as  may  be 
deemed,  by  the  judge  hearing  the  motion,  suffici- 
ent to  entitle  him  to  defend.  (P.  L.  1912,  p.  394, 
rule  57;  S.  C.  R.  1913,  rule  80.) 

What  tlie  defendant  must  show  is  that  he  has  a  bona  fide  de- 
fense, one  which  he  may  be  able  to  eBtablish,  a  plausible  ground 
of  defense,  something  fairly  arguable  and  of  a  substantial  char- 
acter. The  question  is,  on  a  motion  for  judgment  over  answer, 
whether  the  answer  exhibits  a  possible  and  plausible  defense. 
Meyer  v.  Nickelsburg  Bros.  Co.,  37  N.  J.  L.  J.  36.  See  Smith 
V.  HofBng,  95  A.  993. 

362.  ISoti&n  Blade  on  Affidavit. 

Sec.  58.  The  motion  to  strike  out  shall  be  made 
upon  affidavit  of  the  plaintiff  or  that  of  any  other 
person  cognizant  of  the  facts,  verifying  the  cause 
of  action,  and  stating  the  amount  claimed  and 
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his  belief  that  there  is  no  defense  to  the  action. 
(P.  L.  1912,  p.  394,  rule  58;  S.  C.  R.  1913,  rule  81.) 

What  Constitutes  a  Sufficient  Vehifioation. — ^Affidavit 
must  state  euch  f&cte  as  are  neceesary  to  establieb  a  good  cause  of 
action ;  it  will  not  be  sufficient  if  it  verified  only  a  portion  of 
the  cauee  of  action,  leaving  out  some  eseential  part  of  it,  Meyer 
V.  Nickelsburg  Bros.  Co.,  37  N.  J.  L.  J.  39. 

303.  Partial  Judgment. 

Sec.  59.  If  it  appear  that  such  defense  applies 
only  to  part  of  plamtiff's  claim,  or  that  any  part 
is  admitted,  the  plaintiff  may  have  final  judgment 
forthwith  for  so  much  of  his  claim  as  the  defense 
does  not  apply  to  or  as  is  admitted,  subject  to  such 
terms  as  may  be  deemed  just.  (P.  L.  1912,  p.  395, 
rule  59;  S.  C.  R.  1913,  rule  82.) 

364.  Tenna  of  Def  enae. 

Sec.  60.  Leave  to  defend  may  be  given  imcon- 
ditionally,  or  upon  such  terms  as  to  giving  se- 
curity, or  time  or  mode  of  trial,  or  otherwise,  as 
may  be  deemed  just.  (P.  L.  1912,  p.  395,  rule  60; 
S.  C.  R.  1913,  rule  83.) 

Cited. — ^Meyer  v.  Niekeleburg  BroB.  Co.,  37  N.  J.  L.  J.  43. 

356.  No  Summary  Judgment  Entered  ^^thoot  Order  of 
Jndge. 

No  summary  judgment  shall  be  entered  except 
by  virtue  of  an  order  of  the  court  or  a  justice  at 
chambers,  and  the  application  for  such  judgment 
may  be  made  on  ex  parte  affidavits,  and  shall  be 
made  on  four  days'  notice  unless  the  court  or  the 
justice,  for  special  reasons,  shall  order  shorter  no- 
tice.   (S.  C.  R.  1913,  rule  84.) 
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V.  Preliminary  KeferencM. 

See  P.  A.  1912,  aec  17;  supra,  sec.  277. 

356.  Sapraiift  Court  OonuniMioiwi. 

Sec.  61.  The  Supreme  Court  may  designate  for 
each  county  one  of  the  Supreme  Court  Commission- 
ers (and  if  necessary,  more  than  one),  removable 
at  pleasure,  who  shall  have  the  authority  herein 
given.  (P.  L.  1912,  p.  395,  rule  61;  S.  C.'R.  191.3, 
rule  92.) 

357.  Sommuu:  How  Served:  Time. 

Sec.  62.  At  any  time  after  service  of  the  com- 
plaint, either  party  may  take  out  a  summons  sub- 
stantially in  the  form  in  Schedule  B,  and  serve 
the  same  upon  the  opposite  party  or  Ms  attorney, 
at  least  four  days  before  the  return  day.  The  sum- 
mons need  not  be  served  upon  a  party  who  is  in 
default.  The  taking  out  of  such  summons  by  a 
defendant  shall  be  deemed  an  appearance  in  the 
cause,  if  he  shall  not  previously  have  appeared 
therein.  The  court  may,  on  its  own  motion,  at  any 
time,  order  the  preliminary  reference  herein  pro- 
vided for.  (P.  L.  1912,  p.  395,  rule  62,  as  modified 
by  S.  C.  R.  1913,  rule  93.) 

See  Form  No.  1,  post. 

358.  Order  by  OommiaBioBer  Upon  Betum  of  Summoiu. 
Sec.  63.  Upon  the  return  of  the  summons  or  at 

any  adjouiTiment  of  the  matter,  the  commissioner, 
after  hearing  the  parties  or  their  attorneys  (but 
not  their  evidence),  shall,  on  the  application  of  any 
party,  make  such  order  as  the  court  might  make 
and  as  may  be  just  in  respect  to  the  following  mat- 
ters, subject  to  an  appeal  within  five  days  to  a 
judge  of  the  court  in  which  the  action  is  pending: 
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Objections  to  pleadings  (other  than  those  pro- 
vided for  in  rule  26,  see.  320  and  rule  38,  see.  322), 
amendments  thereof,  and  leave  for  additional 
pleadings; 

Settlement  of  issues; 

Bills  of  particulars; 

Admissions; 

Interrogatories; 

Discovery  of,  and  inspection  of  books,  papers 
or  other  documents; 

Examination  of  parties  before  trial; 

Any  other  interlocutory  matter  preliminary  to, 
and  in  preparation  for,  trial,  but  not  including 
postponement  of  trial; 

The  order  of  the  commissioner  shall  be  deemed 
the  order  of  the  court  imtil  reversed. 

All  motions  in  respect  of  any  of  the  foregoing 
matters,  whether  made  before  or  after  issuing  the 
commissioner's  summons,  may  be  heard  and  de- 
termined by  the  commissioner  subject  to  appeal  as 
aforesaid. 

The  commissioner's  order  shall  be  as  nearly  as 
practical  iu  the  form  stated  in  Schedule  "B."  (P. 
L.  1912,  p.  395,  rule  63;  S.  C.  R.  1913,  rule  94;  see 
Form  33.) 

359.  Two  Days'  NoUoe:  Hotioiu. 

Sec.  64.  Prior  or  subsequent  applications  or  mo- 
tions in  the  cause  before  trial  may  be  made  to  the 
commissioner  on  two  days '  notice.  (P.  L.  1912,  p. 
396,  rule  64;  S.  C.  R.  1913,  rule  95.) 

860.  Plaintiff  When  Hon>pr(NMwd. 

Sec.  65.  If  plaintiff  fails  to  take  out  and  proceed 
upon  the  summons  as  herein  directed,  when  so  or- 
dered, he  may  become  non-prossed.  If  defendant 
fail  to  appear  he  shall  not  appeal  from  the  order 
except  by  leave  of  the  commissioner  or  the  court. 
(P.  L.  1912,  p.  396,  rule  65;  S.  C.  R.  1913,  rule  96.) 
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VI.  Difoovery  of  Documents,  sad  Admis8i<ni  of  Execution 

of  Papers. 

361.  Prodnctioii  at  Books,  etc. 

Sec.  66.  Any  party  may,  without  affidavit,  apply 
for  an  order  directing  any  other  party  to  make 
discovery  on  oath  of  the  books,  papers  or  other 
documents,  which  are,  or  have  been,  in  his  posses- 
sion or  under  his  control  relating  to  any  matter 
in  question  in  the  cause.  The  granting  of  the  or- 
der shall  be  discretionary,  as  to  the  whole  or  any 
part  of.  the  discovery  applied  for.  (P.  L.  1912, 
p.  396,  rule  66;  S.  C.  E.  1913,  rule  97.) 

363.  Admisriona  Kade  Five  Days  After  Servloe  of  Notice. 
The  time  within  which  the  admissions  provided 

in  section  18  of  the  Practice  Act  1912,  sec.  278, 
should  be  made,  is  hereby  fixed  at  five  days  after 
service  of  the  notice  mentioned  in  said  section  un- 
less such  time  is  extended  by  order  of  the  court 
or  a  judge.    (S.  C.  R.  1913,  rule  98.) 

vn.  Damages. 
863.  Damafes  Determined  to  Time  of  TrlaL 

Sec.  67.  Where  damages  are  to  be  determined 
in  respect  of  any  continuing  cause  of  action,  they 
shall  be  determined  to  the  time  of  assessment  or 
trial.  (P.  L.  1912,  p.  396,  rule  67;  S.  C.  R.  1913, 
rule  112.) 

364.  AneHnuent  of  Damage*:    Olerk  Hifcea  Assessmeot: 

Itemiied  Statement  Annexed.    Amount. 

On  motion  for  assessment  of  damages,  in  all 

cases  where  the  court  or  the  clerk  is  authorized  by 

law  to  assess  the  same,  the  party  shall  make  out  a 

particular  statement  of  his  account  or  demand, 
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containing  all  the  items  thereof  with  their  dates, 
to  which  he  shall  annex,  or  endorse  thereon,  a 
calculation  in  figures,  showing  the  amount  of  in- 
terest, the  payments  or  credits,  if  any,  and  the 
siun  total  due  thereon;  and  the  same,  after  an  as- 
sessment shall  be  made  thereon  and  signed  by  the 
justice  or  officer  making  the  same,  shall  be  filed 
with  the  clerk,  there  to  remain;  and  all  amerce- 
ments of  sheriffs  and  others  having  the  return  of 
executions,  and  all  assessments  on  judgments  on 
sheriff's  bonds  shall  be  made  in  conformity  to  the 
same  rule.    (S.  C.  R.  1913,  rule  87.) 

366.  AuesBmeoit  of  Damages  on  Bo<dE  Aceoont:  Original 
Book  Produced;  Affidavit. 
In  all  cases  of  assessment  of  damages  to  be  made 
by  the  court,  or  any  justice  thereof,  or  by  the 
clerk,  when  the  nature  of  the  accoimt  or  demand 
of  the  plaintiff  or  plaintiffs  is  such  that  the  boolc 
of  account  of  original  entries  of  the  plaintiff  or 
plaintiffs  is  competent  and  legal  evidence  of  such 
account  or  demand,  the  said  book  shall  be  produced 
before  the  court  or  officer  with  due  proof  thereof, 
or  there  shall  be  produced  a  copy  oi  the  entry  or 
entries  in  such  book  with  an  affidavit  that  the  book 
from  which  the  said  copy  was  taken  is  the  book  of 
account  of  original  entries  of  the  plaintiff  or  plaint- 
iffs, and  that  the  copy  produced  has  been  truly 
taken  therefrom;  and  that  the  money  demanded 
therein  is  justly  due  and  owing,  and  the  said  copy 
and  affidavit,  with  the  assessment  to  be  made,  shall 
be  filed  with  the  clerk.    (S.  0.  R.  1913,  rule  88.) 

366.  A«8eesni»it  of  Damages  on  N^otiable  Instrameiits: 

Instrnment  Prodooed:   Affidavit. 

In  all  cases  of  assessment  of  damages  to  be 

made  by  the  court,  or  any  justice  thereof,  or  by 

the  clerk,  when  the  demand  of  the  plaintiff  or 
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plaintiffs  is  founded  upon  a  bill  or  bills  of  exchange 
or  a  promissory  note  or  notes,  or  both,  a  copy 
thereof  shall  be  included  in  the  assessment,  and 
the  original  or  the  originals  thereof  shall  be  pro- 
duced before  the  court  or  officer  making  such  as- 
sessment, or  there  shall  be  produced  an  affidavit 
that  the  original  or  originals  have  been  lost  or  de- 
stroyed and  that  the  copy  set  forth  in  the  assess- 
ment is  a  true  copy.    (S.  C.  R.  1913,  rule  89.) 

367.  AMessment  ot  DamagM:  WMt  d  Inqtdry. 

Sec.  68.  The  party  entering  judgment  by  de- 
fault, in  lieu  of  taking  out  a  writ  of  inquiry,  may, 
at  his  option,  give  fifteen  days'  notice  that  dam- 
ages will  be  assessed  by  a  jurj'  drawn  from  the 
general  panel;  and  upon  serving  and  filing  the 
notice  the  damages  shall  be  assessed  by  such  jury 
during  its  attendance  at  the  circuit,  under  the  di- 
rection of  a  justice  or  judge.  And  all  writs  of  in- 
quiry shall,  on  application  of  either  party,  be  ex- 
ecuted under  the  directions  of  a  justice  or  judge, 
or  a  Supreme  Court  commissioner  to  be  designated 
by  a  judge  or  justice.  (P.  L.  1912,  p.  396,  rule  68; 
S.  C.  R.  1913,  rule  90.) 

368.  ABeesnuent   Befcve   Jnstioo  and    b^   Jury:     Postea: 

Eiitiy  of  Final  JQdgmmt:   Write  of  Inquiry  When 

Eetnmable. 
Whenever  the  damages  are  assessed  before  a 
justice  or  a  judge  by  a  jury  drawn  from  the  gen- 
eral panel,  if  the  action  be  pending  in  this  court, 
the  plaintiff  shall  present  to  the  trial  judge  a  suit- 
able circuit  court  record  as  in  other  cases  of  trial 
at  circuit,  which  shall  be  returned  into  court  with 
a  proper  postea  setting  forth  the  ascertainment  of 
damages  on  notice  in  the  manner  above  provided, 
and  moai  judgment  may  be  entered  thereon  forth- 
with by  order  of  the  court  or  a  justice.    If  the  ac- 
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tion  be  pending  in  an  inferior  court,  no  such  tran- 
script shall  be  required,  and  judgment  final  shall 
be  entered  upon  the  verdict  of  the  jury  by  order 
of  a  judge  of  said  court. 

All  writs  of  inquiry  may  be  made  returnable  and 
be  returned  in  term  or  vacation.  (S.  C.  R.  1913, 
rule  91.) 

Vm.  Trials:  Jury's  Finding. 

See  S.  C.  R.  1913,  rules  101-114,  incluBive;  post,  374^398. 

369.  Plaintiff  and  Defendant  to  Open  Case. 

Sec.  69.  At  trials,  immediately  after  the  plaint- 
iff's opening,  and  before  any  evidence  taken,  de- 
fendant's counsel  shall  open  his  case  to  the  jury 
to  the  extent,  at  least,  of  the  statement  of  his  an- 
swer. (P.  L.  1912,  p.  397,  rule  69;  S.  C.  R.  1913, 
rule  109.) 

370.  Answers   to  Written   Questions:    In  Sole  to  Show 

Oaose,  Statement  of  Case  Filed. 
Sec.  70.  The  court  may  request  the  jury  to  re- 
turn answers  to  written  questions  embracing  the 
disputed  facts  in  issue  and  the  amount  of  damages. 
The  questions  and  answers  shall  be  entered  upon 
the  minutes  and  the  court  may  enter  a  general 
verdict.  In  case  a  rule  to  show  cause  for  a  new 
trial,  or  an  appeal,  a  statement  of  the  case,  in- 
cluding the  questions  and  answers,  shall  be  pre- 
pared and  filed  and  shall  have  the  effect  of  a  special 
verdict.  In  considering  the  case  upon  review  the 
court  mav  draw  inferences  of  fact.  (P.  L,  1912,  p. 
397,  ride  70;  S.  C.  R.  1913,  rule  110.) 

Either  party  is  not  restricted  to  the  service  of  a  single  set  of 
interrogatories.    Beeves  v.  Joiiom,  37  N.  J.  L.  J.  70. 
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371.  Preparktion  of  8tat«meiii. 

Sec,  71.  The  statement  of  the  case  shall  be  pre- 
pared by  the  moving  party  and  served  on  the  ad- 
verse party.  Objections  thereto  (if  any)  must  be 
made  within  five  days  from  service,  and  in  that 
event  the  statement  of  the  case  shall  he  settled 
bv  the  trial  judge.  (P.  L.  1912,  p.  397,  rule  71; 
S"  C.  R.  1913,  rule  111.) 

372.  Trial  by  Referee.    Force  <a  Award  u  Verdict. 

All  rules  of  reference  entered  by  consent  of 
parties  in  this  court,  or  in  the  circuit,  may  state 
Avhether  the  award  of  the  referee  is  to  have  the 
effect  of  a  finding  of  arbitrators,  or  merely  the 
force  of  a  verdict,  and  in  the  absence  of  such  state- 
ment the  award  shall  be  treated  as  a  verdict.  (S.  €. 
R.  1913,  rule  99.) 

373.  Acctnint    Eefcrenoe    to    Referee:     OoDflrmation,    on 

Notioe:  Exception:  lime. 
In  all  easfs  in  which  matters  of  accoxmt  shall 
be  referred  by  the  court  or  justice  to  a  referee,  the 
party  moving  for  a  confirmation  of  the  report  shall 
give  notice  in  writing  of  the  filing  thereof;  and  the 
opposite  party  shall  have  the  time  limited  in  the 
statute  for  filing  exceptions  thereto  after  the  re- 
ceipt of  such  notice.    (S.  C,  R.  1913,  rule  100.) 

374.  Oatue  Refored:  Entry  of  RtQe  of  R^erenoe:  Report 

Filed:  Exceptions  to  Report,  etc. 
When  a  cause  in  the  Supreme  Court  is  referred 
to  a  referee  or  referees  pursuant  to  sections  155 
and  156  of  the  Practice  Act  of  1903,  the  rule  of 
reference  shall  be  entered  in  the  minutes  of  this 
court,  and  the  original  report  filed  in  the  clerk's 
office  of  this  court;  and  in  case  of  reservation  oi" 
trial  by  jury  and  of  exceptions  to  the  report,  a 
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copy  of  the  reservation  and  the  original  excep- 
tions shall  be  likewise  filed  in  said  clerk's  office. 
(S.  0.  R.  1913,  rule  101.) 

375.  Precedence  of  Oanseft  on  Trial  and  Argnment  at  Bar 

and  Circnit. 
In  the  calling  on  of  all  trials  and  arguments  at 
the  bar  of  this  court,  and  at  the  circuits  in  the 
counties,  issues  of  fact  triable  by  jury  shall  be 
prefeiTed  to  arguments  on  matters  of  law;  of 
issues  of  fart,  those  to  be  tried  by  a  jury  from  a 
different  county  from  that  in  which  the  court  sits, 
shall  be  prefen-ed;  and  next  to  these,  issues  to  be 
tried  by  a  struck  jury  shall  have  precedence,  but 
on  all  issues  in  fact  as  well  as  on  all  arguments  in 
law,  whether  the  cause  be  of  a  civil  or  criminal 
uature,  those  in  which  the  State  is  really  a  party 
and  in  interest  shall  always  have  the  preference; 
subject  to  the  above  rule,  the  court  as  well  at  bar 
as  at  the  circuits,  will  call  the  causes  according  to 
their  standing  on  the  list;  and  if  the  party  uotic- 
ing  shall  not  bring  on  the  trial  or  argument  of  the 
cause  so  called,  the  opposite  party  shall  be  entitled 
to  the  dismissal  of  the  proceeding  oi-  to  judgment 
in  his  favor,  unless  the  court  shall  order  otherwise. 
(S.  C.  R.  1913,  rule  102.) 

376.  Plaintiff  Fails  to  Move  Cause— Non-Suited.    Review  of 

Ordw. 
When  an  issue  joined  in  this  court  is  duly  no- 
ticed for  trial  at  the  circuit,  and  the  plaintiff  fails 
to  move  the  same  when  regularly  called  for  trial, 
the  justice  of  this  court  holding  the  circuit,  or  the 
judge  to  whom  such  issue  has  been  referred  for 
trial,  may  consider  the  reasons,  if  any,  alleged  by 
the  plaintiff  for  such  failure;  and  if  no  reason  be 
alleged,  or  those  alleged  be  insufficient  to  excuse 
the  default,  said  justice  or  judge  may  order  that 
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the  plaintiff  be  non-suited,  and  on  the  filing  of  his 
order  a  judgment  of  non-suit  shall  be  entered. 
Such  order,  or  the  refusal  of  the  justice  or  judge 
to  make  such  an  order,  shall  be  subject  to  review 
at  the  next  term  of  this  court.  (S.  C.  R.  1913,  rule 
103.) 

377.  Clerk  at  Cironit  to  List  OaoMe:    OorrMtion  of  Lict: 

Listini;  by  Opposite  Party. 
The  clerk  of  the  circuit  court  shall  set  down  the 
causes  noticed  for  trial,  at  ever>'  term,  on  a  list 
which  shall  contain  the  names  of  the  parties  and 
their  attoi-neys,  the  nature  and  style  of  the  action, 
when  noticed  and  the  date  of  the  issue;  and  shall 
furnish  the  court  with  one  copy  of  the  list,  and 
keep  another  upon  his  table  for  the  use  of  the  bar, 
or  furnish  printed  copies  of  the  same  when  ordered 
pursuant  to  the  statute.  Any  party  may  apply 
to  the  court  to  have  the  said  list  corrected  during 
the  first  day  of  the  term,  but  not  after.  After  a 
cause  has  been  noticed  for  trial,  the  party  receiv- 
ing the  notice  may,  if  he  thinks  proper,  file  a  copy 
or  abstract  of  the  notice,  and  the  date  of  the  issue, 
with  the  clerk  of  the  circuit,  at  least  six  days  he- 
fore  the  term,  and  the  clerk  shall  set  down  the 
cause  on  his  list,  in  the  like  order  as  if  the  same 
had  been  filed  bv  the  partv  giving  the  notice  for 
trial.    (S.  C.  R.  1913,  rule  105.) 

378.  Jury  Trials:    Ooanael  Limited  to  One  Hoar:   Previao. 
On  the  trial  of  all  jury  causes  at  the  circuit,  and 

at  the  oyer  and  terminer  and  quarter  sessions,  the 
counsel  of  the  respective  parties  shall  be  limited  to 
a  time  not  exceeding  one  hour  a  side,  unless  per- 
mission be  given  for  an  enlargement  of  such  time 
before  the  argument  is  commenced;  provided,  that 
nothing  in  this  rule  shall  prevent  the  said  courts 
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from  limiting  the  time  of  coimsel  as  heretofore. 
(S.  C.  R.  1913,  rule  106;  see  rule  157.) 

Ouly  two  counsel  on  each  side  permitted  to 
speak  in  suecessiou. 

379.  One  Oonnsel  Shall  Examine  or  Cross-examine  Witness. 
On  the  trial  of  causes,  cue  counsel  only  shall  ex- 
amine or  cross-examine  a  witness.    (S.  C.  R.  1913, 
rule  107.) 

IX.  New  Trial  as  to  Pul;. 

380.  Qnestiong  on  New  Trial 

Sec.  72.  In  case  a  new  trial  is  granted  it  shall 
only  be  a  new  trial  of  the  question  or  questions  with 
respect  to  which  the  verdict  or  decision  is  found 
to  be  wrong,  if  separable.  (P.  L.  1912,  p.  397,  rule 
72;   S.  C.  R.  1913,  rule  131.) 

Applicable  also  to  appeals.    See  rule  147,  see.  382, 

Under  this  section,  where,  upon  an  appeal  from  a  judgment 
against  two  defendants,  it  appears  that  the  only  question  with 
respect  to  which  the  decision  is  wrong  and  requires  a  new  trial 
is  one  involving  the  liability  of  one  of  the  defendants  only,  and 
that  it  is  entirely  separable  from  the  question  upon  which  the 
liability  of  the  other  depends,  which  was  decided  correctly,  the 
judgment  against  the  latter  will  be  affirmed,  and  a  reversal  and 
new  trial  granted  in  favor  of  the  former  defendant  only.  Moera- 
dorf  V.  N.  Y.  Tel.  Co.,  84  L.  747,  754;  87  A.  473. 

Under  this  rule  and  supreme  court  rule  147,  post,  382,  if  a 
judgment  in  ejectment  is  right  as  to  part  of  the  premises  claimed 
and  erroneous  as  to  the  remainder,  it  will  be  reversed  only  as  to 
the  part  with  respect  to  which  there  was  error.  Camden  v.  Mc- 
Andrews  Co.,  85  L.  260_,  368;   88  A.  1034. 

In  an  action  against  joint  tort-feasors,  the  questions  as  to  the 
liability  of  each  defendant  are  separable,  and  (he  verdict  and 
decision  thereon  is  subject  to  the  provisions  of  this  section. 
Under  this  section,  where  judgment  has  been  recovered  against 
three  joint  tort-feasors,  and  the  judgment  against  two  is  wrong, 
but  as  to  the  other  correct,  the  judgment,  so  far  as  it  is  correct, 
will  be  affirmed,  and  the  granting  of  a  new  trial,  limited  to  such 
of  the  defendants  against  whom  the  judgment  was  wrong, 
Hagy  V.  Hafner,  86  L.  50?,  504;   94  A.  48. 
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That  (1)  the  verdict  is  against  the  evidence;  (8)  that  it  is 
against  the  weight  of  the  evidence;  (3)  that  it  is  contrary  to 
the  charge  of  the  court,  are  questions  peculiarly  the  subject  of 
a  rule  to  show  cause,  and  not  the  subject  of  exceptions.  Chris^ 
V.  N.  Y.  C.  &  H.  R.  H.,  37  N.  J.  L.  J.  350. 

381.  New  Trial  as  to  DiauffM  Only. 

See.  73.  When  a  new  trial  is  ordered  because  the 
damages  are  excessive  or  inadequate,  and  for  no 
other  reason,  the  verdict  shall  be  set  aside  only  in 
respect  of  damages,  and  shall  stand  good  in  all 
other  respects.  (P.  L.  1912,  p.  397,  rule  73;  S.  C.  R. 
1913,  rule  132.) 

New  trial— criticism  of  rule^artiole  in  38  N.  J.  L.  J.  38,  98. 

382.  Snle  131  and  132  Applicable  to  Appeals  When. 

Rules  131  (§  380)  and  132  (§  381)  shall  apply  to 
appeals  in  which  a  venire  de  novo  is  directed.  (S. 
C.R.  1913,  rule  147.) 

Cited. — By  this  rule  provisions  of  rules  72  and  73,  P.  A. 
1913,  applies  to  appeals  as  well  as  to  motions  for  new  trials. 
Camden  v.  McAndrews,  85  L.  260,  268;   88  A.  1034. 

383.  New  Trial  When  Jury  Disregards  Binding  Znstroctions. 
When  on  a  trial  at  the  circuit  of  an  issue  out 

of  this  court  the  jury  shall  disregard  the  instruc- 
tions of  the  judge  holding  such  circuit  to  find  a 
verdict  for  either  of  the  parties  as  on  matters  of 
law,  such  judge  shall  have  the  power  to  set  aside 
forthwith  such  verdict  and  grant  a  new  trial,  if  he 
shall  deen  it  advisable  so  to  do.  (S.  C.  R.  1913, 
rule  121.) 

384.  Application  for  New  Trial  Hade  to  Trial  Judge:  Dis- 

cretion of  Judge:  Bale  to  Take  TeeMmoi^. 
Where  either  of  the  parties  to  a  trial  at  the  cir- 
cuit shall  desire  a  rule  to  show  cause  why  a  new 
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trial  shall  not  be  granted,  he  shall  apply  to  the 
judge  before  whom  the  trial  took  place  for  such 
rule.  The  judge  to  whom  such  application  is  made 
shall  exercise  the  same  discretion  in  granting  such 
rule  as  is  now  exercised  by  the  court,  and  shall  . 
prescribe  the  terms;  and  if  the  case  in  his  opinion 
requires  it,  he  may  grant  a  rule  to  take  testimony 
or  any  other  rule  proper  for  expediting  the  cause. 
(S.  C.  R.  1913,  rule  122.) 

386.  Application  for  Role  to  Siiow  Catue  Ex  Parte  Kade 
WitUn  Six  Days  After  Verdict.  raUnre  to  Make  in 
Time  Bar.    Exception. 

Such  application  shall  be  made  ex  parte,  and 
within  six  days  after  the  verdict  or  finding.  The 
rule  when  gi'anted  shall  be  forthwith  entered  by 
the  clerk  of  this  court  and  proceeded  in  and 
brought  to  hearing  in  the  same  manner  as  hereto- 
fore. In  default  of  compliance  with  the  foregoing 
requirement,  no  application  for  a  rule  to  show 
cause  by  the  party  so  failing  shall  be  heard  by  the 
court,  except  upon  matters  which  were  not  known 
to  the  party  before  the  expiration  of  six  days  after 
trial.  If  such  rule  rule  shall  be  refused,  applica- 
tions may  be  made  to  the  court  as  heretofore.  This 
rule  shall  not  be  applied  to  causes  tried  ex  parte. 
(S.  C.  R.  1933,  rule  123.) 

386.  Uotion  for  New  Trial:  Time  to  Hake. 

All  motions  for  new  trial  in  causes  tried  at  bar 
shall  be  made  within  the  term  in  which  the  trial 
is  had,  and  all  motions  for  new  trial  in  causes  tried 
at  the  circuits,  and  ail  motions  for  setting  aside 
inquisitions,  awards  and  reports  of  referees,  shall 
bemade  within  the  term  to  which  the  postea,  or 
the  award  or  the  report  of  referees,  shall  be  re- 
turned, and  not  afterwards,  provided  the  same  be 
returned  within  the  first  two  davs  of  the  term:  if 
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not  so  retiimed,  the  same  shall  be  made  before  the 
end  of  the  succeeding  term.  (S.  C.  R.  1913,  rule 
124.) 

387.  Bole  to  Show  Oaiu»— Seaaoiu  Serred,  Time,  AxgameaX 

On. 

On  all  niles  to  show  cause  for  new  trials,  in  ar- 
rest of  judgment,  or  to  set  aside  inquisitions, 
awards  and  reports  of  referees,  the  party  entering 
such  riile  shall  write  down  the  reasons  upon  which 
he  rests  such  motion  with  such  particularity  as  is 
now  required  in  stating  grounds  of  appeal,  and 
shall  cause  the  same  to  be  filed  and  a  copy  thereof 
to  be  served  on  the  opposite  party  within  thirty 
days  after  the  entry  of  the  said  rule,  and  the  ar- 
gument thereof  shall  be  brought  on  at  the  next 
term  after  the  entry  of  such  rule,  or  the  same  shall 
be  discharged,  unless  for  special  cause  shown.  (S. 
C.  R.  1913,  rule  125.) 

388.  Rnl»  to  Bhrnr  Caose:   State  of  Caw  on:   Service  of: 

Objection  to  Caae:  Settlement  of  Case  hy  Judge; 

The  party  obtaining  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted  shall,  within 
thirty  days  after  obtaining  such  rule,  prepare  and 
deliver  to  the  adverse  party  a  state  of  the  case 
on  which  such  motion  is  intended  to  be  argued. 
And  if  the  party  to  whom  the  same  has  been  de- 
livered shall  not  make  written  objections  thereto 
for  the  space  of  twenty  days,  he  shall  be  considered 
as  consenting  to  the  case  as  stated.  But  if  the 
party  served  with  such  state  of  ease,  shall,  within 
twenty  days  after  receiving  the  same,  serve  a 
written  notice  on  the  opposite  party  of  his  dis- 
agreement thereto,  specifying  the  particular  mat- 
ters to  or  on  account  of  which  he  dissents,  then 
the  party  obtaining  such  rule  shall  forthwith  make 
application  to  the  justice  or  judge  before  whom 
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the  trial  was  had  to  settle  the  state  of  case;  and 
the  justice  or  judge  shall,  upon  such  notice  as  he 
shall  direct  to  be  given  to  the  adverse  party,  and 
at  such  time  and  place  as  he  shall  appoint,  proceed 
to  settle  and  determine  the  state  of  case  on  which 
the  cause  shall  be  argued.  (S.  C.  R.  1913,  rule 
126.) 

389.  On  HotitHi  (or  Role  to  Show  Oaiue,  One  Goniud  a  Sido 

Can  Be  Heard. 

On  motions  for  rules  to  show  cause,  but  one 
counsel  shall  be  heard  in  opposition  to  the  rule, 
and  the  same  counsel  that  made  the  motion  shall 
reply  if  any  reply  shall  be  made.  (S.  C.  R.  1913, 
mle  127.) 

390.  Jndgmsnt  on  Role  Entered  JHwao  Pro  Tone    Time. 

If  a  rule  to  show  cause  why  the  verdict  of  a 
jury  or  finding  of  a  justice  should  not  be  set  aside 
and  a  new  trial  granted  shall  be  discharged,  the 
party  entitled  to  the  judgment  shall  be  allowed 
to  enter  judgment  final  nxmc  pro  time  as  of  the 
time  when  judgment  nisi  was  taken,  and  the  exe- 
cution thereon  shall  be  endorsed  to  the  effect  that 
interest  thereon  shall  be  reckoned  as  from  the  date 
of  the  judgment  nisi,  but  the  date  of  the  actual 
entry  of  the  vvde  for  final  judgment  shall  be  ex- 
pressed therein.    (S.  C.  R.  1913,  rule  128.) 

Z.  Flndlngi  of  Fact  hy  Court. 

391.  Finding!  by  Court. 

Sec.  74.  In  trial  without  a  jury,  a  finding  of  the 
facts  in  issue,  signed  by  the  trial  judge,  shall  be 
filed  and  entered  on  the"  record.  In  actions  in  the 
Supreme  Court  the  findings  shall  be  included  in 
the  postea.   Upon  request  of  any  party,  the  rulings 
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of  the  court  upon  any  point  of  law  involved  in  the 
decision  or  judftinent  shall  be  stated  in  the  find- 
ings- (P.  L.  1912,  p.  398,  rule  74;  S.  C.  R.  1913, 
rule  11 3.) 

See  P.  A.  1912,  sees.  22,  25;   supra,  sees.  S82,  885. 

The  only  reason  for  etatingr  the  niling  of  the  court  in  the 
fmdings  is  to  make  them  the  foundation  for  review.  The  fun- 
damental rules  of  review  on  error,  that  there  must  be  a  ruling, 
thit  it  must  be  adverse,  and  that  the  trial  court  must,  through 
the  instrumentality  of  a  formal  challenge,  have  an  opportunity 
to  reconsider  and  modify  or  change  it,  have  not  been  nullified 
or  emasculated  bv  anything  contained  in  the  New  Practice  Act 
or  the  rule  made  in  pursuance  thereof.  Webster  v.  Freeholders, 
86  L.  256,  258;    90  A.  1110. 

392.  Effect  ot  a«ii«ral  FindinfT- 

Sec.  75.  A  general  finding  in  favor  of  the  plaint- 
iff or  defendant,  respectively,  is  deemed  to  be  a 
finding  in  his  favor  of  all  material  allegations  put 
in  issue. 

Where  only  part  of  the  material  allegations  put 
in  issue  are  found  for  the  prevailing  party,  the 
finding  must  indicate  the  particular  facts  that  are 
found.  (P.  L.  1912,  p.  398,  rule  75;  S.  C.  R.  1913, 
rule  114.) 

See  Webster  v.  Freeholders,  86  L.  256;   90  A.  1110. 


XI.  Judgment. 
393.  Filing  Postea:  Stajrlng  Exeontioii. 

Sec.  76.  In  actions  in  the  Supreme  Court,  the 
postea  may  be  filed  immediately  after  reUcta  given 
or  verdict  obtained  and  judgment  shall  be  entered 
forthwith.  But  the  trial  judge  of  the  court,  or 
any  justice  thereof,  may  stay  execution  pending 
an  application  for  a  new  trial.  (P.  L.  1912,  p.  398. 
inile  76;  S.  G.  K.  1913,  rule  116.) 
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394.  Failure  to  File  Posteo,  Waiyw  of  Verdict  or  Finding. 

Unless  the  postea  be  filed  within  ten  days  after 
the  first  day  of  the  term  next  after  the  trial,  such 
failure  shall  be  considered,  at  the  option  of  the  op- 
posite party,  a  waiver  of  the  verdict  or  finding, 
unless  the  coni-t,  in  its  discretion,  shall  order  other- 
wise.   (S.  C.  R.  1913,  rule  117.) 

The  proviBJoDs  of  section  209,  Practice  act,  1903,  requiring 
courts  trying  supreme  court  iBsues  to  return  the  circuit  record, 
verdict,  etc.,  to  the  supreme  court,  at  the  next  term,  are  direc- 
tory and  not  mandatory,  NotwithBtanding  this  section  (S09), 
the  Buprane  court,  in  its  dlBcretion,  pursuant  to  rule  117, 
formerly  rule  36,  may  permit  the  filing  of  the  trauBcript  and 
poBtea,  and  entry  of  judgment  at  a  late  time.  Weinberger  v. 
Erie  R.  Co.,  90  A.  1013;   86  L.  259. 


xn.  Appeals.  , 

See  P.  A.  1913,  sees.  25-39;  supra,  sees.  285-289;  Forms 
36,  37. 

395.  Time  of  Notice.    TaUn;  Appeals,    nraiuoript. 

Sec.  77.  Appeals  shall  be  taken  by  notice,  which 
shall  be  seiTed  on  the  adverse  party  and  filed 
within  the  time  limited  For  bringing  writs  of  error, 
and  at  least  thirty  days  before  the  appeal  is 
argued. 

The  notice  shall  be  entitled  in  the  court  from 
which,  and  shall  state  the  court  to  which,  the  ap- 
peal is  taken,  and  shall  be  filed  with  the  clerk  of 
the  former  court  who  shall  forthwith  transmit  to 
the  appellate  court  a  transcript  of  everything  re- 
quired to  be  removed  under  section  26  of  the  Prac- 
tice Act  (1912,  sec.  286),  together  with  a  certi- 
fied copv  of  the  notice  of  appeal.  (P.  L.  1912,  p. 
;J98,  rule  77,  as  modified  by  S.  C.  E.  1913,  rule  137.) 

Cited.— Sentliffer  v.  Jaeoba,  86  A.  929,  930. 
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Sec.  78.  No  severance  of  parties  is  necessary, 
but  any  party  entitled,  and  refusing  to  join  in  the 
appeal,  shall  be  served  with  notice  of  appeal.  (P. 
L.  1912,  p.  398,  rule  78;  S.  a  R.  1913,  rule  138.) 

807.  Oroondi  of  Appeal. 

Sec.  79.  The  notice  of  appeals  shall  state  the 
part  of  the  judgment  appealed  from,  if  less  than 
the  whole,  and  (in  lieu  of  an  assignment  of  errors) 
may  state  the  grounds  of  appeal.  No  petition  of 
appeal  shall  be  used.  The  grounds  of  appeal  (if 
not  stated  in  said  notice)  shall  be  served  and  filed 
within  thirty  days  after  filing  notice  of  appeal. 
(P.  L.  1912,  p.  398,  rule  79;  S.  C.  R.  1913,  rule  139.) 

There  is  no  provision  in  the  New  Practice  act  for  appeals 
from  interlocntoiy  order,  nor  is  there,  as  already  stated,  any  au- 
thority for  such  appeaU  at  common  law.  Young  v.  Board,  84 
L.  770,  171;  87  A.  347;  Sentliffer  v.  Jacohs,  84  L.  128,  130; 
86  A.  929. 

308.  Orou  Ajqwals. 

See.  80.  Any  respondent  may  appeal  from  the 
judgment  by  giving  notice  of  cross  appeal,  which 
shall  be  governed  by  the  rule  applying  to  notice 
of  appeals,  except  that  it  shall  be  served  on  the  ad- 
verse party  and  filed  not  more  than  fifteen  days 
after  service  of  the  notice  of  appeal.  (P.  L.  1912, 
p.  399,  rule  80;  S.  C.  R.  1913,  rule  140.) 

390.  StetemMit  of  Cue:  Bolet  AppUoabla  to  Appeali. 

Sec.  81.  The  rules  of  court  respecting  the  prep- 
aration and  sen'iee  of  the  statement  of  the  case 
upon  writs  of  error  shall  apply  to  appeals  taken 
under  Practice  Act  of  1912,  The  statement  of  the 
case  shall  include  the  notice  of  appeal,  the  record 
of  the  case,  and  so  much  of  the  evidence  taken  and 
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documents  filed  in  the  cause  as  shall  be  necessary 
to  present  the  questions  raised  upon  the  appeal. 
(P.  L.  1912,  p.  399,  rule  81;  S.  C.  R.  1913,  rule  141.) 

400.  Seonrity  on  Appeal:  Notice  of  Appeal  to  Stay  Exaeo- 

tion,  When. 
Sec.  82.  The  service  and  filing  of  a  notice  of  ap- 
peal shall  stay  execution  on  the  judgment  appealed 
from,  but  only  upon  giving  security  in  the  manner 
and  for  the  purposes  prescribed  in  the  "Act  re- 
specting writs  of  error, ' '  Revision,  approved 
March  twenty-seventh,  one  thousand  eight  hun- 
dred and  seventy-four,  and  the  acts  amendatory 
thereof  and  supplementarv  thereto.  (P.  L.  1912, 
p.  399,  rule  82;  S.  C.  R.  1913,  rule  142.) 

401.  Effect  of  GmLtiner  Bnle  to  Show  Cause. 

See.  83.  Granting  to  a  party  a  rule  tc  show 
cause  why  a  new  trial  shall  not  be  granted,  shall  be 
a  bar  against  him  to  taking  or  prosecuting  an  ap- 
peal, except  on  points  expressly  reserved  in  said 
rule.  A  rule  to  show  cause  why  a  new  trial  should 
not  be  granted  may,  in  the  discretion  of  the  court, 
be  special,  and  then  the  question  shall  be  heard  and 
decided  on  the  grounds  upon  which  the  rule  was 
allowed.  (P.  L.  1912,  p.  399,  rule  83;  S.  C.  R.  1913, 
rules  129, 130.) 

402.  Bevenal  of  Judgment  as  to  Some  AiqwUanto  and 

AfBrmanoe  as  to  Others. 

In  cases  where  there  are  joint  appellants  or 
joint  respondents  and  error  requiring  a  reversal 
or  modication  of  the  judgment  below  appears  as 
respects  one  or  more  of  said  appellants  or  respond- 
ents, but  not  as  respects  all  of  them,  the  judgment 
may,  in  the  discretion  of  the  court,  be  affirmed  as 
to  the  appellants  or  respondents  not  injured  by 
such  error.    (S.  C.  R.  1913,  rule  143.) 


^ 
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403.  Objection  to  Zvideace:  Record  Hnst  Show  Qronnds  of 

Objection  Stated  to  and  Advene  Ruling'  by  Trial 
Jndge. 

In  order  that  an  objection  to  evidence  may  be 
available  on  appeal,  the  record  must  show  that 
the  gronnd  of  objection  was  stated  to  the  trial 
judge  and  that  he  ruled  thereon  adverselv  to  the 
appellant.    (S.  0.  R.  1913,  mle  144.) 

404.  Reawms  for  Reversal  Tiled  in  Appeals  Trom  District 

Conrt;  Time. 
In  all  appeals  taken  from  judgments  rendered 
in  District  Courts,  the  appellant  shall,  at  least  ten 
days  before  the  opening  day  of  the  next  term  of 
the  Supreme  Court  following  the  taking  of  said 
appeal,  unless  otherwise  ordered  by  this  court,  or 
a  judge  thereof,  file  \7ith  the  clerk  of  the  supreme 
court  a  brief  specification  of  the  determinations 
or  directions  of  the  District  Court  with  respect  to 
which  he  is  dissatisfied  in  point  of  law,  a  copy  of 
which  shall,  upon  the  argument  of  the  appeal,  be 
furnished  to  the  court  Ti'ith  the  state  of  the  case 
and  the  copy  of  the  judgment  record,  and  the  ap- 
peal shall  be  heard  and  determined  solely  upon  the 
points  of  law  so  specified.  (S.  C.  U.  1913,  rule  145, 
amended  June,  1916.) 

406.  Appeals  From  District  Conrt  to  b«  Perfected  Bsfore 
Listed  for  Aiifomeiit:   If  Not  Perfected  Clerk  to 
Notify  Attorn^B. 
No  District  Court  appeal  shall  be  placed  upon 
the  calendar  for  argument  imless  the  appeal  has 
been  duly  perfected  in  the  manner  required  by 
law  and  the  rules  of  this  court;  and  in  cases  where 
such  appeal  has  manifestly  not  been  so  perfected 
at  the  time  of  the  clerk's  receiving  notice  of  argu- 
ment in  the  cause,  such  notice  shall  be  returned  to 
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the  attorney  of  the  appellant  without  filing,  and 
the  clerk  shall  also  notifv  the  attorney  of  appellee 
of  such  return.    (S.  C.  R.  1913,  rule  146.) 

40Ba.  UotioiiA  to  Dismiai  AppoBk  trom  District  Oonrti. 

Motions  to  dismiss  appeals  from  district  courts 
may  be  made  at  a  regular  term,  or  in  vacation  be- 
fore a  single  justice  of  this  court;  and  It  shall  be 
the  duty  of  the  moving  party  to  submit  upon  such 
motion  a  certificate  of  the  clerk  of  this  court  as  to 
the  state  of  the  appellate  proceedings  in  this  court, 
including  the  dates  of  filing  papers,  and  the  eon- 
tents  thereof,  when  such  contents  are  material  to 
the  motion.    (8.  C.  R.  1913,  rule  146a,  June,  1916.) 

406.  Supreme  Court  Biil«  Applicable  to  drenit  Oonrtc: 

When. 
The  foregoing  rules  shall,  so  far  as  appropriate, 
be  applicable  to  the  practice  of  the  Several  Circuit 
Courts.    (S.  C.  R.  1913,  rule  219.) 

An  act  to  provide  for  the  transfer  of  causes  by  and 
between  the  Court  of  Chancery  and  the  Su- 
preme Court,  or  Circuit  Courts,  or  Courts  of 
Common  Pleas;  and  for  the  practice  upon  ap- 
peal where  no  such  transfer  has  been  made. 
(P.  L.  1912,  p.  417,  as  amended  by  P.  L.  1915, 
p.  39.) 

407.  OanHs  nransferred  to  Proper  Ooort. 

Sec.  1.  No  civil  cause  or  matter,  hereafter  pend- 
ing in  any  court  mentioned  in  the  above  title, 
which  has  not  jurisdiction  of  the  subject  matter, 
shall  be  dismissed  for  that  cause  only,  but  the 
cause  or  matter  shall  be  transferred  with  the 
record  thereof  and  all  papers  filed  in  the  cause, 
for  hearing  and  determination  to  the  proper  court, 
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which  shall  thereupon  proceed  therein  as  if  the 
cause  or  matter  had  been  originally  commenced 
in  that  court.  The  record  shall,  when  necessary, 
include  a  transcript  of  all  entries  and  proceedings 
in  the  cause.    (P.  L.  1912,  p.  417.) 

This  act  permits  a  trwiefer  from  the  court  of  cliancery  to  a 
law  court  only  when  the  chancery  court  has  not  jurisdiction  of 
the  subject-matter.  Commonwealth  Roofing  Co.  v.  Eiccio,  87 
A.  114,  115;  81  £.  486.  Action  instituted  at  law  by  assignee 
of  wife  against  her  husband  to  recover  money  loaned  transferred 
to  court  of  chancery  as  contract  sued  on  was  between  husband 
and  wife  over  which  a  court  of  law  no  jurisdiction.  Dunham  v. 
Adams,  88  A.  696,  697;  83  E.  635.  See  Smith  v.  Uorrons,  93 
A.  695,  697. 

Where  court  of  errors  and  appeals  held  court  of  chancery 
wrongfully  asaumed  jurisdiction,  hence,  reversed  the  decree  and 
remanded  cause  directing  the  court  of  chancery  to  transfer  the 
cause  fo  the  court  of  law  under  this  act.  See  Throff  v.  Public 
Service,  93  A.  693.  694. 

Before  the  issuing  of  process,  a  cause  is  not  "pending"  in 
chancery,  so  as  to  make  it  the  subject  of  removal  into  the  law 
courts,  under  this  act.     Herman  v.  Mexican  Pet  Co.,  96  A. 


408.  Wlwn  Trtsattr  Kade.  Entiy  of  Decree  in  Propw 
Oonrt. 
Sec.  2.  Such  transfer  may  be  made  at  any  stage 
of  the  proceedings  and  upon,  or  without,  applica- 
tion, and  subject  to  rules,  or  the  special  orders  of 
court;  and  upon  an  appeal  being  taken  in  any  such 
cause  that  had  been  so  transferred  the  appellate 
court  may,  subject  to  rules,  hear  and  decide  such 
appeal  and  direct  the  appropriate  decree  or  judg- 
ment pronounced  thereon  to  be  entered  in  the 
court  to  which  such  cause  ought  to  have  been 
transferred.  (P.  L.  1912,  p.  417,  as  amended  by  P. 
L.  1915,  p.  39,  sec.  2.) 
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409.  Rnlet. 

Sec.  3.  Rules  for  such  transfer  from  tiie  Court 
of  Chancery  shall  be  made  by  that  court;  rules  for 
such  transfer  from  the  other  courts  shall  be  made 
by  the  Supreme  Court;  and  rules  for  the  transfer 
of  causes  after  decision  on  appeal  in  cases  where 
such  transfer  ought  to  have  been  previously  made, 
shall  be  made  by  the  Court  of  Chancery  and  the  Su- 
preme Court  respectively.  (P.  L.  1912,  p.  417,  as 
amended  by  P.  L.  1915,  p.  39,  sec.  3.) 

410.  Appellation. 

Sec.  4.  This  act  may  be  referred  as  "The  Trans- 
fer of  Causes  Act  (1912)."  (P.  L.  1912,  p.  417, 
sec.  4.) 

411.  Transfer  of  Oaoses  to  Court  of  Obancexy,  Only  on 

Order  of  Court  or  a  Justice. 

No  cause  or  matter  shall  be  transferred  to  the 

court  of  chancery  from  this  court  or  from  any  of 

the  inferior  courts  of  common  law,  without  the 

order  of  court  or  a  judge.    (S.  C.  R.  1913,  rule  208.) 

412.  Clerk  to  Give  Receipt  and  Take  Beoeipt  for  Papers 

When  Oansegi  n^uufeared  Frcnn  or  to  Court  of 
Otaanoery. 

The  clerk  of  a  court  to  which  a  cause  is  trans- 
ferred from  the  Court  of  Chancery  shall  give  a  re- 
ceipt in  writing,  describing  the  papers  received; 
and  shall  take  a  similar  receipt  from  the  clerk  in 
chancery  when  a  cause  is  transferred  from  his 
court  to  the  Court  of  Chancery.  (8.  C.  R.  1913, 
njle  209.) 
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Sohednle  B.    Amused  to  Praetioe  Act,  1912.— f  omis. 

No.  1.  Wbit  op  Summons, 
The  State  of  New  Jersey  to  John  Doe. 

You  are  enmnioned  to  anBwer  the  annexed  com- 

[l.  s.]  plaint  of  Richard  Boe  iu  an  action  at  law  in  the 
Supreme  Court.  And  take  notice  that  unleee  yon 
file  your  answer  to  said  complaint  with  the  Clerk  of  the  Su- 
preme Court,  at  Trenton,  wiiliin  twenty  days  after  service  upon 
yon  of  this  writ  and  the  annexed  complaint,  the  plaintiff  may 
proceed  in  the  suit  and  judgment  may  be  entered  against  you. 

Witnees,  William  S.  Gummere,  Chief  Justice  of  the  Supreme 

Court,  at  Trenton,  this day  of , 

nineteen  hundred  and 

,  Wm.  Rieeb,  Jr., 

Attornei).  _  CUrh. 

Note:  All  writs  issuing  out  of  the  Circuit  Court  or  Court 
of  Common  Pleas  should  be  attested  in  the  nwme  of  a  Judge  of 
the  Court  from  which  the  writ  issues. 


No.  2.  Writ  of  Replevin. 

TnK  Sta'te  of  New  Jersey,  to  the  Sheriff  (or 

[l.  8.]     one  of  the  coroners)   of  the  County 

of 

Orebtikg:  We  command  you  that  if  John  Doe  shall  make 
you  secure,  you  cause  to  be  taken  and  delivered  to  him,  one  bay 
horse  (describe,  sitffiriently  all  the  goods  in  question)  which  said 
Richard  Roe  took  and  unjustly  detains  as  is  said;  and  that  yon 
summon  the  said  Richard  Roe  to  answer  the  annexed  complaint 
of  John  Doe  in  an  action  at  law  in  the  Supreme  Court.  And 
that  you  notify  him  that  unless  he  file  his  answer  to  said  com- 
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plaiDt  with  the  Clerk  of  tlie  Supreme  Court,  at  Trentoa,  within 
twenty  days  after  service  upon  liim  of  tliis  writ  and  the  an- 
nexed complaint,  the  plaintiff  may  proceed  in  the  suit  and  judg- 
ment may  be  entered  againat  him, 

{Attestation  clause  as  in  No.  J.) 

(Xote:   .*?('  Note  to  Form  No.  1  above.) 


No.  2a.  Summons  ix  Ejectment. 

The  State  of  New  Jersey  to  John  Doe. 

You  are  summoned  to  answer  tlie  annexed  com- 

[l.  s.]  plaint  of  Richard  Boe  in  an  action  at  law  in  the  Su- 
preme Court  wherein  said  Richard  Roe  demands  of 
you  the  possession  of  (the  equal  undivided  one-fourth  part  of) 
a  tract  of  land  with  the  appurtenances  situate  in  the  township 
of  A  in  the  county  of  B  and  particularly  described  in  said  com- 
plaint. And  take  notice  that  unless  you  file  your  answer  to  said 
complaint  with  the  Clerk  of  the  Supreme  Court,  at  Trenton, 
within  twenty  days  after  service  upon  you  of  this  writ  and  of 
the  annexed  complaint,  judgment  will  be  entered  against  you 
and  you  will  be  turned  out  of  possession  of  said  land. 

Witness,  £c. 


.    COMMENCEMBN'T  OF   COMBLIINT. 

Supreme  Court  of  New  Jersey, 

Hudson  Coantf. 


Bicliard   Roe   and   George  Jones,  Ex-  ^Complaint. 
ecufor    of     the    Will     of    Thomas 
Brown, 

Defendants. 

(State  in  ike  title  tke  mim-es  of  all  the  parties  and  the  char- 
acter in  which  they  appear.) 
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Plaintiff  (state  residence)  says  that  {to  be  filled  up  in.  accord- 
ance with  the  following  forms)  : 

The  plaintifF  demanda  (as  in  the  following  forms) : 
(Signed) 


Attorney  for  Plaintiff. 


No.  4.  On  Book  Account, 

1.  He  sues  for  the  price  of  goods  sold  and  delivered  to  the 
defeadimt  upon  a  book  account,  of  which  a  copy  is  attached 
hereto,  and  the  whole  of  which  is  due  and  unpaid. 

Plaintiff  demands,  as  damages,  the  amount  due  thereon,  being 
8600  with  interest  from 


No.  5.  Another  Form  of  the  Same. 

1.  He,  being  a  merchant  doing  buBinese  in  Trenton,  did,  be- 
tween Julv  1,  1911,  and  October  1,  1911,  sell  and  deliver  to  the 
defendant  sundry  goods,  under  an  agreement  between  the  par- 
ties, that  plaintiff  Bhould  charge  defendant  a  reasonable  price 
for  the  goods  so  sold. 

2.  The  amount  due  on  the  account  on  October  1, 1911,  charged 
in  conformity  with  said  agreement,  was,  and  still  ie,  $600. 

3.  Itefendant  has  not  paid  the  same. 

Plaintiff    demands,    as    damages,   $500    with    interest   from 


No.  6.    On  a  Note  or  Other  Written  Instecment  fob 
Payment  op  Monet. 

1.  He  sues  for  the  amount  of  a  promissory  note  for  $1,000 
made  by  the  defendant,  Richard  Boe,  to  plaintiff,  a  copy  of 
which  IB  hereto  annexed. 

2.  Plaintiff  still  owns  said  note.    It  has  not  been  paid. 

Plaintiff  demands,   as   damages,   $1,000  with   interest   from 
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No.  7.  Another  Form  fou  the  Same  Against  Makbb  and 
Indorsee. 

1.  On  August  1,  1911,  the  defendant,  fiichard  Roe,  made  and 
delivered  to  plaintiff  his  note  of  that  date  for  $1,000  payable  to 

Thomas  Brown,  or  order,  3  months  from  date  at  the 

Bank  of  Triton. 

2.  The  payee  afterwards  endorsed  said  note  to  the  plaintiff. 

3.  On  the  day  the  same  fell  due  it  was  presented  for  payment 
at  the  place  where  It  was  payable,  but  was  not  paid  {or  state 
facts  excusing  presentment). 

4.  JJotiee  thereof  was  duly  given  to  said  Brown. 

5.  Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 
Plaintiff  demands,   as  damages,  $1,000   with   interest   from 


No.  8.  For  Money  Lent. 
First  Count: 

1.  Plaintiff  on  January  1,  1912,  lent  to  defendant  $200  to 
be  repaid  30  days  thereafter. 

2.  Defendant  has  not  paid  the  same  though  the  30  days  have 
elapsed. 

Second  Count: 

1.  Plaintiff  on  January  10,  1912,  lent  to  defendant  $100  to 
be  repaid  on  demand. 

2.  On  January  20,  1918,  plaintiff  demanded  of  the  defendant 
payment  thereof. 

3.  Defendant  has  not  paid  aaid  sum. 

Plaintiff  claims,  as  damages,  $300  with  interest  from 


No.  9,  To  Recover  Salatiy. 

1.  On  July  1,  1910,  defendant  hired  plaintiff  as  a  salesman 
at  a  salary  of  $1,000  per  year,  payable  quarterly. 

2.  From  that  day  until  July  1,  1911,  plaintiff  served  defend- 
ant as  such  salesman. 
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3.  Defendant  has  paid  on  account  of  said  salary  only  $500, 
leaving  due  a  balance  of  $500. 

Plaintiff  claiiuB,  ae  damages,  $500  with  interest  from 


No.  10.  Foe  Bent. 

First  Count: 

1.  On  January  1,  1911,  plaintiff  and  defendant  executed  a 

lease  (under  seal)  of  the  premises  No.  30 street, 

Trenton,  of  which  a  copy  is  annexed  hereto. 

3.  A  half  year's  rent  of  $300  due  July  1,  1911,  is  unpaid. 

Plaintiff  demands — 

1.  As  damages  $200  and  interest  from on 

the  lirst  count. 


No.  11.  By  Pcrchaser  of  a  Business  Against  a  Selleb 
FOB  Dauaoes. 

1.  On  July  1,  1910,  defendant  was  a  physician  practicing  in 
the  town  of ,  and  plaintiff  was  also  a  physician. 

2.  On  that  day,  in  consideration  that  plaintiff  would  purchase 
of  defendant  the  good-will  of  his  practice  for  $1,000,  he  agreed 
with  plaintiff  that  he  would  not  practice  medicine  or  in  any 
manner  do  business  as  a  physician  in  said  town  for  a  period  of 
ten  years  after  that  date, 

3.  Plaintiff  on  that  day  purchased  from  defendant  the  good 
will  of  his  practice  for  the  price  and  on  the  terms  aforesaid. 

4.  Plaintiff,  on  or  about  that  time,  opened,  and  has  since 
maintained  an  office  in  said  town,  as  a  practicing  physician. 

5.  Defendant,  in  violation  of  said  agreement,  on  January  1, 
1912,  opened  an  oPGce  in  said  town,  and  commenced,  and  still 
continues,  to  practice  medicine,  and  do  business  as  a  physician 
in  said  town. 

6.  Plaintiff's  professional  income  has  been  much  lessened 
thereby. 

Plaintiff  demands — 
1.  $-5,000  damages. 
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No.    18,   Plaintiffs  in  Altebnativb;    Action  Against  ■ 
CouMOH  Caerieb  fob  Loss  of  Goods.    (Act  1913,  §  4.) 
Supreme  Court  of  New  JerBcy. 

HudBoa  County. 

A.  B.  and  in  the  alternative  C.  D.,"] 
P]aintifEe, 
**■  I  Complaint. 

Erie  Railroad  Company,  { 

Defendant.     J 

Plaintiffs  (siate  residence)  eay  that: 

1.  The  plaintiff,  A.  B.,  being  a  manufacturer  of  Bilk,  doing 
business  in  Paterson,  on  January  I,  1913,  contracted  in  writing 
to  sell  ten  bales  of  sillt  of  iho  value  of  $1,000  to  the  plaintiff, 
C.  D.,  who  was  a  merchant  doing  business  in  Buffalo.  A  copy 
of  the  contract  is  hereto  annexed. 

2.  By  the  terms  of  said  contract,  A.  B.  agreed  to  ship  said 
goods  from  Paterson,  via  Erie  Railroad,  to  C.  D.,  at  Buffalo. 

3.  The  terms  of  the  contract  were  such  as  to  make  it  uncer- 
tain whether  the  title  to  the  goods  so  sold  passed  to  the  buyer 
on  delivery  of  the  goods  to  said  railroad  company  for  transporta- 
tion at  PatwBon,  or  on  delivery  of  said  goods  to  the  buyer  at 
Buffalo. 

4.  On  January  5th,  1913,  A.  B.  delivered  said  goods  to  the 
defendant  (being  then  a  common  carrier)  at  Paterson.  Said 
company  received  the  same  and  agreed,  in  consideration  of 
freight  charges  to  be  paid  on  delivery  of  the  goods,  to  transport 
and  deliver  them  to  C.  D.  at  Buffalo. 

5.  On  January  6th,  1912,  said  goods  were  destroyed  by  fire  at 

while  in  posseseion  of  the  defendant  under 

said  agreement  of  transportation. 

6.  Plaintiff  claims  that  either  A.  B.  or,  in  the  alternative, 
C  D.,  is  entitled  to  damages  from  the  defendant  for  loss  of  said 
goods. 

Plaintiffs,  in  the  alternative,  demand  $1,000  damages. 

Plaintiffs  pray  that  the  court  may  determine  which  one  of 
them  is  entitled,  under  the  contract  between  themselves,  to  re- 
cover from  the  defendant. 


Dig,, z.d  by  Google 


FoBics.  369 

No.  13.  Dependants  in  Altebnative  ;  Action  on  a  Con- 
tract OF  Sale.    (Act  191S,  §  6;  Bule  18.) 

Supreme  Court  of  New  Jersey. 

Hndma  Ooont;. 

A.  B.,  ^ 

FlaintifF, 
"*■  1-Complftmt 

C.  D.,  and  in  the  alternative,  E.  P., 
Defendants.     J 

Plaintiff  (ttote  residence}  eajB  that; 

1.  On  January  S,  1912,  defendant,  C.  D.,  represented  to 
plaintift  that  he  (C.  D.)  was  the  agent  of  drfendant,  E.  F.,  au- 
thorized to  sell  the  securities  hereinafter  naentioned  of  said 
E.  F. 

2.  On  the  same  day,  by  written  agreement,  plaintiff,  relying 
on  the  said  representations,  agreed  to  buy,  and  said  C.  D.  a^eed 
to  sell,  for  account  of  said  E.  F.,  100  shares  of  the  capital  stock 

of  the company,  for  the  price  of  $10,000; 

delivery  to  be  made  and  the  price  paid  on  the  then  next  day. 
A  copy  of  said  agreement  is  annexed. 

3.  Neither  of  said  defendants  delivered  said  stock  at  the  time 
agreed,  nor  at  all,  and  both  cf  than  still  refuse  to  deliver  it, 

4.  Said  C.  D.  still  insists  that  he  was  duly  authorized  by  said 
E.  F.  to  make  said  contract;  but  said  E.  F.  denies  that  he  had 
so  authorized  C.  D,,  and  he  repudiates  the  contract.  Plaintiff 
does  not  know  whether  or  not  said  C.  D.  was  so  authorized. 

Plaintiff  demands  against  the  def^dant,  E.  F.,  or,  in  the 
alternative,  against  the  defendant,  C.  D.,  $3,000  damages. 


No.  13a.  Complaint  in  Ejbothbnt  Aqainbt  the  Defend- 
ant Named  in  the  Suhhonb. 

{Title  as  in  Form  3.) 

Plaintiff  (state  residence)  demands  of  C.  D.,  the  defendant 
herein,  the  posseBsion  of  the  equal  undivided  one-fourth  part  of 
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a  tract  of  land,  with  the  appurtenancee,  situated  in  the  township 

of ,  in  said  county,  containing 

acres,  more  or  lesa,  bounded  en  the  north  by  lands  of  E.  F.,  on 
the  Bouth  by  lands  of  G.  H.,  on  the  east  by  lands  of  I.  K,,  on  the 
west  by  lands  of  L,  M,    And  the  plaintiff  says  that  his  right  to 

the  possession  of  the  same  accrued  on  the day  of 

,  eighteen  hundred  and ,  and  that 

the  defendant  wrongfully  deprives  him  of  the  possession  thereof, 
to  his  damage dollars. 


Attorney  of  Plaintiff. 


No.  13b.  Complaint  in  Ejeothent  Wheee  the  Landloed, 
OH  Other  Pebson,  is  Admitted  to  Defend. 

{Title  as  above.) 

Plaintiff  (state  residence)  demands  of  C.  D.  and  B.  S.,  the 
defendants  h»ein  (the  Bummons  having  been  issued  against  the 
said  C.  D.  and  the  said  R.  S.  having  been  admitted  to  defend), 
(continue  as  in  form  13a  to  the  end) . 


Aniwers  and  Ctmntar-Obim. 

No.  14.   COHHEHOBMSNT  OF  AnBWER. 

Supreme  Court  of  New  Jersey. 

Hudson  County. 

A.  B.  and  others,  1 
Plaintiffs, 

v>-  >■  Answer. 

C.  D.  and  otb««,  { 

Defendants.  J 

Defendants  (state  residence)  say  that: 
(To  be  filled  up  in  accordance  mth  the  foUowing  forms.) 
(Signed) 


Attorney  for  Defendant. 
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Cocntee-Claim, 
(Title.) 

Defendant  says,  by  way  of  counter-claim,  that: 
(Fill  up  in  accordance  with  the  following  forms.) 
(Signed) 


Attorney  for  Defendant. 


No.  15.  Answbk  and  Coon  tee-Claim. 

(TiUe.) 
Defendant  Bays  that : 

1.  He  admits  the  first  paragraph; 

2.  He  denies  the  second  paragraph. 
8.  ^0  be  filled  up.) 

i.  By  way  of  cQimterrclaim  against  the  plaintiff  and  against 
X,  Y.,  a  third  party,  the  defendant  says  that: 

1.  He  repeats  the  statements  in  paragraph  3  aboTC. 

2.  (To  bo  fUled  up.) 

The  defendant  counter-claims  $ damages. 

(Signed) 


Attorney  for  Defendant. 


No.  16.  Gbnekal  Denial. 

J.  He  denies  the  truth  of  the  matters  contained  in  the  com- 
plaint. 


No.  IT.  Qenbeal  Denial  With  New  Matibe. 

1.  He  denies  the  truth  of  the  matters  contained  in  the  com- 
plaint. 

S.  On  March  1,  1911,  plaintiff  executed  and  delivered  to  de- 
feodaot  a  release,  under  seal,  discharging  oU  demands  then  ex- 
isting in  favor  of  plaintiff  against  defendant. 


Dig,, z.d  by  Google 


273  New  Jbbsev  Peaotice  Act. 

No.  18.  Seybral  Defenses. 
First  Defense  to  First  Count: 

1.  On  May  1,  1911,  defendant  aeeigned  and  d^vered  to 
plaintifE  a  due  bill  ot  John  Doe  for  $600,  which  plaintiif  ac- 
cepted SB  a  full  BatiefactioQ  of  the  deanand  Bet  up  in  the  first 
count  of  the  complaint. 

Second  Defense  to  First  Count: 

2.  On  July  1,  1911,  plaintiff  signed,  sealed  and  deliv^«d  to 
defendant  a  release  of  all  demands  of  plaintifF  against  defend- 
ant to  that  date. 

Defense  to  Second  Count: 

1.  He  denies  the  first  paragraph  of  this  count. 

3.  As  to  the  statements  in  the  second  paragiaph,  defendant 
has  not  any  knowledge  or  information  thereof  sufBcient  to  form 
a  belief. 

3.  He  denies  the  fourth  paragraph  of  this  count  except  so  far 
as  admitted  in  the  following  statement: 

The  plaintifF  received  (etc.,  stating  the  facts  as  sst  up  by  de- 
fendant). 


Reply. 

No.  19.  General  Denial. 

(Tide.) 
Plaintiff  denies  every  allegation  in  the  answer. 
(Signed) 


Attorney  for  Plaintiff. 


No.  20.  Partial  Denial. 

Plaintiff  denies  the  second  paragraph  of  the  answer. 
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No.  21.    DUBESS. 

Plaintiff  replies  that  the  release  mentioned  in  the  answer  was 
extorted  from  him  by  defendant  by  threats  that,  if  not  given, 
defendant  would  beat  and  maim  the  plaintiff. 


Postea. 

No.  22. 

This  C'a.=e  «as  tried  before  Justice  (or  Judge)  A.  B.  willi  a 

jury  fit  the Circuit,  on  Decemltor  10,  1911. 

The  jury  renedered  a  general  verdict  against  the  defendant 
and  in  favor  of  the  plaintiff  for  $5,000.  (Slate  amount  m 
icords  and  fgures.) 

(Signed) 

A.  B., 


No.  2'ia.  AhfswER  is  Ejectment  by  Ten.^nt  in  Po»st:ssiou 
Where  He  Defends  for  tiih  Whole  Premises  Claimed. 
(Title.) 

Defendant  says  that : 

1.  He  denies  the  truth  of  the  matters  contained  in  the  com- 
plaint. 


No.  22b.   Answer  by  Tenant  in  Possession  Defesdisg 
Foii  Only  a  Part  of  the  Premises. 
(Title.) 
Defendant  says  that: 

1.  He  defends  this  action  as  to  a  part  of  the  premises  claimed 
in   the  complaint,  to  wit   (description),  as  to  which  part  he 
denies  the  truth  of  the  matters  contained  in  the  complaint. 
18 
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No.  32c.  Ansivee  by  Landlord  oe  Other  Pbeson  Admitted 
TO  Defend^  and  Defendinq  Sepahately 
(Title.) 

1.  Defendant,  R.  S.,  -ffho  is  admitted  aa  landlord  (or,  as  a 
proper  person,  aa  the  easo  may  be)  to  defend  this  action,  says 
(as  in  32a.  or  28b,  according  to  the  circumstances  of  the  ease). 


No.  22d.  Answee  by  Landloed  oh  Othee  Peeson  Admitted 
TO  Defend,  When  Defending  Jointly  With  the  Tenant 
IN  Possession. 
(Title.) 

1.  Defendant,  C.  D.,  together  witli  E.  S.,  who  is  admitted  a? 
(landlord,  or  a  proper  person,  as  the  case  may  be)  to  defend 
this  action,  say  (as  in  22a  or  22b,  according  to  circumstances 
of  the  case). 


Judi^eiLts.     (Pr.  Act,  1912,  b.  20). 

(Note:   When  the  following  forms  of  judgment  a. 
ostea  may  he  omitted  from  the  judgment  record.) 


No.  23.  Jddgmf-nt  tor  Plaintiff. 

This  action  was  tried  before  Justice  {or  Judge)  A.  B.  with 

{or  withovt)  a  jury,  at  the Circuit,  on  December 

10,  1911. 

The  cause  having  been  heard  and  submitted  to  the  jury,  they 
return  their  verdict  as  follows :  (7/  a  general  verdict  be  foiuul 
btf  the  jury  or  entered  by  order  of  the  court  upon  ansivers  of  the 
jury  to  the  court's  gucsOans,  copy  the  verdict  at  this  point.  If 
a  special  verdict  be  rendered,  copy  that  at  this  point.) 

Whereupon  it  is  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  $ and  his  costs,  which  are  taxed 
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at  the  sum  of  $ ,  making  in  the  whole  the  sum  of 

$ (State  amounts  in  words  and  figures.) 

Judgment  entered  Decembtr ,  1911. 

Note:   //  the  cause  be  tried  without  a  jury,  the  findings  of 
the  court  should  be  saislituted  in  the  above  form  for  the  verdict. 


No.   24.    JUDQMEXT  FOR  DEFENDANT. 

'(Follow  the  foregoing  form  to  and  including  the  verdict  or 
court's  findings;    then  continue  thus:) 

Whereupon  it  is  Adjudged  that  the  complaint  of  the  plaintiff 
be  dismissed  and  that  tlie  detendant  recover  of  the  plaintiff  Itis 

costs,  which  are  taxed  at  $ 

(Add  date  of  entry.) 


No.  35.  Judgment  of  Kon-Suit. 

This  action  came  regularly  on  for  trial  on  the 

day  of  April,  1913,  and  when  called  for  trial  the  defendant  ap- 
peared, but  the  plaintiff  did  not  appear  to  prosecute  his  action. 

Whereupon  it  is  adjudged  that  the  complaint  of  the  plaintiff 
be  dismissed,  and  that  the  defendant  recover  of  the  plaintiff 
his  costs,  which  are  taxed  at  $ 

(Add  date  of  entry.) 


No.  26.  Judgment  fob  Plaintiff  of  One  Count  and  for 
Defendant  on  Another,  and  foe  a  Set-Opp  After  Trial  by 
the  cooet. 

(Follow  the  first  paragraph  of  Form  19,  and  continue  thus:) 
The  Court,  having  heard  the  parties,  fmds  the  issues  for  the 
plaintiff  upon  the  first  count  find  that  $500  is  due  him  thereon ; 
and  also  finds  the  issues  for  the  plaintiff  upon  the  second  count 
and  that  $1,000  is  duo  him  ttiereon;  and  finds  the  issues  for  the 
defendant  upon  both  defenws  to  the  third  count,  and  further 
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finds  his  defense  of  set-ofE  true,  and  that  $l,Oi()  k  d\ie  him 
thereon. 

Wiiereupon  it  ia  adjudgeil,  that  the  plaintiff  recover  of  the 
defendant  five  Inindred  and  twenty  dollars  ($5"^0)  and  his  costs, 

whicli  are  taxed  at  $ ,  making  in  the  whole  the 

sum  of  $ 

(Add  dale  of  entry.) 


No.  28.  JuDG.MK.VT  Rkcohu. 

In  tile  Supi'eme  Court  of  >reu'  Jersey 
(Or,  in  tJio  Hudson  County  Circuit  Court). 

»  JudfTiiient  Record. 
C.  D. 

C.  D.,  Ihc  defendant  in  this  cause,  was  summoned  (or  taken 
on  cn]iins  ad  respondendum)  to  answer  unto  A.  B.,  the  plaintiff 
therein,  in  an  action  at  laiv  upon  tlie  following  complaint: 
(Copi/  complaint,  including  nignntiire  of  atiorney.) 

Tlip  defendant  answcro<l  au  follows:  (Copy  the  nnfircr,  in- 
cluding signalurp  of  atiorney:  ropy  fl'.w  further  picadingfi,  if 
any.  If  mpplcmenlal  plendingf  he  added  under  order  giving 
leave,  insert  the  iron7.«  "By  leave  of  the  Court  the  plaintiff 
further  complained,"  or  "The  defendant  fiirthrr  answered."  ax 
the  ffl-w  may  be.) 

(Add  the  jadgmerd.     See  Form  Xo.  S3.) 

XoTE :  If  any  other  documentx  filed  in  the  cause  be  necessary 
to  present  a  qiwstion  raised  on  an  appeal,  they  may  be  printed  in 
the  statement  of  the  caite. 

If  any  pleading  be  amended,  copy  it  in  the  amended  form 
only,  iinle.s.'i  an  appeal  raises  a  question  upon  the  right  to  amend: 
in  that  case  the  original  pleading  should  be  copied  in  the  record 
and  th^  amendment  complained  of  should  then  be  co}»ed.  intro- 
duced thus:  "By  leave  of  the  Court  the  plaintiff  was  allowed  to 
amend  the  said  complaint,"  (or,  "The  defendant  wa&  allowed  to 
amend  the  said  answer)  by  adding  {or  striking  out)  the  follow- 
ing."    (Then  copy  the  amendment.) 
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XO.   29.      AFFIDAVIT  FOB   SuMMiBY  JcDOMENT.       (Pf.   Act,   § 

15,  Rnle  80.) 

j  An  Application  for  Summaty 
(Title)         ^         Judgment. 
I  Affidavit. 
New  Jersey 


J  A 

•Y,      J 


Mebcer  County, 

A.  B.,  being  duly  sworn,  on  his  oath  says:  I  am  tlie  plaintiff 
an  the  above-stated  cause.  I  sold  to  defendant  the  goods  men- 
tioned in  the  complaint,  upon  his  order,  and  delivered  the  same 
to  him.  The  prices  charged  for  the  same,  and  stated  in  the  com- 
plaint, were,  and  are,  reasonable  prices.  No  speeitic  prices  were 
agreed  upon  between  us.    The  full  amount  of  prices  for  which 

said  goods  were  sold  is  $ and  the  said  amount  is 

unpaid  and  due.    I  believe  that  there  is  no  defense  to  the  action. 

(Jurat.) 

Note:  If  the  ajfidarit  is  not  made  by  the  plaintiff,  H  should 
show  that  the  affant  is  in  a  position  to  be  cognizant  of  the  facts 
stated. 


No.  30.  Order  for  Summary  Judgment.  (Pr.  Act.  §  15, 
Rule  80.) 

(Title)  Order  for  Summary  Judgment. 

It  appearing  by  affidavit  tiled  in  the  cause  that  the  defense 
made  by  defendant's  answer  \t  sham  (or  frivolous)  and  the  de- 
fendant, after  due  notice,  having  failed  to  show  such  facts  as 
entitle  him  to  defend; 

It  is  ordered,  that  the  defense  be  struck  out  and  that  final 

judgment  be  entered  for  plaintiff  for  the  sum  of  $ 

and  costs. 

(Signed)  X.  Y., 

Justice  (or  Judge). 
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No.  31.  Order  for  Leave  to  Depend  on  Terms.  (Pr.  Ac^ 
§  15,  Rule  60.) 

(Title)  Leave  to  Defend  on  Terms. 

It  appearing  probable  by  sffidavit  filed  in  the  cause  that  the 
defense  is  sham  (or  frivolous),  but  the  defendant  having  ghown 
such  facts  as  entitle  him  to  tbis  order; 

It  is  ordered,  that  defendent  have  leave  to  defend,  on  con- 
dition that  {stale  terms;  for  instance) : 

1.  The  cause  be  put  on  the  list  at  the  present  term  without 
notice  of  trial  (or,  the  cause  be  tried  without  notice  of  trial  on 

the day  of instant  or  such  later 

day  as  may  be  hereafter  ordered) ; 

2.  The  following  facts  and  documents  be  admitted: 

{Slate  uncontested  facts  and  documents  not  admitted  in 
pleadings:) 

3.  The  defendant,  within   days,  make  to  the 

plaintiff,  and  file  in  the  cause,  a  bond  of  himself  and  a  surety 
company  authorized  to  do  business  in  this  State,  in  the  sum  of 

$ ,   conditioned   'o  pay  such  judgment,   if   any,   as 

plaintiff  may  recover  against  him  in  this  action. 

(Or,  pay  into  court  the  sum  of  $ ,  as  security  for 

such   judgment   as  plaintiff  may  recover  against  him   in  this 
action.) 


So.  39.    Pbeliminahy  Peferekce.    Commissioner's  Scm- 

MONS. 

(Title)             Commissioner's  Summons  (Rule  93). 
To ,  Defendant: 

On  motion  of  plaintiff,  yon  are  hereby  notified  that  on  the 
10th  day  of  January,  instant,  at  10  o'clock  a.  m.,  at  my  office, 

Xo.  10  street,  Trenton,  I  will  hear  any  motions 

that  may  be  made  by  either  party  in  tlie  above-stated  cause  re- 
specting the  pleadings,  issues,  evidence,  or  any  other  matter 
preliminary  to,  and  in  preparation  for,  trial;    and  will  make 
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such  order  respecting  tlie  same  as  the  parties  respectively  may  be 
entitled  to. 

Dated  January  4,  191S. 


Supreme  Court  Commissioner. 


No,  33.     Commissioner's  Oedek.     (Rule  94.) 
(Title)  Commissioner's  Order. 

Having  heard  the  parties  (or,  ha.ving  heard  the  plaintiff,  the 
defendant  not  appearing,  though  duly  summoned),  it  is  or- 
dered that: 

1.  Pleadings.  Complaint  be  amended  by  stating  where  the 
contract  therein  stated  was  made. 

2.  Issues.  The  issue  to  he  tried  upon  the  first  count  is 
whether  or  not  the  letter  dated  June  1,  1911,  written  by  plaint- 
iff to  defendant,  accepting  defendant's  offer  to  sell,  was  mailed 
within  a  reasonable  time  after  receipt  of  that  oifer. 

3.  Particulars.  Plaintiff,  within  ten  days,  serve  fuller  par- 
ticulars as  to  the  items  of  his  claim  under  the  second  count. 

4.  Admissions.  It  is  admitted  that  (State  relevant  fads 
which  are  not  disputed,  other  than  those  admitted  in  the  plead- 
ings). 

5.  Interrooatories,  The  tiret,  fifth,  seventh  and  tenth  are 
struck  out.    All  others  allowed. 

6.  Discovery  of  Documents.  Plaintiff,  within  5  days,  serve 
a  list  under  oath  of  all  documents  under  his  control  which  are 
relevant  to  any  issue  in  the  cause,  except  his  personal  diaries 
and  his  hooks  of  account. 

7.  (Continue  as  to  other  matter,  if  any.) 
Dated  January  10,  1912. 

(Signed)  .., 

Supreme  Court  Commissioner. 
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XO.  31.     Jl-IXiJIKST   WlTHOt'T  PLIiADlSO.      (Pi.  Act,  S   22.) 

(Title.)     SiatMnent  of  ea.=e  fur  jiidgnient  without  pk-a<iiiigs. 

Tlif;  parties  (^nbmit  tin;  following  case  for  judgment  without 
pk-adiiigs: 

1.  On  Jahiiary  1,  1911,  at  Trenton,  by  written  agreement  (a 
coj)y  of  wliicli  is  annexed),  defendant  eniploved  plaintilT  for  an 
indefinite  period  at  a  salary  of  $500  a  montli,  to  aet  as  manager 
of  rlefi-ndant'ti  nianufaeturing  hupiness. 

'i.  rndiT  said  agreement,  plaintiff  acted  as  mana^r  of  said 
Itu'iiness  from  January  1,  1911,  to  January  1,  1912,  when  lie 
was  diseliargfd  from  said  employment  by  defendant,  without 
notice. 

3.  Plaintiff  claims: 

((()  Tliat  lie  fully  performed  all  his  duties  under  said 
agreement  in  an  efficient  manner  and  gave  no  cause 
for  said  discharge, 

(b)  That  under  the  terms  of  said  agreement,  he  could  not 
be  lawfully  discharged  without  30  days'  prior  no- 
tice. 

(.■)  That  he  is  entitled  to  $-700  damages. 

4.  Defendant  claims: 

(a)  That  plaintiff  acted  negligently  in  the  performance 
of  his  duties  under  said  agreement,  in  that  he 
neglected  to  make  prompt  shipment  of  goods  to 
euatomers  upon  the  orders  named,  and  on  the  dates 
stated,  in  the  annexed  list. 

(h)  That  for  the  causes  aforesaid  plaintiff  was,  under  the 
terms  of  the  =aid  agreement,  liable  to  discliarge 
without  notice. 

(r)  That,  hy  the  proper  construction  of  said  agreement, 
plaintiff  was  not  entitled  to  notice  of  discharge  in 
any  case. 

5.  The  above  issues  arc  submitted  for  trial  without  a  jury. 

(i.  The  Honorable   ,  Justice  of  the  Supreme 

Court  (or  Judge  of  the  Circuit  Court),  is  agreed  upon  as  the 
Judge  who  shall  hear  and  determine  this  case. 
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7.  No  appeal  shall  be  taken  from  the  judgment  entered  on  his 


Dated  February  10,  1912. 

(Signed)  E.  F., 

Attorney  of  Plaintiff. 
G.  H., 
Attorney  of  Defendant. 
Note:  Paragraphs  G  and  7  may,  or  may  net,  be  used,  accord- 
ing to  the  agreement  of  the  parties. 


No.  35.    Findings  of  th£  Court.     (Rule  113.) 

(Title)  FindingF. 

This  case  was  tried  before  Justice  (or  Judge)   

without  a  jury  at  the Circuit  on  December  10, 

1911. 

After  hearing  the  evidence  and  counsel  for  plaintiff  and  for 
defendant,  the  court  finds: 

1.  The  statements  in  paragraph  1  of  the  first  count  of  the 
complaint  are  supported  by  the  evidence. 

2.  The  statements  in  the  second  count  are  not  supported  by 
the  evidence. 

(Continue  statement  of  findings,  dealing  with  each  paragraph 
of  the  complaint  or  answer  separately,  unless  a  finding  upon  part 
of  them  is  conclusive  of  the  case.) 

3.  The  court  rules  that  the  letter  from  plaintiff  to  defendant, 

dated    (Exhibit   P-2),   and   defendant's   reply, 

datetl   (E.\liihit  P-3),  constitute  a  memorandum 

in  writing  within  the  meaning  of  tlie  statute  of  frauds. 

4.  The  court  rules  that  th'.-  third  count  of  the  complaint  dis- 
closes no  cause  of  action,  because  it  states  no  special  damage. 

5.  The  court  finds  for  the  plaintiff  and  against  the  defendant 
upon  the  first  count,  and  in  favor  of  the  defendant  and  against 
the  plaintiff  on  the  second  and  third  counts  of  the  complaint. 
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New  jEBSEt  Pbacticb  Act. 
.  The  damages  of  plaintifE  on  the  first  count  are  asseesed  at 
(Signed) 

J. 


No.  36.    Statement  of  the  Case  on  Appeal.    (Pr.  Act,  § 
26,  Eulea  110,  111,  141.) 
{See  also  Form  SS,  Note.) 

(Title )         i  ^°  '^PP'^'- 

^  '         \  Statement  of  the  Case. 

1.  (Insert  here  copy  of  the  notice  of  appeaJ.) 

2.  (Insert  here  record  of  the  case;  see  Form  28.) 

3.  (Insert  transcript  of  the  stenographer's  note's  of  the  evi- 
dence vnth  the  exhibits;  or  a  statement  of  the  evidence  in  the 
following  form:) 


No.  37.     Appeal.     {Pr.  Act,  Sec.  26,  Rules  73,  74.) 
Court  of  Errors  and  Appeals. 
(Title.)      Notice  of  Appeal. 

To , 

Attorney  of  Plaintiff: 
Talie  notice,  that  the  defendant  appeals  from  the  whole  of  the 
judgment  entered  in  this  cause  (or,  from  so  much  of  the  judg- 
ment entered  in  this  cause  ns  adjudges  that;     (state  the  part  of 
the  judgment  appealed  from)  on  the  following  grounds: 

1.  The  first  count  of  the  complaint  discloses  no  cause  of  ac- 
tion. It  fails  to  show  that  (specify  the  particulars  in  which-  the 
statement  of  the  cause  of  action  is  deffftent). 

2.  The  letter  dated    written   by  plaintiff  to 

defendant  was  excluded  from  evidence. 

3.  The  deed  dated made  by  L.  M.  to  S.  T. 

was  admitted  in  evidence. 
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The  following  queBtioaa  were  overruled: 

4.  To  the  witness  B.  C.     (Copy  the  questions.) 

5.  To  the  witness  C.  D.     {Copy  the  questions.) 
The  following  questions  were  admitted : 

6.  To  the  witneae  G.  H.     {Copy  the  question.) 

7.  The  court  charged  the  jury.     {Copy  the  parts  of  the  charge 
claimed  to  be  erroneous.) 

(Signed) 

X.  Y., 
Attorney  of  Appellant. 
Approved  March  28,  1912. 


Schedtile  G.    General  Forms. 

No.  38.    Sdmmonb  on  Mechakio  Lien. 

Essex  County  Circuit  Court. 
(Title.) 

You,  William  E.  Gilmore,  builder  and  owner,  are  summoned 
to  answer  the  annexed  complaint  of  E.  M.  Waldron  &  Co.,  a  cor- 
poration, in  an  action  at  law  in  the  Circuit  Court  in  and  for  the 
County  of  Esses,  in  which  paid  E.  M.  Waldron  &  Co.,  a  corpo- 
ration, claims  a  building  lien  on  a  certain  building  and  lands  of 
said  William  E.  Gilmore,  described  in  said  complaint. 

And  take  notice  tliat  unless  you  file  your  answer  to  said  com- 
plaint with  the  Clerk  of  said  court,  at  Newark,  within  twenty 
days  after  service  upon  you  of  ttiis  writ,  and  the  annexed  com- 
plaint, the  plaintiff  may  proceed  in  the  suit  and  judgment  may 
be  entered  against  you. 

Witness:  Frederic  Adams.  Esq.,  Judge  of  the  said  Circuit 
Court,  at  Newark,  this  twenty-eighth  day  of  December,  nineteen 
hundred  and  twelve. 

Joseph  McDonodoh, 

Frank  E.  Bradner,  Clerh. 

Attorney. 

Note:    Filed  in  E.  M.  Waldron  £  Co.  v.  Gilmore,  95  A.  129. 
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No,  30.    Writ  of  Replevin. 

The  State  of  New  JerseYj  to  the  Sheriff  of  the 

[l.  s.]     County  of  Essex,  greeting: 

We  command  you,  that  if  Royal  Indemnity  Com- 
pany, a  Kew  York  corporation,  duly  autliorized  to  do  business 
in  the  State  of  Xew  Jersey,  shall  make  you  secure,  you  cause  to 
be  taken  and  delivered  to  Joseph  Marrone  Contracting  Company, 
a  corporation,  check  for  sixteen  thousand  two  hundred  and 
eighty-four  dollars  and  sixty-nine  cents  ($1G,284.G!)),  which 
said  James  A.  Rowe,  Auditor  of  the  City  of  Newark,  and  John 
F.  Monahan,  Sheriff  of  the  County  of  Essex,  took  and  unjustly 
detains  as  is  said;  and  that  you  summon  the  said  James  A. 
Rowe  and  Jolm  F.  Monalian  to  answer  tlie  complaint  of  Joseph 
Marrone  Contracting  Company,  a  corporation,  in  an  action  at 
law  in  the  Essex  County  Circuit  Court.  And  that  you  notify 
them  that  unless  tbey  file  an  answer  to  said  complaint  with  the 
Clerk  of  the  Essex  Circuit  Court,  at  Newark,  within  twenty  days 
after  service  upon  them  of  this  writ  and  the  complaint,  the 
plaintiff  may  proceed  in  the  suit  and  judgment  may  he  entered 
against  them. 

Witness,  Hon.  Frederic  Adams,  a  Judge  of  our  said  Circuit 
Court,  at  Newark  aforesaid,  the  sixteenth  day  of  June,  nineteen 
hundred  and  fourteen. 

Joseph  McDoxoogh. 

Joiix  A.  BEiixiiABD,  Clerl-. 

A  iiorney. 

Note:     Used  in  ifarrone  v.  Monahan,  95  A.  OSJ). 


No.  40.  Agreed  Statbment  of  Facts  Reoaedleks  of 
Plrvdinos. 

(Title.) 

1.  The  parties  to  this  cause,  plaintiff  and  defendant,  by  their 
se\eral  attorneys,  hereby  agree  that  the  following  facts  are  ad- 
mitted, and  shall  constitute  a  special  case  agreed  between  the 
parties  without  trial,  regardless  of  the  issues  raised  by  the  plead- 
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ings  'on  file  in  the  above  cause,  and  shall  be  argued  and  sub- 
mitted to  the  determination  of  the  Xew  Jersey  Supreme  Court 
upon  said  facts. 

2.  And  it  is  further  agreed  tliat  if,  npon  the  facts  so  ad- 
mitted and  agreed  to,  the  court  shall  be  of  the  opinion  that  the 
defendant,  as  exct'utrix  of  Bonajah  I).  Andrews,  deceased,  is 
entitled  to  liold,  exempt  and  fiee  from  tlie  claim  of  the  plaintiff 
in  tlie  declaration  set  fortli,  the  proi'eeds,  less  the  surrender  value 
thereof,  of  testator's  life  insurance  policies  herein  after  men- 
tioned, payable  to  his  executors,  administrators  and  aspifins,  in 
the  Xcw  England  Mutual  Life  Insurance  Company  of  Boston, 
and  in  the  Keserve  Loan  Life  Insurance  Company  of  Indian- 
apolis, Indiana,  tlien  judgment  final  as  to  the  whole  case  shall 
be  entered  for  the  defendanr,  with  costs  of  suit;  but  if,  upon 
the  facts  so  admitted  and  agreed  to,  the  court  shall  be  of  the 
opinion  that  the  defendant,  as  executrix  of  Bcnajah  D.  Andrews, 
docensed,  is  not  entitled  to  hold  the  proceeds  of  said  policies,  leas 
the  surrender  value  thereof,  exempt  and  free  from  said  claim  of 
tlie  plaintiff,  then  judgment,  final  as  to  the  wliole  case,  and  for 
the  sum  of  ten  thousand  two  Imndred  and  fifty  dollars  ($10,- 
S50.00),  witli  interest  as  claimed  in  his  declaration,  and  costs  of 
suit,  sliall  he  entered  for  the  plaintiff;  the  right  to  turn  said 
case  into  a  special  verdict  or  to  take  any  other  steps  that  may 
be  advisable  for  purposes  of  review  and  the  right  to  review  the 
judgment  thereon  by  appeal,  writ  of  error,  or  other  appropriate 
proceeding  being  reserved  to  each  party,  plaintiff  and  defendant. 
It  is  further  stipulated  and  agreed  by  the  attorneys  for  the  re- 
spective parties  that  all  rights,  if  any,  to  equitable  relief  in  the 
Court  of  Cliancery  of  New  Jersey,  in  the  matter  of  the  collection 
of  the  plaintiff's  claim  herein  mentioned,  are  reserved  to  the 
plaintiff  to  the  extent  that  such  rights,  if  any,  are  not  lost  by  the 
prosecution  of  this  suit  in  the  Supreme  Court,  it  being  expressly 
stipulated  that  the  defendant  does  not  concede  or  recognize  any 
such  rights,  and  does  not  waive  any  defense  either  by  way  of 
statute  of  limitations,  ]ache=,  or  otherwise,  which  she  may  have 
to  the  assertion  by  the  plaintiff  of  any  such  equitable  claim. 

Xote:   Stipulation  filrd  in  JVta-  £  Co.  v.  Antlrni-.i,  QG  A.  12. 
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No.  41.  AoiiEED  Statement  of  CiSE  for  Judgment  With- 
out Pleadings. 

Passaic  County  Circuit  Court. 
(Title.) 
The  parties  submit  the  following  case  for  judgment  without 


First.  The  Funk  &  Wagnalls  Company  is  a  corporation  or- 
ganized and  existing  under  tJie  laws  of  the  State  of  West  Vir- 
ginia, having  its  principal  office  in  \ew  York  City,  New  York, 
wliere  its  cxecuti\'e  officers  reside  and  exercise  tlieir  respective 
functions. 

It  has  a  branch  office  in  London,  England,  and  one  in  Toronto, 
Canada,  but  has  no  office  in  any  state  of  the  United  States  ex- 
cept its  said  principal  office  and  place  of  business  in  New  York. 

Its  business  is  that  of  a  "publisher ;"  It  publishes  several  weekly 
and  monthly  periodicals,  such  as  "The  Literary  Digest"  and 
"The  Homiletic  Review;"  it  also  manufactures  and  publishes 
books  of  various  kinds,  some  to  be  sold  singly,  and  some  in 
"sets,"  such  as  "The  Standard  Dictionary,"  "The  Standard  En- 
cyclopedia," "The  Jewish  Encyclopedia,"  and  many  others; 
these  are  sold  l>oth  at  wliolesale  and  retail,  and  also  "by  subscrip- 
tion," either  on  the  installment  plan  or  for  cash.  It  also  sells 
books  which  are  manufactured,  printed  and  published  by  other 
publishers  or  book  makers. 

All  of  its  publications,  whether  periodicals  or  books,  are  manu- 
factured cither  in  the  State  of  New  York  or  in  Great  Britain. 

In  the  conduct  of  its  business,  it  employes  local  or  traveling 
agents,  whose  duties  are  to  procure  and  forward  to  the  company 
at  its  office  in  New  York  City,  from  persons  in  a  specific  terri- 
tory, on  blanks  furnished  by  it,  subscriptions  for  its  various  pub- 
lications— both  books  and  periodicals.  Some  of  the  agents  are 
paid  by  a  fixed  salary ;  some  are  paid  only  a  commission  on  the 
number  and  amount  of  subscriptions  or  orders  taken,  and  some 
■  are  paid  a  fixed  salary,  with  a  commission  in  addition  thereto, 
provided  the  business  done  by  such  agent  reaches  or  exceeds  a 
certain  amount.  In  the  case  at  bar,  the  agent  hereinafter  named 
resides  in  New  York  City,  is  attached  to  the  New  York  olfice, 
and  is  paid  for  his  services  solely  on  a  commission  basis. 
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Said  company  also  does  a  large  business  in  all  the  states  of  the 
United  States  and  in  foreign  countries,  as  a  result  of  advertising 
its  products  in  various  newspapers  and  periodicals,  and  also  as  a 
result  of  sending  circular  leittrs  descriptive  of  its  various  books 
and  periodicals  through  the  United  States  mails.  Such  orders 
when  received  from  patrons  in  any  of  the  states  of  the  United 
States,  no  matter  by  what  means  procured,  are  always  filled  by 
being  sent,  either  by  mail,  express  or  freight,  from  the  office  and 
place  of  business  in  Sew  York  City. 

Second.  Prior  to  June  5th,  1908,  plaintiff  sent  to  many  per- 
sons throughout  the  various  states  of  the  United  States  a  four- 
page  circular  descriptive  of  "The  Jewish  Encyclopedia,"  which 
oifcred  to  its  recipient  who  would  return,  signed,  a  self-addresi^eil 
postal  card  containing  a  printed  request  therefor,  "a  replica  of 
the  Holy  Shekel  of  Israel  and  a  vellum  copy  of  Washington's 
Address  to  the  Hebrew  Congregation  at  Xewport,"  and  sample 
pages  of  "The  Jewish  Encyclopedia."  Among  the  persons  to 
whom  such  matter  was  sent  was  the  defendant  herein. 

On  or  about  June  6th,  1908,  the  plaintiff  received  from  de- 
fendant the  said  postal  card,  duly  stamped  and  addressed  and 
duly  signed  by  him,  dated  June  5th,  1908,  and  post-marked  at 
Paterson,  New  Jersey,  on  tlie  same  date  at  7  o'clock  p.  M.  The 
said  postal  card  contained  the  following  matter : 

Washington's  Address 
to  the  Hebrew 
Congregation  at  Newport. 
"Please  send  me  free  of  cost,  a  replica  of  the  Holy  Shekel 
of  Israel  and  a  vellum  copy  of  Washington's  Address  «to  the 
Hebrew  Congregation  at  Newport ;    also  send  me  sample 
pages  of  The  Jewish  Encyclopedia,  prices,  terms  of  pay- 
ment, etc.     I  do  not  own  the  Encyclopedia  and  I  am  over 
21  years  of  age. 
Name,  M.  Stamm. 
Residence  Address,  77  Graham  Ave. 
Business  Address,  Franklin  and  Summer  Streets. 
Town,  Paterson,  N.  J." 
Date,  June  5th,  1908. 
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N.  B.  So  much  of  llie  foregoing  matter  contained  on 
said  postal  card  as  is  typewritten  herein  without  underscor- 
ing was  printwi  by  the  plaintiff  in  said  card  before  mailing 
it  to  said  defendant.  The  name,  residence  address,  business 
address,  date  and  city  of  defendant's  residence  were  written 
by  the  said  defendant,  and  in  the  above-mentioned  copy  are 
nnderseored. 

Said  postal  card  was  addressed  to  the  plaintiff  at  its  principal 
place  of  business  in  the  City  of  Xcw  York. 

Thereafter,  on  or  about  July  30th,  t!ic  plaintiff  sent  Jacob  A. 
Einstein,  one  of  its  agents,  from  the  City  of  Xew  York  to  the 
City  of  Paterson,  who  delivered  to  said  defendant  a  replica  of 
the  Holy  Shekel  of  Israel  and  a  vellum  copy  of  AVashington's 
Address.  And  the  said  agent  thereupon  showed  said  defendant 
sample  pagra  of  "The  Jewi-h  Encyclopedia;"  gave  the  said  de- 
femlant  full  information  in  regard  to  said  Encyclopedia  and 
took  his  order  for  the  same  vpon  a  printed  blank,  in  the  form 
copy  of  which  is  annexed  to  the  complaint  herein. 

At  the  same  time,  the  said  defendant  gave  to  the  said  Einstein 
(plaintiffs  agent)  his  eheek,  No.  4318,  for  $.5.00.  drawn  on  the 
Hamilton  Trust  Company  of  Paterson,  New  Jersey,  in  favor  of- 
this  plaintiff.  On  the  day  following,  plaintiff's  agent,  the  said 
Einstein,  returned  to  New  York  and  delivered  to  plaintiff  the 
said  order  as  set  out  in  said  complaint,  together  with  said  check 
for  $5.00,  and  on  said  day,  !>cing  the  31st  of  July,  1S108.  plaint- 
iff acknowledged  receipt  of  said  order  from  its  New  York  office, 
and  thereafter  printed  on  the  outside  of  the  front  cover  of  each 
voluiTie  of  said  Encyclopedia,  ingold  letters  of  the  size  and  style 
of  type  selected  by  said  defendant,  and  known  by  plaintiff  as  No. 
45,  the  said  defendant's  name,  and  caused  a  title  page  in  the 
first  volume  of  said  set  to  he  engrossed  as  follows : 
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"Tliis  iiet  of  Tlio  Jewish  Encyclopedia 

lias  been  especially  prepared  for 

MAX  STAMM 

and  preeentetl  to  hia  wife 

Bertha 

and  children  i 

Judith,  Harold,  (irac*  and  Bertlirain, 

(on  this)  (day  of)  ■ 

Nineteen  hundred  and  eight 

(signed)         Isaac  K.  Funk." 

Said  set  of  books,  known  as  the  Jewish  Encyclopedia,  con- 
dsting  of  twelve  (12)  volumes,  together  with  a  bookcase,  was 
shipped  by  plaintiff  from  New  York  City  to  said  defendant  in 
Paterson,  New  Jersey,  on  August  4th,  1908,  in  accordance  with 
the  agreement,  copy  of  which  is  annexed  to  the  complaint 
herein. 

In  addition  to  the  $5.00  received  from  said  defendant  at  the 
time  of  giving  said  order  to  said  Einstein,  the  defendant  has 
made  to  the  plaintiff  the  following  payments,  and  none  other: 

9/8/08 $5.00 

12/13/08 15.00 

4/1/09 15.00 

8/9/09 20.00 

12/12/09 ■ 80.00 

Plaintiff  admits  that  it  has  not  obtained  a  certificate  from 
the  Secretary  of  State  of  New  Jersey,  to  do  business  in  the 
State  of  New  Jersey,  as  required  by  See.  97  of  an  "Act  con- 
cerning corporations"  (Revision  of  1896). 

Third.  Plaintiff  admits  that  it  previously  did,  and  still  docs, 
business  in  the  State  of  New  Jersey ;  that  the  contract  hei'c  sued 
upon  was  made  in  the  State  of  New  Jersey,  hut  denies  that  ito 
husinesa  is  of  such  a  character  as  to  be  subject  to  the  regulations 
of  the  T^egislature  of  the  State  of  Xen'  Jersey,  iiniler  section  97. 
&c.,  of  an  act  entitled  "An  act  concerning  corporations  (Rev.  of 
1896) ;"  said  plaintiff  claiming  that  its  said  business  is  inter- 
state in  character  and  not  such  as  is  contemplated  by  said  see- 
19 
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tiODB  of  said  act;  or,  if  contemplated,  to  Ik  regulated  by  said 
act,  then  such  act  is  unconstitutional  and  in  violation  of  said 
plaintiff's  rights  under  the  commerce  clause  of  the  Constitution 
of  the  United  States. 

Fourth.  The  above  issues  are  submitted  for  trial  witliout  a 
jury. 
!       Fifth.  Each  party  reserves  the  riglit  to  appeal  from  the  rul- 
ings of  the  court  upon  questions  of  law  in  this  case. 

Sixth.  The   defendant   abandons  and   withdraws   the  swond 
and  third  clauses  set  forth  in  his  answer. 

(Signed)         Fbeeman   and  Westerhoff, 

Attorneys  of  Plaintiff. 
(Signed)         Bes.tamin'  L.  Stein, 
,  Attorney  of  Defendant. 

Note:    From  case  of  Funk  &  Wagnalls  Co.  v,  Stamm,  88  A. 
iOSO.    Judgment  for  plaintiff  affirmed  6y  Court  of  Errors. 


No.  48.  Cebtifioate  to  Transcript.  (See  Rule  137,  sec. 
396,  page  266.) 
(Title.) 
The  answer  of  George  S.  Silzer,  Esquire,  Judge  of  the  Cir- 
cuit Court  holden  in  and  for  the  County  of  Bergen  and  within 
named,  the  record  and  proceedings  of  the  plaint  whereof  men- 
tion is  within  made  of  all  things  touching  the  same,  I  send  to 
the  Justices  of  our  Supreme  Court  of  Judicature,  at  Trenton, 
N.  J.,  at  the  day  and  year  within  contained,  in  a  certain  appeal 
to  this  writ  annexed  aa  within  I  am  commanded. 

,Oeo.  S.  Silzer, 

Judge. 
Note:    Used  in  Daly  v.  Case,  95  A.  97 S. 
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No.  43.     Clebk's  Certificate. 

(Title.) 
I,  William  C.  Gebhardt,  Clerk  of  the  Supreme  Court  oE  the 
State  of  New  Jersey,  do  certify  tha:  the  foregoing  ia  a  tnie  copy 
of  the  notice  of  appeal,  and  also  a  copy  of  the  judgment  entered 
in  the  aboTe-stated  cause,  as  the  Mime  remains  on  file  and  of 
record  in  my  office. 

In  testimony  whereof,  I  have  set  my  hand  and  the  seal  of  said 
court,  at  Trenton,  this  28d  day  of  September,  a.  d.  1915. 
William  C.  Gebhardt, 

Clerk. 


No,  44.    Decision  on  Order  to  Show  Cause. 
Hudson  County  Circuit  Court. 
(Title.) 
Herbert  Clark  Gilson,  Esq.,  Atty.  of  Plaintiff. 
Uarshall  Van  Winkle,  Esq.,  Atty.  of  Defendant. 
The  motion  to  set  aside  the  summons  in  this  cause  is  granted 
under  the  authority  of  and  holdings  of  Mygatt  v.  Coe  et  al.,  63 
N.  J.  L.  510. 

An  order  to  that  effect  may  accordingly  be  taken. 
Dated  March  17,  1915. 

Luther  A.  Campbell, 

Judge. 
Note:    Filed  in  Sweeney  v.  Miner,  95  A.  1011,. 


No.    45.  Findings  of  Fact  and  Postea. 
New  Jersey  Supreme  Court. 
(Title.) 
This  case  was  tried  before  Judge  William  H.  Speer,  without 
a  jurv-,  by  consent  of  both  of  the  parties  thereto,  at  the  Union 
Circuit/ on  November  11th,  1914. 

After  hearing  the  evidence  and  the  counsel  for  plaintiff  and 
for  defendant,  the  court  finds  the  facts  in  issue  to  be  as  follows: 
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First.  Tliat  tlie  crossing  of  Terrill  Road  over  tlie  tracks  of 
tlie  defeDdant  in  the  Townsliip  of  Fanwood,  Union  County,  New 
Jersey,  on  the  26th  day  of  November,  1913,  was  in  bad  order 
and  repair  and  was  not  a  safe,  good  and  sufficient  passageway 
over  said  tracks,  in  that  the  roadway  between  the  rails  had  been 
allowed  to  become  depressed,  so  that  tlie  raila  extended  from 
three  and  one-half  to  four  inches  above  the  bottom  of  the  ruts 
or  depressions  between  the  rails. 

Second.  That  the  ruts  or  depressions  between  the  rails  at  said 
crossing  had  existed  a  considerable  period  of  time  prior  to  said 
26th  day  of  November,  1913,  and  that  notice  thereof  had  been 
given  previous  to  said  date,  to  the  section  foreman  employed  by 
the  defendant  in  charge  of  the  repair  of  defendant's  roadbed  in 
this  locality,  and  tliat  said  ruts  or  depressions  bad  existed  for  a 
lengtli  of  time  which  would  require  the  defendant,  in  the  exercise 
of  reasonable  care,  to  have  discovered  them  and  to  have  taken 
measures  to  remedy  such  defects. 

Third.  That  said  ruts  and  depressions  operated  to  render  the 
passageway  over  the  said  tracks  out  of  repair  unsafe  and  in- 
sufficient for  the  passage  of  automobiles  and  other  vehicles, 
and  the  general  use  of  the  public  over  said  highway,  and  that 
defendant  was  guilty  of  negligence  in  allowing  said  ruts  and 
depressions  to  exist  at  the  date  aforesaid. 

Fourth.  That  the  plaintiff  operated  an  automobile  owned  by 
him,  on  November  26th,  1913,  over  Terrill  Road,  and  upon  the 
said  defendant's  railroad  crossing,  where  it  was  stopped  by  the 
depressions  between  the  raila  of  the  eastbound  passenger  track 
in  a  position  of  danger,  and  became  stalled,  and  its  engine 
stopped ;  that  the  unsafe  and  insufficient  condition  of  said  cross- 
ing and  the  negligence  of  the  defendant  with  relation  thereto, 
was  a  proximate  cause  of  the  stoppage  of  said  automobile  on 
said  railroad  track,  and  of  the  collision  with  the  locomotive  of 
the  defendant  which  subsequently  took  place. 

Fifth.  That  an  eastbound  passenger  train  of  the  defendant 
drawn  by  a  locomotive  was  operated  on  the  track  on  which  the 
plaintiff's  automobile  containing  the  plaintiff  was  stalled,  and 
collided  with  said  automobile  and  injured  it  and  caused  injuries 
to  the  person  of  the  plaiotifE;   that  said  track  was  straight  and 
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practically  level  for  several  miles  to  the  west  of  said  crossing; 
that  said  train  was  operated  at  high  rate  of  speed,  but  in  a 
negligent  manner  as  to  the  control  thereof  by  the  engineer  in 
charge  of  the  locomotive  drawing  said  train,  in  that  he  could 
have  seen  and  distinguished  the  plaintiff's  automobile  as  stalled 
on  said  crossing  in  time  and  at  such  a  distance  away,  with  the 
exercise  of  reasonable  care,  to  have  stopped  said  locomotive  and 
train  before  colliding  with  said  automobile,  and  that  he  did  not 
exercise  such  reasonable  care  and  did  not  stop  such  locomotive 
and  train  as  he  might  have  done,  and  that  in  attempting  to  stop 
said  locomotive  and  train,  the  service  brake  was  applied  in  the 
first  instance  instead  of  the  emergency  brake ;  that  the  fact  that 
said  automobile  was  standing  and  continued  standing  on  the 
track  for  such  length  of  time  after  it  came  into  view  of  the 
engineer,  was  notice  to  him  that  it  was  stalled  on  the  track  and 
that  such  notice  came  to  him  in  time  and  at  such  a  distance  to 
have  stopped  the  engine  and  train  by  the  exercise  of  reasonable 
care,  before  colliding  with  said  automobile. 

xSixth.  That  the  negligent  conduct  of  the  defendant's  engine- 
man  in  charge  of  said  locomotive,  in  the  operation  thereof,  was 
a  proximate  cause  of  the  collision  with  the  plaintilT  and  his 
automobile  and  of  the  injuries  resulting  therefrom. 

Seventh.  That  the  plaintiff  was  not  guilty  of  contributory 
negligence  in  driving  said  automobile  upon  the  defendant's 
tracks ;  that  at  the  time  said  automobile  was  driven  on  the  tracks 
the  defendant's  train  was  at  such  a  distance  away  and  not  in 
the  view  or  hearing  of  the  plaintiff,  that  the  plaintiff,  who  at 
that  time  had  no  warning  by  engine  bell  or  whistle  or  from  the 
crossing  signal,  of  the  approach  of  the  train,  and  who  looked 
and  listened  for  such  signals  before  crossing,  was  justified,  as 
a  reasonably  prudent  man,  in  attempting  to  cross  said  tracks, 
and  would  have  crossed  in  safety  if  he  had  not  been  stopped  by 
the  negligent  condition  of  defendant's  crossing.  That  there 
were  no  temporary  obstructions  to  vision,  nor  unusual  noises  at 
the  time  of  approaching  said  tracks. 

Eighth.  That  the  plaintiff  operated  his  said  automobile  in  a 
reasonably  careful  manner,  and  was  not  negligent  because  the 
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eugiDG  and  locomotion  of  said  automobile  stopped  on  the  tracks 
of  the  defendaot. 

Ninik.  That  the  defendant's  servants  had  knowledge  and 
notice  of  the  exposure  to  risk  of  the  plaintiff  and  by  the  exercise 
of  ordinary  care  would  have  avoided  the  injurj'  complained  of, 
but  failed  to  exercise  such  care. 

Tenth.  That  tlie  conduct  of  the  plaintiff  under  the  circum- 
stances of  the  evidence  with  regard  to  his  remaining  in  said 
automobile  was  that  of  a  reasonable  prudent  man,  and  the  plaint- 
iff exercised  due  and  reasonable  care,  and  was  not  guilty  of  negli- 
gence contributing  to  the  accident.  That  the  plaintiff  first  en- 
deavored to  start  the  automobile  by  means  of  its  mechanism, 
which  failed  to  operate;  that  he  then  told  his  female  companion 
occupying  the  front  seat  with  him  to  get  out  of  the  car;  that 
she  arose  to  get  out  and  then  fainted  and  fell  over  on  the 
plaintiff,  who,  with  the  burden  of  her  weiglit  upon  him  and 
being  behind  the  driving  wheel,  could  not  get  out  of  the  auto- 
mobile, and  the  collision  thereafter  occurred  in  a  short  space 
of  time. 

Eleventh.  That  the  plaintiff  sustained  damages  as  the  proxi- 
mate result  of  said  collision  and  the  negligence  of  the  defendant 
to  the  amount  of  three  thousand  dollars. 

Twelfth.  Tlie  court  finds  for  the  plaintiff  and  against  tjic  de- 
fendant for  the  simi  of  three  thousand  dollars. 

William  H.  Speep, 

Judge. 

Xote:  Finding  of  facts  in  Stamler  v.  Lehigh  Valirt/  R.  R., 
94  A.  306.    Judgment  for  plaintiff  affirmed  hy  Coinf  of  Errors. 


No.  46.  Findings  on  Agreed  State  of  Cabe. 
Passaic  County  Circuit  Court. 
(Title.) 
This  case  was  tried  before  Judge  Charles  C.  Black,  without 
a  jury,  at  the  Passaic  Circuit  on  the  tenth  day  of  March,  1913. 
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After  hearing  the  agreed  state  of  the  case  and  counsel  for 
plaintiff  and  counsel  for  defendant,  the  court  finds: 

"It  appears  that  this  case  is  submitted  upon  a  signed  statement 
of  facts,  agreed  upon  by  the  partiee  and  filed  with  the  cleric  of 
the  court, 

"Upon  hearing  counsel,  judgment  will  be  rendered  in  this  case 
for  the  plaintiff  for  the  sum  of  forty  dollars.  This  is  based  upon 
the  dccipion  in  the  case  of  International  Text  Book  Co.  v.  Pi^, 
in  the  United  States  Supreme  Court  (30  Supreme  Court  Re- 
porter, p.  481,  reported  in  27  L.  R.  A.,  n.  ?.,  p.  403)  and  on  the 
cases  of  International  Text  IkKik  Company  v.  Peterson  and 
Lynch,  decided  in  the  Supreme  Court  of  tlie  United  States,  on 
N'oveniber  9,  1910,  reaffirming  its  former  decision  in  Interna- 
tional Text  Book  Co.  f.  Pigg  (supra). 

"On  the  authority  of  these  oases  judgment  ia  given  in  this  ease 
for  the  plaintiff  and  against  the  defendant  in  the  sum  of  forty 
dollars." 

The  damages  of  plaintiff  arc  assci-ed  al  furty  dullars. 

Chahlbs  C.  Black, 


Note:    From  Funk  £  U'fl 
Court  of  Errors. 


No.  [7.  Orounds  of  Appeal — Grantixc  of  Noxshit. 
New  Jersey  Court  of  Errors  and  Appeals. 
(Title.) 
The  appellant  states  the  following  ground  of  appeal  in  this 
cause : 

Because  the  court  granted  the  defendant's  motion  for  a  nnn- 
=11  it  upon  the  evidence  given  at  the  trial. 
T)i,ie'(\  Nnvcmlier  ^,  1913. 

Edwards  &  Smith, 
Atlonini.t  of  PlainUff-App'-Uanf. 
Note:    From  Cor-hian  v.  MrClomJ,  93  A.  72f,. 
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No.  48.  Grounds  of  Appeal — Dibectiok  of  Vehdict  fob 
Plaintiff. 

Xew  Jersey  Court  of  Errors  and  Appeals. 
(Title.) 

Tile  jibovc-nainwl  (lcfen<laiit-apt>ellaiit,  Amy  B.  lifiwlius,  as- 
signs tlie  followiiifi  grounds  of  appeal  from  the  judRment  of  tlie 
New  Jersey  Supreme  Court,  in  above  case: 

Beeaur^e  the  tiial  judge,  upon  tlie  trial  of  said  cause,  directed 
a  verdict  in  favor  of  tlie  plaintiff  and  against  tlie  defendant, 
over  the  oiijection  of  the  said  defendant,  whereas  said  trial  judge 
Bliould  lia\t-  Fiihniitted  the  ea^e  to  the  jmy  for  its  verdict. 

Dated  Deeeniber  1%  1914. 

VliEDE  NBC  noil,  M'aLL  &  CaUEY, 

Atfornei/s  for  Dpfrndrinl-A ppellanl. 
N'OTi;:    Filril  In  Fanshawe  v.  Raidim,  "J  .4.  582;   ns  A.  J,SO. 


No.  4i).  Judgment. 

(Entered  April  3,  1915.) 
Whereupon   it   is  adjndged  that  the  plaint- 
iff recover  of  tiie  defendant   the  sum   of  one 
.$1,.^37.1R       thousand  three  hundred  and   thirty -seven   dol- 
4i.;i8       lars  and  eighteen  cents  and  it?  costs  which  are 

ta.ved    at    forty-seven    dollars   and    thirty-eight 

$1  ..'184 . -ifi       cents,  making  in  the  whole  the  sum  of  one  thou- 
sand three  hundred  and  eighty-four  dollars  and 
fifty-pi.\  cents. 
Judgment  entered  April  3,  191.5. 

William  S.  Giimmkrk, 

C.J. 

Notk:    Judgment  entered  in  OUrer  Hio,".  v.  P.  U.  R..  9G  A. 
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Xo.  50.  Judgment  and  Postea. 

(Title.) 
This  action  was  tried  before  Judge  Luther  A.  Campbell,  with 
a  jury,  at  the  Hudson  Circuit,  July  28,  1915. 

The  cause  having  been  heard  and  submitted  to  the  jury,  they 
returned  their  verdict  as  follows: 

They  say  they  find  for  the  plaintiff  and  against  the  defend- 
ants, and  thoy  assess  the  damages  of  the  plaintiff  on  occasion 
of  the  premises  at  the  sum  of  two  hundred  and  fifty  dollars 
($250.00). 

Whereupon  it  is  adjudged  that  the  plaintiff  recover  of  the 
defendants  the  sum  of  two  hundred  and  fifty  dollars,  dam- 
ages and  his  costs,  which  are  taxed  at  fifty-nine  dollars  and 
eighty-two  cents  ($59.82),  making  in  the  whole  the  sum  of 
three  hundred  and  nine  dollars  and  eighty-two  cents  ($309.82). 
Judgment  was  entered  this  July  28,  1915. 

LuTitEH  A.  Campbell, 
Attest :  Judge. 

Jons  J.  lIcGovERx, 

Clerk. 
[seal.] 

Note;  Judgment  entered  in  Andre  v.  itertena,  90  A.  SO-i. 


Xo.  51.    Jl'domekt  axd  Postea;    Mechan-ic  Lirn;    Pri- 

OnlTY  OF  JlOllTGAOE  TO  LlES,  EXTENT  OF. 

Hudson  County  Circuit  Court. 
(Title.) 
This  action  was  tried  l>efore  Judge  William  H.  Speer.  with 
a  jury,  at  the  Hudson  Circuit,  on  January  30,  1913. 

The  cause  having  been  heard  and  submitted  to  the  jury,  they 
rolurn  their  verdict  as  follows:  They  say  they  find  the  de- 
fendants, Laura  Dalio  and  Joseph  Dalio,  guilty  as  in  the  plaint- 
iff's complaint  is  charged  upon  it,  and  they  assess  the  damages 
of  the  plaintiff  on  occasion  of  the  premises  at  the  sum  of  two 


Dig,, z.d  by  Google 


898  Xew  Jehsey  Practice  Act. 

hundred  and  sixty-seven  ($267.00)  dollars.  Tlie  Highland 
Trust  Company's  mortgage  is  prior  to  the  lieu  to  the  extent  of 
five  thouiiand  eight  hundred  and  forty-two  {$5,849.00)  dollars 
and  the  mortgage  of  Julius  Belte  is  prior  to  the  lien  to  the  ex- 
tent of  eleven  hundred  and  sixty  ($1,160.00)  dollars. 

Whereupon  it  is  adjudged  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  two  hundred  and  sixty-seven  ($-^67.00)  dol- 
lars and  his  cost^,  which  are  taxed  at  the  cum  of  si.xty-four  dol- 
lars and  twenty-four  cents  ($64.24),  making  in  the  whole  the 
funi  of  three  hundred  and  thirty-one  dollars  and  twenty-four 
cents  ($331.24). 

Judgment  entered  this  February  3,  1!I13. 

WiLLI.iM  H.  KfEKIl, 

Jiidi/e, 
Xote:  Filed  in  Tiirrk-  v.  Aliard.  9i  A.  oSJ. 


No.  S2,    JUDOMEXT  BY  DEPMLLT. 

(Title.) 
Judgment  in  the  above-stated  cause  was  entered  hv  default 
August  twelfth,  nineteen  hundred  and  thirteen,  for  the  sum  of 
eighteen  thousand  five  hundred  and  sixty-five  dollars  and  fifty- 
seven  cents,  damages  and  costs  of  suit. 

Note  :  From  .Yck  v.  Rogge.  OB  A .  >>dj.  Court  of  Error'. 


No,  53.  Judgment  for  Plvixtiff  Agaixst  Drfexdant. 

New  Jersev  Supreme  Court. 
(Title.) 
It  is  ordered  that  judgment  of  five  hundred  and  sixty-one  dol- 
lars and  thirty-four  cents  ($5CI.34),  he  and  the  same  hereby  is 
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entered  in  favor  of  the  plaiatiflE  and  against  the  defendant  with 
co^ts  to  be  tazed  nisi. 

Entered  January  19,  1915. 
On  motion  of 

LdM,  TaMBLYN  &  COL^'ERj 

Attorneys. 

Note  :   Piled  in  Kelley  v.  Faiioute  Iron  aitd  Steel  Co.,  H  A. 
SOS. 


No.  54.  Judgment  of  Affirmance. 

This  case  was  heard  before  our  Supreme  Court  at  the  Febru- 
ary Term,  1915,  and  judgment  of  affirmance  was  rendered  in 
favor  of  the  plaintiff  on  May  14, 1915. 

Whereupon  it  is  adjudged  that  the  said  plaintiff-appellee,  Co- 
lumbia Brewing  Company,  recover  of  the  said  defendant-appel- 
lant, Philip  Tumulty,  Jr.,  the  sum  of  two  hundred  and  one  dol- 
lars and-three  cents,  debt  and  costs  below,  with  interest  hereon 
from  November  27,  1914;  and  also  the  sum  of  twenty-four 
dollars  and  twenty-five  cents  costs  in  Supreme  Court 

Judgment  entered  May  14,  1915. 

William  S.  Gummerb,  C.  J. 

Note:  Judgment  entered  in  Columbia  Brewing  Co.  v.  Tu- 
muliij,  96  A.  885. 


No  ->5.   Judgment  of  Affirm.^nce. 

This  cause  having  been  duly  argued  at  the  November  Term 
of  this  court  by  Adolph  L.  Engelke,  of  counsel  for  the  plaintiff- 
appellant,  and  Randolph  C.  Barrett,  of  counsel  for  the  defend- 
ants-appellees, and  the  court  having  considered  the  same,  and 
being  of  the  opinion  that  the  judgment  for  the  defendants,  en- 
tered in  the  East  Orange  District  Court,  should  be  modified  by 
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entering  judgment  to  quash  the  original  writ,  issued  out  of  the 
said  oourt  in  this  cause; 

It  is  thereupon  ordered  and  adjudged  that  the  judgment  of 
the  East  Orange  District  Court,  from  which  an  appeal  was  taken 
in  this  cause,  be  and  the  same  is  hereby  modified  by  entering 
judgment  to  quash  the  original  writ,  issued  out  of  (he  said  court 
in  this  cause,  and  that  tlie  said  judgment  as  so  modified  be  and 
is  herehy  affirmed,  with  costs  to  the  defendants-appellees,  and 
said  record  is  hereby  remitted  to  the  court  below  to  be  proceeded 
with  according  to  law  and  the  practice  of  said  c-ourt. 

On  motion  of 

Baerett  &  Barrett, 

Attorneys  for  Defeiuiants-Appellees. 

Kote;  RtUe  for  judgment  filed  in  case  of  Baldauf  v.  Nathan 
Russell,  96  A.  96. 


Ko.  56.  Judouent  of  Supreme  Court  Affirming  Judg- 
ment OF  State  Board  of  Assessors. 

New  Jersey  Supreme  Court. 
(Title.)  On  Certioi-ari. 

Order  of  Affirmance  of  Judgment, 

Tliis  cause  having  been  duly  argued  at  the  November  Term 
of  this  court  by  B.  &  C,  of  counsel  for  the  prosecutor,  and  J.  W. 
W..  Attorney-General,  of  counsel  for  the  State  Board  of  Asses- 
sors, T.  W.  S.,  of  counsel  for  defendants,  etc.  {nnme  all  other 
counsel  and  for  whom  they  appear),  and  the  court  having  con- 
sidered the  same  and  finding  no  error  in  the  judgment  and 
assessment  of  the  State  Board  of  Assessors: 

It  is,  thereupon,  ordered  and  adjudged  that  the  judgment  and 
jissessment  of  the  State  Board  of  Assessors  removed  by  writ  of 
XNDrtiorari  in  this  cause  be  affirmed  with  costs;  and  that  the 
record  be  remitted  to  the  State  Board  of  Assessors  to  be  pro- 
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ceeded  with  in  accordance  with  this  judgment  and  the  practice- 
in  such  case  made  and  provided. 

On  motion  of 

T.  W.  S., 
Dated  April  7,  1916.  Of  Counsel  mth  Defendants. 

I-et  the  above  order  be  entered  upon  the  minutes. 

Thomas  W.  Trbnchard,  J.  8.  C, 
For  the  Court. 

Xotb:  Above  judgment  was  used  in  case  of  Atl.  City  and 
Shore  R.  R.  v.  State  Board  of  Assessors  et  aJ.,  96  A.  563,  re- 
versing 93  A.  82,  m  L.  1S7. 


So.  51.  JCDOMBNT  OF  SUPREHB  CouRT  AfFIRMINO  JUDG- 
MENT OF  Board  of  Cohuissioners  of  Municipality  in  Dis- 

CHABGING   EmPU)YEE. 

New  Jersey  Supreme  Court. 
(Title.) 
This  cause  having  been  argued  at  the  November  Term  of  this 
Court  by  B.  &  0.,  of  counsel  for  prosecutor,  and  T.  W.  8.,  of 
counsel  for  the  defendant,  and  the  court  having  considered  th& 
same  and  finding  no  error  in  the  record  or  proceedings  of  the 
Board  of  Commissioners  of  the  city  of  Atlantic  City: 

It  is.  thereupon,  ordered  and  adjudged  that  the  judgment  and 
proceedings  of  the  Board  of  Commissioners  of  Atlantic  City, 
removed  by  writ  of  certiorari  in  this  cause,  be  affirmed  with 
costs. 

On  motion  of 

T.  W.  S., 
Dated  April  9,  1915.  Of  Counsel  for  Defendant. 

Let  the  above  order  be  entered  on  the  minutes. 

Samcel  Kalisch,  J.  S.  C. 
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No.  58.  Judgment  Eecobd  on  Postea  in  Actios  at  Law. 
Judgment  of  Nonsuit. 

New  Jersey  Supreme  Court. 
(Title.)  Judgment  Record. 

On  Postea,  T.  W.  S.,  Attorney. 

Board  of  Water  Commisaioners  of  Atlantic  City,  the  defend- 
ant in  thJB  cause,  was  eummoued  to  answer  unto  the  West  Jersey 
and  Seashore  Railroad  Company,  the  plaintiff,  in  an  action  at 
law,  upon  the  following  complaint: 

{Copy  the  complaint  including  exhibits,  etc.,  followed  by  an- 
swer and  exhibits,  if  any,  then) : 

This  case  was  tried  hefore  Circuit  Court  Judge  C.  L.  C.  with 
a  jury,  at  the  Atlantic  County  Circuit  Court  on  January  23, 
1913;  and  after  the  plaintiff  had  given  its  evidence  and  rested 
its  case,  and  the  judge  being  of  the  opinion  such  evidence  did 
not  establish  a  cause  of  action  against  the  said  defendant,  Board 
of  Water  Commissioners  of  Atlantic  City,  ordered  that  the 
plaintiff  be  nonsuited. 

Whereupon  it  is  adjudged  that  so  much  of  the  complaint 
herein  set  forth  which  has  been  answered  by  the  said  defendant, 
be  dismissed  and  that  the  defendant  recover  of  the  plaintiff  its 
cost. ,  which  are  tazed  at  the  sum  of  $39.00. 

Judgment  entered  January  14,  1914. 

Wm.  S.  Guhmere,  C.  J. 

Note:  Above  judgment  taken  from  case  of  West  Jersey  and 
S.  B.  B.  Co.  V.  Board  of  Water  Commissioners  of  Atl.  City.  92 
A.  S69. 


No.  59.    Judgment  on  Motion  to  Stbiee  Out  Compl.iint; 
Stbikino. 

New  Jersey  Supreme  Court. 
(Title.) 
This  cause  coming  on  to  be  heard  on  the  motion  of  the  de- 
fendant to  strike  out  the  plaintifFe  complaint  on  the  ground 
that  same  disclosed  no  cause  of  action,  and  the  court  having 
heard  the  arguments  of  counsel  for  the  respective  parties,  and 
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being  of  opiDJon  that  said  complaint  is  not  sufiicient  in  law  and 
having  ordered  tliat  same  be  stricken  out : 

It  is  ordered  that  judgment  final  be  and  hereby  is  entered  in 
favor  of  the  defendant  and  against  the  plaintiff,  with  coats  to 
be  taxed.    Entered  May  8,  1913. 

On  motion  of 

Howard  M.  Cooper. 

Atty. 


Note:     Filed  in  McAndrevs  £  Forbes  Co. 
Bant,  3-4  A.  <i27. 


Camden  Nat. 


Xo.  6(t.  Jtdomkxt  on  Xoxsuit.  ' 

(Title.) 
This  cause  being  regularly  on  tlie  calendar,  at  tiie  present 
April  term,  nineteen  hundred  and  fifteen,  and  the  case  having 
beea  called,  and  the  parties  liaving  appeared,  and  the  plaintiff 
having  moved  his  ease,  and  the  jury  having" been  impaneled  and 
sworn,  and  the  evidence  of  the  plaintiff  having  been  given,  and 
the  defendant  having  moved  for  a  nonsuit,  and  the  court  having 
heard  the  argument  of  the  re=peciive  counsel,  and  having  con- 
sidered the  matter,  and  being  of  the  opinion  that  the  motion  of 
the  defendant  should  he  granted  and  the  plaintiff  nonsuited : 

It  is,  on  this  fifteenth  day  of  April,  one  thousand  nine  hun- 
dred and  fifteen,  ordered  that  judgment  of  nonsuit  be  entered 
in  favor  of  the  defendant,  George  B.   Case,  and  against  the 
plaintiff.  John  Daley,  besides  costs  of  suit  to  be  taxed. 
On  motion  of 

Makshall  Van  Winkle. 

Attorney  of  Defendant 
Rule  actually  entered  April  l^th.  1915. 

Note:     Used  in  Daly  v.  Case,  00  A.  979. 
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Ko.   61.     Judgment  on   Scire   Facias  Against  Bail  on 
Rhcoqnizance. 
(Title.) 

This  action  was  tried  before  Judge  ,  with  a 

jury,  at  the  County  Circuit,  on  day  of 

Tlie  cause  ha.ving  tieen  heard  and  submitted  to  the  jury,  they 
returned  tlieir  verdict  in  favor  of  the  said  plaintiff  and  against 
the  said  defendants. 

Whereupon,  it  is  adjudged  thaS  judgment  final  be  entered 
against  the  said  R,  D.,  R.  B,  and  C.  A.,  defendants,  and  in  favor 
of  the  said  State  of  New  Jersey,  plaintiff,  for  the  sum  of  $8,- 
000,  mentioned  in  the  recognizance  upon  which  the  said  writ  of 
scire  facias  was  founded,  besides  costs  of  suit  to  be  taxed. 

Judgment  entered 

Judge. 

Note:  Form  of  afiotw  judgment  approved  by  Court  of  Er- 
rors in  Stale  v.  Delan-ey,  70  A.  Sll;   76  L.  5i7. 


No.  62.  Judgment  Where  Plaintiff  Accepts  an  Amount 
Less  Than  Jury's  Verdict. 

Hudson  County  Circuit  Court. 
(Title.) 

This  action  was  tried  before  Judge  Benjamin  A.  Vail,  with  a 
jury,  at  the  Hudson  Circuit  Court,  on  October  1st,  a.  d.  1013. 

And  the  cause  having  been  heard  and  submitted  to  the  jury, 
they  returned  their  verdict  as  follows :  They  say  they  find  the 
defendant  guilty  as  in  the  plaintiff's  complaint  is  charged  upon 
it,  and  they  assess  the  damages  of  the  plaintiff,  on  occasion  of 
the  premises,  at  the  sum  of  nine  thousand  sis  hundred  and 
twenty-five  ($9,635.00)  dollars. 

And  the  plaintiff  having  thereupon  by  her  consent,  by  her 
attorney,  Alexander  Simpson,  and  duly  filled,  consented  to  ac- 
cept the  sum  of  three  thousand  five  hundred  ($3,500.00)  dol- 
lars instead  of  the  sum  of  nine  thousand  six  hundred  and  fweutv- 
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five  ($9,625.00)  dollars  as  aforesaid  found,  for  the  plaintiff  and 
againi^t  the  defendant,  is  upon  this  day 

Ordered,  judgment  to  be  entered  in  favor  of  the  plaintiff  for 
the  sum  of  three  thousand  five  Hundred  ($3,500.00)  dollarn, 
besides  costs  of  suit  to  be  taxed,  winch  amount  to  pixty-one  dol- 
lars and  eleven  cents  ($61,11),  making  in  the  whole  the  sum  of 
three  thousand  five  hundred  and  sixty-one  dollars  and  eleven 
cents  ($3,561.11). 

Judgment  entered  this  twenty-third  day  of  December,  a.  d. 
I!>13. 

Benjamin  A.  Vail, 

Judge. 

Note:    From  Mnkrlca  v.  Erie  R.  R.,  95  A.  612. 


Xo.  63.  NoTicK  OF  Appeal  and  Grounds. 
Xew  Jersey  Supreme  Court. 
Xotice  of  Appeal  from  Judgment  of 

Supreme  Court  on  Certiorari, 
(Title.) 
To  J.  W.  W.,  Attorney  of  Vefendants: 

Take  Notice,  that  the  prosecutor  appeals  to  the  Court  of 
Errors  and  Appeals  from  the  whole  of  the  judgment  entered 
in  the  above  stated  cause,  on  the  following  grounds : 

1.  Because  the  supplement  entitled  "A  supplement  to  an  act 
entitled  'An  act  for  the  taxation  of  the  property  and  franchises 
of  street  railroads  corporations  using  or  occupying  public  streets, 
highways,  roads,  lanes  or  other  public  places  in  this  state,'  ap- 
proved May  twenty-third,  one  thousand  nine  hundred  and  six, 
and  by  such  supplement  providing  for  the  assessment  and  col- 
lection of  a  franchise  tax  in  cases  where  street  railway*  systems 
are  operated  by  steam  railroads  companies  or  operated  over  and 
upon  the  tracks  of  steam  railroad  companies,"  approved  April 
3d,  1913,  is  unconstitutional. 
SO 
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2.  Because  the  object  of  the  act  of  April  3d,   1913,  above 

mentioned  is  not  espreesed  in  its  title. 

3.  {Set  forth  all  the  reasons  for  reversal.) 


Attorney  for  and  of  Counsel  With  Appellant. 


Note:  Above  notice  taken  from  case  of  All.  City  and  Shore 
R.  R.  V.  Siate  Board  of  Assessors,  98  A.  568;  reversing  93  A. 
S3;  87  L.  137. 


Xo.  64.  Notice  of  Appeal  akd  Gbodnds. 
New  Jersey  Supreme  Court. 
(Title.) 
To  Messrs.  Lazm-us  &  Brenner,  Atloriuys  for  Appellees: 

Take  NoticKj  that  the  appellant,  The  Central  Railroad  Com- 
pany of  New  Jersey,  appeals  to  the  Court  of  Errors  and  Appeals 
in  the  last  resort  in  all  causes  in  New  Jersey  from  the  whole  of 
the  judgment  entered  in  this  cause  on  the  following  grounds; 

(1)  That  tlie  Supreme  Court  affirmed  the  judgment  of  the 
District  Court  of  the  City  of  Bayonne,  although  there  was  error 
in  doing  bo. 

(2)  Becaupe  the  Supreme  Court  affirmed  the  refusal  of  the 
District  Court  of  the  City  of  Bayonne  to  grant  a  nonsuit  at 
the  close  of  the  case  of  plaintiff  below,  although  it  was  error  so 
to  do. 

(3)  Because  the  Supreme  Court  affirmed  tlie  judgment  of  the 
District  Court  of  the  City  of  Bayonne  although  there  was  no 
evidence  to  support  said  judgment. 

(4)  Because  tlie  Supreme  Court  affirmed  the  judgment  of 
the  District  Court  of  the  City  of  Bayonne,  although  there  was  no 
evidence  of  negligence  on  the  part  of  this  appellant. 

(5)  Because  the  Supreme  Court  affirmed  the  judgment  of  the 
District  Court  of  the  City  of  Bayonne,  altliough  there  was  no 
proof  of  any  agreement  on  the  part  of  this  appellant  to  carry 
the  goods,  for  the  loss  of  which  appellees  sued  to  recover. 
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(6)  Because  the  Supreme  Court  affirmed  the  judgment  of  the 
District  Court  of  the  City  of  Bayonne,  although  there  was  no 
evidence  teuding  to  show  that  the  goods,  for  the  loss  of  which 
the  judgment  was  rendered,  had  ever  been  delivered  to  this 
appellaot. 

(7)  Because  the  Supreme  Court  affirmed  the  judgment  of  the 
District  Court  of  the  City  of  Bayonne,  although  there  wag  no 
evidence  of  any  breach  of  duty  on  the  part  of  this  appellant. 

Oeoroe  Holmes, 
Aitomey  of  Appellant. 

Xote:  Filed  in  Blumenthal  v.  Central  R.  R..  95  A.  On. 


Xo.  65.  Notice  and  Grounds  op  Appeal  Directing  Judg- 
ment OF  N"0N9mT. 
(Title.) 

To  Marshall  Van  ^^'^nkle,  Esq.,  AtlorTifp  of  Defendant: 

Take  Notice,  that  the  plaintiff  appeals  to  the  Court  of  Errors 
and  Appeals  of  the  State  of  New  Jersey,  from  the  whole  of  the 
judgment  entered  in  this  case,  upon  the  following  ground: 

The  Trial  Court  directed  a  judgment  of  nonsuit  against  the 
plaintiff  and  in  favor  of  the  defendant  when  thereunto  moved 
by  counsel  for  the  defendant,  whereas  said  court  should  have 
denied  said  motion  and  should  have  submitted  to  the  jury  for 
decision  the  questions  involved  in  the  issues. 

Collins  &  Corbin, 
Attorneys  of  Appellant. 

Note:   Used  in  Daly  v.  Case,  95  A.  973. 
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Xo.  66.  Notice  of  Motion  to  Strike  Out  Complaint  and 

REAaONS, 

Gloucester  County  Circuit  Court. 
(Title.) 
Sir: 

Take  notice  that  I  shall  apply  to\liifi  Honor,  Clarence  L.  Cole, 
Judge  of  the  Gloucester  Circuit  Court,  at  his  chambers,  in  the 
Law  buihlins.  in  the  City  of  Atlantic  City,  on  Monday,  the 
fifteenth  day  of  February  next,  at  ten-thirty  o'clock  in  the  fore- 
noon or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
to  strike  out  the  complaint,  by  you  filed  in  the  above  stated 
cause,  for  the  following  reasons,  viz. : 

Firsf,  tlie  said  complaint  charges  tliat  the  sum  of  two  hundred 
dollars  i>er  year  was  paid  to  the  defendant  as  and  for  a  salary 
as  township  clerk,  during  the  years  1903  to  1910,  inclusive, 
and  that  such  payments  were  illegal  and  unauthorized  because 
the  salary  of  the  said  defendant  as  clerk  of  said  township  was 
provided  for  by  a  resolution  of  the  said  township  and  was  not 
provided  for  and  authorized  by  an  ordinance  of  said  township. 
(a)  The  said  payments  on  the  part  of  the  township  committee 
were  voluntary  and  cannot  be  recovered  back,  (b)  The  said 
payments  having  been  made  by  the  township  committee  under 
and  by  virtue  of  said  resolution  and  accepted  by  the  defendant 
in  good  faith,  the  said  payments  cannot  be  attacked  in  this  eol- ' 
lateral  proceedings,  except  by  direct  attack  upon  the  legality  of 
the  said  resolution. 

Sccoiul,  the  said  complaint  charges  that  moneys  were  paid  to 
the  said  defendant  as  township  clerk,  on  bills  presented  by  said 
clerk  which  were  not  itemized  or  sworn  to  in  compliance  with  the 
statutes  of  the  state,  (a)  The  payments  were  voluntary  payments 
and  cannot  be  recovered  back.  (6)  It  does  not  appear  from  the 
statements  of  the  said  complaint  that  any  or  either  of  the  pay- 
ments made  to  the  said  defendant  as  township  clerk  were  not 
legally  due  to  tlie  said  defendant  or  that  the  money  paid  to  him 
was  not  actually  due  and  owing  from  the  said  township  to  the 
said  defendant,    (c)  Because  the  said  complaint  does  not  specify 
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wliat  bills  of  those  mentioned  ia  the  schedule  annexed  to  the 
said  complaint,  were  not  itemized  or  did  not  contain  the  affidavit 
required  by  statute,  and  the  defendant  is  therefore  in  utter 
ignorance  as  to  what  items  it  is  charged,  were  not  presented  in 
the  manner  required  by  law. 
To  Harvey  F.  Carr,  Esq., 

Attorney  of  Plaintiff. 

.    David  0.  Watkins, 
Atfortify  of  Defendant. 

XoTE :   Complaint  stricken  and  judgment  thereon  a/firmed  by 
Court  of  Errors,  Twp.  Franklin  v.  Jones,  90  A.  1011. 


No.  S7.    Notice  of  Motion  to  Strike  Oot  Complaint. 
New  Jersey  Supreme  Court. 
Passaic  County. 
(Title.) 
To  J.  Willard  DcYoe,  Esq..  Attorney  of  Plaintiff: 

Take  notice  tliat  on  the  fifteenth  day  of  February,  instant,  at 
ten  o'clock  in  the  forenoon,  at  No.  030  Hudson  street,  Hohoken, 
New  Jersey,  before  the  Honorable  James  F.  Minturn,  Justice 
of  the  above-stated  court,  I  shall  move  to  strike  out  the  com- 
plaint fited  in  this  cause,  upon  the  ground  that  it  discloses  no 
cause  of  action,  to  wit; 

Although  said  complaint  alleges  that  it  was  the  duty  of  the 
said  defendant  to  keep  an  accoun:  of  all  such  fees  and  moneys 
received  by  him  for  the  use  of  the  county  of  Passaic,  and  on  or 
before  the  fifteenth  day  of  each  month  to  make  a  full  itemized 
statement  and  return  verified  by  oath  to  the  collector  of  the 
county  of  Passaic  of  all  such  fees,  costs,  allowances,  percentages 
and  perquisites;  and  that  the  said  defendant  has  neglected  and 
refused  to  make  such  account  and  pay  over  said  moneys  to  the 
County  Collector,  as  required  by  law,  to  wit,  the  moneys  in  said 
complaint  mentioned. 
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Yet,  it  was  not  the  dxity  of  the  taid  defendant  to  make  such 
account  and  pay  over  said  moneys  to  the  County  Collector. 
Dated  Paterson,  N.  J.,  Feb.  1,  a.  d.  1913. 

William  I.  Lewis, 

Attorney  of  Defendant. 

Note:    From  Chosen  Freeholders  of  Passaic  v.  Slater  {Su- 
preme Court),  SS  A.  tl3;  E._  &  A.,  90  A.  577. 


No.  G8.    Notice  to  Sthike  Oct  Parts  of  Answer. 
Hudson  County  Circuit  Court. 
(Title.) 

To  that  above-named  Defen-dant,  or  Origgs  &  Hording,  Enquires, 
its  Attorneys: 
Please  take  notice,  that  on  Friday,  tlie  14th  day  of  February, 
1S13,  at  ten  o'clock  in  the  forenoon,  or  as  soon  thereafter  ae 
counsel  can  be  heard,  I  shall  apply  to  the  Honorable  William  H. 
Spcer,  Judge  of  the  Hudson  County  Circuit  Court,  at  the 
County  Court  House,  in  the  city  of  Jersey  City,  for  an  order 
striking  out  the  following  allegations  from  the  answer  inter- 
posed by  the  defendant  in  the  above-entitled  action : 

1.  In  paragraph  3  of  that  part  of  said  paragraph  which  reads 
as  follows: 

"That  at  the  close  of  business  on  the  said  20th  day  of  April, 
191?,  one  M.  L.  Parsons  was  the  holder  of  record  of  135  shares 
of  the  capital  stock  of  said  company." 

2.  That  part  of  paragraph  9  which  reads  as  follows : 

"The  defendant  alleges  that  the  said  M.  L.  Parsons  was  not 
the  owner  or  holder  of  record  of  ilie  last-named  shares  of  stock 
at  tlie  close  of  business  on  the  ssid  20th  day  of  April,  1912. 
The  defendant  alleges  that  for  a  long  time  prior  to  the  said 
20th  day  of  April,  1912,  to  wit,  several  years  prior  thereto,  the 
said  51.  L.  Parsons  had  sold,  assigned  and  conveyed  all  her  right, 
title  and  interest  in  and  to  said  ."liares  of  stock,  and  since  said 
sale  and  assignment  and  conveyance  thereof,  had  not  hold  any 


Dig,, z.d  by  Google 


POSMS.  311 

interest  therein  whatever,  or  at  any  time  thereafter,  and  that  the 
said  M.  L,  Parsons  was  not  at  any  time  entitled  to  subscribe  for 
any  sliares  of  the  increase  of  the  capital  stock  of  said  company, 
upon  the  terms  and  conditions  of  said  otier," 

3.  That  part  of  paragraph  3  which  reads  as  follows : 

"The  defendant  denies  that  the  said  M,  L.  Parsons  was  the 
owner  or  holder  of  record  or  had  uny  interest  whatever  in  said 
135  shares,  or  any  or  either  of  them,  at  any  time  after  said  offer 
to  subscribe  was  made,  and  defendant  alleges  that  said  Parsons 
had  not  had  any  such  interest  since  her  said  sale,  aspignment  and 
conveyance  thereof  as  aforesaid." 

4.  That  part  of  paragraph  3  which  reads  as  follows : 

"The  defendant  further  alleges  that  said  Parsons  had  no  right 
to  transfer  or  assign  the  right  to  subEcrihe  for  said  shares  of  the 
increased  capital  stock  of  said  company,  or  any  or  either  of  said 
shares," 

5.  That  part  of  paragraph  3  which  reads, as  follows: 

"And  the  defendant  denies  thai:  the  said  Levy  Brothers,  by 
reason  of  said  assignment,  or  othcTwise,  became  entitled  to  snh- 
scribe  for  said  3,375  shares  of  the  increased  capital  stock  of  said 
company,  or  of  any  share  or  part  thereof." 

6.  That  part  of  pai-agraph  7  which  reads  as  follows : 
"Defendant  alleges  that  said  Levy  Brothers  did  not,  on  the 

6th  day  of  December,  1912,  or  at  any  other  time,  own  or  have 
any  right,  title  or  interest  in  or  to  the  said  135  shares  of  said 
stock,  formerly  owned  by  said  Parsons,  and  had  no  right  to  trans- 
fer or  assign  the  same,  or  any  interest  therein,  to  George  W.  C, 
Schmidt,  the  plaintiff." 

7.  That  part  of  paragraph  7  which  reads  as  follows : 
"Defendant  denies  that  said  plaintiff  bad  any  right,  title  or 

interest  whatever  in  and  to  said  135  shares  of  said  stock,  or  had 
any  right  whatever  to  subscribe  for  said  3,375  shares  of  said 
increase,  or  any  share  or  part  thofe<if." 

8.  That  part  of  paragraph  8  which  reads  as  follows : 
"Defendant  further  alleges  that  the  said  offer  made  by  this 

defendant  to  its  stockholders  to  subscribe  for  said  new  stock  was, 
bv  its  terms   made  onlv  to  the  owners  and  holders  of  record  of 
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said  stock  at  the  close  of  business  on  April  SOtli,  1912,  oiid  to 
persons  to  whom  such  holders  or  owners  of  record  had  assigned 
shares,  upon  presentation  of  a  duly-executed  written  assignment 
thereof." 

i).  That  part  of  paragraph  8  which  reads  as  follows: 
"Tlie  defendant  avers  that  the  said  Levy  Brothers  were  neither 
holders  or  owners  of  record  of  said  135  shares  of  said  stock,  or 
any  part  thereof." 

10.  In  paragraph  8  the  word  "owner"  in  the  11th  line  of  said 
paragraph. 

11.  That  part  of  paragraph  8  which  reads  as  follows: 

"And  that  the  said  l-icvy  Brothers  never  gave,  or  offered  to, 
the  defendant  or  its.  roistered  ag.;nt  any  reasonable  or  satisfac- 
tory proof  or  evidence  that  the  said  135  shares  of  stock,  or  any 
share  or  part  thereof,  was  held  or  owned  by  the  said  Parsons 
on  the  20th  day  of  April,  1912,  or  at  any  oilier  time  since  said 
Parsons  sold  and  assigned  and  transferred  his  stock  ae  afore- 
said." 

12.  That  part  of  paragraph  8  wJiich  reads  as  follows: 
"And  the  said  Levy  Brothers  failed  and  refused  to  submit  to 

the  defendant  any  certificate  or  ceriifieates  for  said  135  shares, 
or  any  sjiave  or  part  thereof,  assigned  from  any  owner  or  holder 
ther<}of,  although  requested  so  to  do  by  the  plaintiff," 
For  the  following  reasons,  namtjy: 

That  each  and  every  part  of  (be  defendant's  answer  herein- 
above ohjocted  to  is  untnie,  impertinent,  irrelevant,  states  a  con- 
clusion of  law,  is  not  germane  to  iJic  issue,  and  is  so  framed  as 
to  embarrass  and  delay  a  fair  trial  of  this  cause. 
Respectfully  ymre, 

Aaron  A.  Melnikeh, 

Attorney  of  Plaintiff. 

NoTi!:  From  Schmidt  v,  Marconi  Wireless  Tel.  Co.,  90  A. 
1017. 
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No.  G9.  Ord&e  Dismissing  Kcle  to  Show  Cadsb. 
Hudson  County  Circuit  Court. 
(Title.) 
A  rule  to  show  cause  having  been  entered  in  this  cause  on  the 
twenty-firat  day  of  January,  nineteen  hundred  and  thirteen,  and 
this  cause  having  been  argued  by  J.  Philip  Dippel,  of  counsel 
for  the  plaintiff,  and  John  Warren,  of  counsel  for  the  defend- 
ant, and  the  court  having  considered  the  same  and  finding  no 
cause  for  making  the  rule  absolute: 

It  is  thereupon,  on  this  seventeenth  day  of  September,  nine- 
teen hundred  and  thirteen,  on  motion  of  J.  Philip  Dippel,  or- 
dered that  the  said  rule  to  show  cause  be,  and  the  same  is,  hereby 
dismissed  with  costs,  and  the  judgment  is  hereby  confirmed. 
Wm.  H.  Spkeb, 

Judge. 
Note:  Filed  in  Tvrck  v.  Allard,  H  A.  583. 


No.  70,  Order  on  Reversal  op  Judgment. 

New  Jersey  Supreme  Court. 
(Title.)  Hudson  County. 

This  cause  having  been  duly  submitted  on  briefs  at  the  Feb- 
ruary Term,  1914,  of  this  court  by  Collins  &  Corbin  and  George 
S.  Hobart,  of  counsel  for  the  appellant,  and  Alexander  Simpson, 
of  counsel  for  the  respondent,  and  the  court  having  inspected 
the  record  and  judgment  below,  and  considered  the  causes  as- 
signed for  error  and  the  grounds  of  appeal  therein: 

It  is  thereupon,  on  this  6th  day  of  March,  1915,  ordered  that 
the  judgment  of  the  aaid  Hudson  County  Circuit  Court  be  in  all 
things  reversed,  set  aside  and  for  nothing  holden,  and  that  the 
record  and  proceedings  be  remitted  to  the  said  Hudson  County 
Circuit  Court  to  be  proceeded  with  in  accordance  with  this  judg- 
ment and  the  practice  of  the  said  court. 
Entered  March  6,  1915,  on  motion  of 

Collins  &  Corbin, 

Attorneys  of  Appellant. 

Note  :  From  MaterU  v.  Erie  R.  R.,  05  A .  61^. 


Dig,, z.d  by  Google 


314  New  Jersey  Practice  Act, 

No.  71.  Order  Setting  Aside  Service  Of  Bl-mmons. 
Hudson  County  Circuit  Court. 

Application  being  made  by  Marshall  Van  Winkle,  attorney 
appearing  specially  for  the  defendant,  Anne  E.  Miner,  pursuant 
to  order  to  show  cause  heretofore  granted,  dated  March  2,  1915, 
and  Herbert  Clark  Gilson,  attorney  of  the  plaintiff,  having  been 
heard;  and  it  appearing  to  the  court  by  proof,  being  depositions 
taken  under  the  rule  to  show  cause  heretofore  granted,  which 
depositions  have  been  filed,  that  the  summons  and  complaint  in 
the  above-stated  action  were  not  served  upon  the  defendant  and 
that  the  return  of  service  should  be  set  aside  and  for  nothing 
holden,  and  that  the  defendant  should  be  discharged  from  the 
alleged  service  endorsed  on  the  said  summons  and  complaint: 
it  is,  on  this  twenty-third  day  of  March,  one  thousand  nine  hun- 
dred and  fifteen,  ordered,  that  the  return  of  service  on  the  de- 
fendant endorsed  on  the  summons  and  complaint  be  set  aside 
and  for  nothing  holden,  and  that  the  defendant  be  discharged 
from  the  alleged  service  endorsed  on  the  said  summons  and 
complaint, 

Luther  A.  Campbell, 

Judge. 

Rule  actually  entered  March  23,  1915.  On  motion  of  Mar- 
shall Van  Winkle,  attorney  appearing  specially  for  the  defend- 
ant, Anne  E.  Miner, 

Xote:    Filed  in  Sweeney  v.  Miner,  95  A.  101^. 


No.  72.   OnnEU  STiaKiNa  Out  Complaint. 
New  Jersey  Supreme  Court. 

Defendant  having  moved  to  strike  out  the  complaint  in  the 
ahove  matter  on  the  ground  that  it  disclosed  no  cause  of  action, 
and  arguments  for  plaintiff  and  defendant,  by  (heir  respective 
counsp],  having  been  duly  heard: 
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It  is,  this  6th  daj  of  May,  1913,  on  motion  of  Howard  M. 
Cooper,  attorney  for  defendant,  ordered  that  the  said  complaint 
be  stricken  out  on  the  ground  that  it  diBcloaes  no  cause  of  action. 
C,  G-  GAEfiiaoN, 
Justice  of  the  Supreme  Court. 

Note:    Filed  in  McAndrewa  &  Forbes  Go.  v.  Camden  Nat. 
B'k,  H  A.  627. 


No.  73.  Order  Striking  OtT  Second  Defense  In  Answer, 
(Title.) 

Due  notice  having  been  given  to  the  above-named  defendant 
of  a  motion  to  strike  out  the  second  defense  as  pet  forth  in 
paragraph  3  of  the  amended  answer,  and  the  eame  coming  on 
for  argument  in  the  presence  of  Richard  Doherty,  attorney  of 
the  plaintiff,  and  Vredenburgh,  Wall  &  Carey,  attorneys  of  de- 
fendants, and  it  appearing  to  the  court  that  the  matters  set 
forth  "in  said  paragraph  3  are  impertinent,  disclose  no  defense 
to  the  said  action,  on  motion  of  the  said  attorney  of  the  plaintiff 
it  is  on  this  thirty-first  day  of  January,  a.  d.  1913 : 

Ordered  that  the  said  second  defense  as  set  forth  in  paragraph 
3  of  the  amended  answer  be  struck  out  on  the  said  grounds, 
Wm.  H.  Speek. 

Judge. 

Note:  Filed  in  McNaily  v.  P.  R.  R.,  95  A.  975. 


No.  7-1.  Order  to  Show  Cause. 

Hudson  County  Circuit  Court. 
(Title.) 
Upon  filing  the  afBdavits  of  Joseph  S.  Veit  and  Anne  E. 
Miner: 

It  is  ORDERED  that  the  plaintiff  show  cause  before  this  court 
on  the  tJiirteenth  day  of  March,  one  thousand  nine  hundred  and 
fifteen,  at  the  County  Court  House  in  Jersey  City,  at  10  o'clock 
in  the  forenoon,  or  as  soon  thereafter  as  the  matter  can  be  heard 
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by  this  court,  why  the  return  of  service  on  the  defendant  en- 
dorsed on  the  summons  and  complaint  should  not  be  set  aside 
and  for  nothing  holden  and  why  tlie  said  defendant  should  not 
bo  discharged  from  the  alleged  service  endorsed  on  the  said 
summons  and  complaint. 

And  It  Is  Furtiiek  Ordered,  that  the  parties  have  leave  to 
take  depositions  for  use  on  the  hearing  under  this  order  on  four 
days'  notice  before  any  Supreme  Co\irt  commissioner. 
Dated  March  2d,  1915. 

Lutheh  a.  Campbell, 

Judge. 
On  motion  of 

Marshall  Van  Winkle, 

Attorney  appearing  specially  and  only  for 
purpose  of  moving  to  set  aside  service  of 
Summons  and  Complaint. 

Note:  Filed  in  Sweeney  v.  Miner,  95  A.  lOlU- 


No.  75.    POSTEA. 

This  case  was  tried  before  Judge  William  H.  Speer,  with  a 
jury  at  the  Hudson  Circuit  on  March  24:th,  1915. 

The  jury  rendered  a  general  verdict  against  the  defendant  and 
in  favor  of  the  plaintiff  for  one  thousand  three  hundred  and 
thirty-seven  ($1,337.00)  dollars  and  eighteen  (.18)  cents. 
William  H.  Speer, 

Judge. 

Note:  Postea  filed  in  Oliver  Bros.  v.  P.  R.  R.,  9G  A.  582. 


No.  76.    PoSTEA  AND  JUDGMENT. 

(Title.) 
This  ease  was  tried  before  Judge  Lloyd  without  a  jury,  at  the 
Camden  Circuit,  on  September  21st,  191-1. 
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The  court  reDdered  a  general  verdict  against  the  plaintiff  and 
in  favor  of  the  defendant. 

Whereupon,  it  ie  adjudged  that  the  complaint  of  the  plaintiff 
he  disniiseed,  and  that  the  defendant  recover  of  the  plaintiff  his 
costs,  which  are  taxed  at  thirty-nine  dollars  and  ten  cents. 
Judgment  entered  September  3Qth,  1914. 

William  S.  Gcmmeue, 

C.J. 


No.   77.     POSTEA  O'S  DiRKCTIOS  OF  VkRDICT. 

New  Jerpey  Supreme  Court, 

Monmouth  County. 

(Title.) 

Tliia  case  was  tried  before  Hon.  Nelson  Y.  Dungan,  Circuit 

Court  Judge,  with  a  jury  at  the  Monmouth  Circuit,  on  October 

the  twenty-third,  nine  hundred  and  fourteen. 

The  said  judge  directed  the  jury  to  return  averdict  against 
the  defendant  and  in  favor  of  the  plaintiff  for  one  thousand  tive 
hundred  and  fifty-two  dollars  and  thirty-eight  cents  ($1,553.38), 
and  the  jury  did  accordingly  return  a  verdict  against  the  de- 
fendant and  in  favor  of  the  plaintiff  for  the  said  sum  of  one 
thousand  five  hundred  and  fifty-two  dollars  and  thirty-eight 
cents  <?1,552.38). 

Note:    Filed  in  Fanshm-e  v.  Rawlins,  9J,  A.  582;  98  A.  iS9. 


No.  78.     RECO0PMENT — Faildhe  to  Deliver  Coal  ah  per 

Contract,  Whereby  Defendamt  was  Compelled  to  oo  in 

Open  Market  and  Purchase  at  Higher  Price. 

District  Court  of  the  City  of  Elizabeth. 

(Title.) 

The  above-named  defendant  says  that  by  reason  of  plaintiff's 

delay  and  default  in  shipments  of  coal  under  the  contract  set 

forth  in  plaintiffs  state  of  demand,  defendant  was  obliged  to 
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purchase  coal  from  other  parties  and  at  a  higher  price  than  that 
fixed  in  the  contract  between  plaintiff  and  defendant,  whereby 
defendant  has  been  damaged  to  the  sum  of  five  hundred  dollars. 
Defendant  will  ask  for  judgment  against  the  plaintiff  for 
three  hundred  and  thirty  dollars  and  sixty-six  cents  ($330.66), 
together  with  interest  thereon  from  March  30,  1912,  and  defend- 
ant's costs  of  suit. 

McDermott  &  Eneight, 
Attorneys  of  Defendant. 

Note  :    Filed  in  Clark  Bros.  Coal  Mining  Co.  v.  Eoyal  Mfg. 
Co.,S5  A.ew. 


Ko.  79,   Rejoinder  Denying  Plaintiff's  Reply. 
Supreme  Court  of  New  Jersey. 
(Title.) 
The  defendants,  George  Bohlen  and  Henning  Bohlen,  answer- 
ing separately,  -say  by  way  of  rejoinder  to  plaintiff's  reply,  that : 

1.  They  admit  the  truth  of  the  matter  contained  in  paragraph 
(1)  of  plaintiff's  reply. 

2.  The  defendant's  say  further  that  tJiey  admit  the  truth  of 
the  matter  contained  in  paragraph  (2)  of  the  plaintiff's  reply, 
except  that  plaintiff  acquired  any  lien  or  interest  in  the  said 
goods,  wares  and  nierchandlBe  referred  to  in  paragraph  (2)  of 
plaintiff's  complaint.    This  the  defendants  deny, 

3.  As  to  the  matter  alleged  in  paragraph  (3)  of  plaintiff's 
reply,  the  defendants  lack  sufficient  knowledge  and  information 
to  form  a  belief. 

4.  The  defendant,  George  Bohlen,  admits  the  truth  of  the 
allegations  contained  in  paragrapji  (4)  of  plaintiff's  reply. 

,5.  Defendant,  Henning  Bohlen,  lacks  sufficient  knowledge  and 
information  to  form  a  belief  as  to  the  matter  contained  in 
paragraph  (4)  of  plaintiff's  reply. 

6.  The  defendants,  George  Bohlen  and  Henning  Bohlen,  admit 
the  truth  of  the  matter  alleged  in  paragraph  (5)  of  plaintiff's 
reply,  except  the  allegation  that  the  said  goods,  wares  and  mer- 
chandise described  in  paragraph  3  of  plaintiff's  complaint,  were 
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in  the  posaession  of  George  Bohlen  at  the  time  levy  and  execu- 
tion pursuant  to  plaintiff's  judgment  were  made.  This  the 
defendants  deny. 

7.  The  defendants,  George  Bohlen  and  Henning  Bohlen,  deny 
the  truth  of  the  matter  set  forth  in  paragraph  (6)  of  plaintiff's 
reply. 

8.  The  defendant,  George  Bohlen,  admits  the  truth  of  the 
matter  contained  in  paragraph  (7)  of  the  plaintiff's  reply. 

9.  The  defendant,  Hetming  Bohlen,  ^ays  that  as  to  the  matter 
contained  in  paragraph  (7)  of  plaintiff's  reply,  he  lacks  suf- 
ficient knowledge  and  information  to  form  a  belief. 

10.  The  defendants,  George  Bohlen  and  Henning  Bohlen, 
further  admit  that  the  execution  of  the  chattel  mortgage  re- 
ferred to  in  paragraph  (4)  of  the  defendant's  answer  and  in 
paragraph  (8)  of  the  plaintiff's  reply,  was  not  accompanied  by 
the  immediate  delivery  and  by  the  actual  change  of  possession 
of  the  said  goods,  wares  and  merchandise  described  therein  and 
conveyed  thereby,  but  the  said  defendants  deny  the  truth  of  the 
allegations  set  forth  in  subdivisions  1,  2,  3  and  4  of  paragraph 
(8)  of  plaintiff's  reply. 

11.  The  defendants,  George  Bohlen  and  Henning  Bohlen, 
deny  the  truth  of  the  matter  contained  in  paragraph  (9)  of 
plaintiff's  reply. 

18.  The  defendants  admit  the  allegation  set  forth  in  para- 
graph (10)  of  the  plaintiff's  reply. 

Jay  &  Glceckfield, 
Attorneys  of  Defendants. 

Note  :  Rejoinder  filed  in  Wilkinson,  Gaddis  £  Co.  v.  Bohlen, 
97  A.  279. 


No.  80.     Reply  Denying  CoNTBiBnTOBT  Neolioence  on 
Plaintiff's  Pabt. 

New  Jersey  Supreme  Court. 
(Title.) 
The  plaintiff,  in  reply  to  the  answer  of  the  defendant  filed 
herein,  says : 
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1.  I'laintifl  denies  that  he  exposed  liimself  to  any  risk  of  an 
accident  and  neglected  to  take  proper  precaution  or  exercise 
care  to  guard  and  protect  himself,  and  denies  that  he  was  in 
any  way  guilty  of  contributory  negligence  or  in  any  way  by  his 
acts  coutriliuted  to  the  injury  which  he  sustained,  as  is  alleged 
in  tlie  third  defense  in  the  answer. 

Fort  &  Fort, 
Attorneys  for  Plaintiff. 

Note:   Filed  in  Jennings  v.  Okin,  1)7  A.  2U9. 


No,  81.  llBPLY  TO  Answer  in'  Heplevix  Alleging  Defend- 
ant's Chattel  Mortgage  to  Be  Void, 

Supreme  Court  of  New  Jeri-ev. 
(Title.) 
Plaintiff,  replying  to  defendant's  answer,  says  that 
1.  On  and  from  the  11th  day  of  November,  1913,  plaintiff  was 
fl  creditor  of  George  Bohlcn  in  the  amount  of  $3ita.70,  and  being 
such  creditor  plaintiff  obtained  a  judgment  on  said  indebted- 
ness, which  judgment  is  the  judgment  referred  to  in  paragraph 

1  of  the  complaint, 

j;.  On  Xovember  26,  1913,  levy  under  said  judgment  was 
made  upon  the  goods,  wares,  and  merchandise  described  in  par- 
agraph 2  of  the  complaint,  as  staled  in  paragraph  2  of  the 
complaint,  and  that  by  virtue  of  said  levy  plaintiff  acquired  a 
lien  on  and  an  interest  in  said  property. 

3.  Paragraph  4  of  the  complaint  is  made  paragraph  3  of  this 
reply. 

4.  The  said  defendant  George  Bohlen  from  the  date  of  said 
sale  remained  indebted  to  the  plaintiff  in  the  sum  of  $291.86, 
being  the  balance  remaining  due  on  said  judgment,  and  still 
remains  so  indebted. 

5.  The  goods,  wares  and  merchandise  described  in  paragraph 

2  of  said  complaint  and  levied  upon  under  said  execution,  as 
aforesaid,  at  and  before  the  11th  day  of  November,  1913,  and 
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from  thence  until  said  levy  under  said  execution  was  made,  were 
in  the  posseBsion  of  George  Bohleo. 

6.  The  said  defendant  Henning  Bohlen  did  not  bv  the  said 
pa()er  purporting  to  be  a  chattel  mortgage,  set  up  in  paragraph 
4  of  defendants'  answer,  or  by  any  foreclosure  or  sale  there- 
under, or  by  virtue  thereof,  acquire  any  property,  title,  claim, 
demand,  encumbrance,  right  or  possei^sion  in  or  to  any  of  the 
goods,  wares,  and  merchandise  referred  to  in  paragraph  2  of 
the  complaint  in  the  above  action. 

7.  Plaintiff  was  from  the  11th  day  of  Xovember,  1913,  a  cred- 
itor of  the  said  George  Bohlen  and  has  remaineil  such  from 
thence  to  the  present  time. 

8.  Plaintiff  says  that  said  paper  purporting  to  be  a  chattel 
mortage  was  void  as  against  the  plaintiff  in.  that  the  execution 
and  delivery  of  said  paper  purporting  to  l>e  a  chattel  mortgage, 
referred  to  in  paragraph  4  of  the  defendant's  answer,  was  not 
accompanied  by  an  immediate  delivery  and  followed  by  an  actual 
and  continued  change  of  possession  of  said  goods,  wares  and 
merchandise  described  therein  and  alleged  to  be  conveyed  thereby, 
for  the  reasons: 

(1)  Said  paper  purporting  to  be  a  chattel  mortgage  did  not 
have  annexed  to  it  an  affidavit  or  affirmation  made  and  sub- 
scribed by  Henning  Bohlen,  the  holder  thereof,  or  by  his  agent 
or  attorney,  stating  the  consideration  of  said  alleged  mortgage. 

(2)  Said  paper  purporting  to  be  a  chattel  mortgage  did  not 
have  annexed  to  it  an  affidavit  or  affirmation  made  and  sub- 
scribed by  the  said  Henningf  Bohlen,  the  holder  thereof,  his 
agent  or  attorney,  stating  as  nearly  as  possible  the  amount  due 
and  to  grow  due  thereon. 

(3)  Said  chattel  mortgage  was  not  immediately  after  its  ex- 
ecution recorded. 

(4)  There  was  no  consideration  for  said  alleged  chattel 
mortgage. 

9.  Plaintiff  denies  that  there  was  any  foreclosuvo  or  sale  under 
or  by  virtue  of  said  alleged  chattel  mortgage. 

10.  Plaintiff  admits,  as  stated  in  paragraph  5  of  defendant's 
answer,  that  said  sale  under  said  judgment,  execution  and  levy 

21 
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Iiv  liiirt  iilaiiitilT  in  the  ai^^tion  against  George  Bolilen,  wherein 
tliiH  plaintiff  rw-overed  judgment  against  eaid  Oeorge  Bohlen  in 
the  First  Difitritt  Court  of  the  city  of  Newark,  was  had  on  De- 
(•einlier  1,  1913,  but  plaintiff  denies  that  said  levy  was  made  on 
wiifl  date,  and  pays*  that  said  levy  was  madf  on  the  5tUi  day  nf 
N'ovemlwr,  1913,  and  this  plaintiff  denies  the  balance  of  para- 
graph 5. 

11.  Plaintiff  admits,  a.s  stated  in  paragTai>h  6  of  defendants' 
anBwer,  that  defendant  Henning  Bohlen  was  served  with  said 
notice,  hut  plaintiff  denies  the  balance  of  said  paragraph. 

12.  Plaintiff  denies  paragraph  7  of  defendants'  answer. 

13.  Plaintiff  denies  paragraph  8  of  defendants'  answer. 

14.  Plaintiff  denies  paragraph  10  of  defendants'  answer. 

CouLT  &  Smith. 

Attorneys  of  Plaintiff . 

Note:   Repli/  filed  in  Wilkinson,  Gaddis  &  Co.  v.  Bohlen,  97 

A.  £70. 


N'o.  8:J.   Hei'Ly  to  Answer  Setting  Up  Want  of  Consider- 
ation' Ab  Defense  to  Suit  on  Promissory  Note. 
(Title.) 

Plaintiff  said: 

He  denies  that  said  notes  were  delivered  to  Morris  B,  Van 
Valen  without  any  consideration  therefor,  and  he  denies  that 
said  note,*!  were  delivered  to  Morris  B.  Van  Valen  under  any 
agreement  made  between  the  defendant  herein  and  the  said 
Morris  B.  Van  Valen  and  William  V.  A.  Keeler  that  said  notes 
should  not  become  valid  or  used  or  negotiated  unless  and  until 
tho  amount  represented  by  each  note  either  in  cash  or  its  equiv- 
alent should  he  paid  to  defendant;  he  denies  that  the  defendant 
never  received  any  consideration  for  any  of  said  notes  from  the 
said  Morris  B.  Van  Valen  or  from  the  said  William  V.  A.  Keeler, 
or  from  anyone, else;  he  denies  that  he  did  not  pay  the  consider- 
ation for  aaid  notes  and  he  denies  that  be  obtained  possession  of 
said  notes  with  full  knowledge  that  said  notes  were  not  to  be- 
come valid  or  used  or  delivered  or  negotiated  until  the  eonsider- 
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ation  therefor  had  been  paid  to  defendant,  and  with  full  knowl- 
edge that  no  consideration  had  ever  been  paid  to  the  maker  of 

said  notes. 

Wendell  J.  Wrioht, 
Atlomey  for  Plaintiff. 

Kote:   Filed  in  McConnack  v.  Williams.  95  A.  978. 


No.  83.  RcLE  DisMissiNa  Complaint. 

New  Jersey  Supreme  Court. 
(Title.) 
The  answer  of  defendant  having  been  withdrawn,  and  appli- 
cation for  this  purpose  having  been  made,  and  argument  of  the 
eouneel  of  the  respective  parties  having  been  heard  and  consid- 
ered, and  it  appearing  to  the  court  that  the  complaint  does  not 
state  nor  set  forth  a  legal  cause  of  action  cognizable  in  this  court, 
and  that  the  grounds  of  objection  to  the  plaintiflE's  complaint 
made  by  defendant  are  well  founded : 

It  is  therefore  on  this  twelfth  day  of  January,  nineteen  hun- 
dred and  fifteen,  on  motion  of  Louis  H.  Miller  and  Edgar  R. 
Jones,  attorneys  of  defendant,  ordered  that  the  complaint  herein 
be  dismissed,  and  that  the  defendant  recover  of  plaintiff  his  costs 
of  this  suit  to  be  taxed. 

Chas.  C.  Black, 
Approved,  J.  S.  C. 

HowABD  Carrow. 

Note  :  Filed  in  Terrone  v.  Harrison,  94  A.  600. 


No.  84.  KuLE  TO  Show  Cacbe,  Eesertinq  Exceptions. 
Hudson  County  Circuit  Court. 

(Title.) 
On  application,  made  within  six  days  after  the  rendering  of 
the  verdict  her^ : 
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It  is,  on  this  thirty-firet  day  of  January-,  A.  n.  nineteen  hun- 
dred and  tliirteen,  on  motion  of  George  J.  McEwan,  attom^ 
of  the  defendants,  Jasper  S.  Allard  and  the  Highland  Tmst 
Company  of  Xew  Jersey,  and  Julius  Belte,  ordered  that  the 
defendants  show  cause  before  this  court,  on  Friday,  the  twenty- 
first  day  of  February,  a.  d.  nineteen  hundred  and  thirteen,  why 
the  verdict  in  this  case  should  not  be  set  aside  and  a  new  trial 
granted  to  the  said  defendants. 

And  it  is  further  ordered,  that  the  said  defendants  be  per- 
mitted to  reserve  the  exception  taken  at  the  trial  as  to  the 
question  whether  an  architect  can  maintain  a  lien  for  drawing 
plans,  and  if  not,  whether  the  entirety  of  the  contract  for  his 
services  would  not  destroy  hie  right  of  lien  for  a  part  thereof, 
and  that  this  rule  will  not  preclude  the  taking  of  an  appeal  by 
the  said  defendants. 

Wm.  H.  Speer, 

Judge. 

Note:   Filed  in  Tvrck  v.  Allard,  9i  .1.  583. 


Xo.  85.  Set-Off  Setting  I'p  Usuhy  to  Slit  On  Promis- 
sory Note. 

(Title.) 

Defendant  demands  of  the  plaintiff  the  sum  of  five  hundred 
dollars,  for  that  whereas,  heretofore,  to  wit,  between  the  first  day 
of  October,  1910,  and  the  fifth  day  of  August,  1913,  the  above 
named  plaintiff  had  and  received  from  one  James  H.  Quigley, 
various  sums  of  money,  aggregating  four  hundred  and  fourteen 
dollars  and  thirty-eight  ($414.38)  cents,  in  and  about  the  dis- 
count and  purchase  by  the  plaintiff  from  the  said  James  H. 
Quigley,  at  usurious  and  exc-easive  rates  of  interest,  and  in  pursu- 
ance of  fl  usurious  and  corrupt  agreement,  certain  various  prom- 
issory notes  made  by  the  defendant  for  the  accommodation  of  the 
said  James  H.  Quigley,  and  known  to  the  plaintiff  so  to  be  made, 
and  tliat  by  force  of  tlie  statute  in  such  ease  made  and  provided, 
the  said  James  H.  Quigley  did  on  the  said  fifth  day  of  August, 
1913,  have  a  certain  cause  of  action  or  right  to  recover  back,  by 


Dig,, z.d  by  Google 


FoBMS.  335 

suit,  the  said  moneys  so  paid  as  aforesaid,  or  to  set-off  as  against 
any  claim'  or  credit  against  said  James  H.  Quigley,  existing  in 
favor  of  tiie  plaintiff,  the  said  sum  of  money  so  paid  for  ex- 
cessive and  usurious  rates  of  interest,  and  that  heretofore  and 
on  the  eigliiti  day  of  September,  1913,  the  above  named  James 
H.  Quigley,  being  then  and  there  the  owner  of  such  cause  of 
action  and  right  to  recover  the  said  moneys  aforesaid,  did  assign 
Bucii  cau?e  of  action  to  tlie  above  named  defendant  by  a  certain 
HSfiignment  in  writing,  dated  on  that  day.  and  that  defendant  is 
now  the  owner  and  holder  of  said  claim,  a  scliednle  of  which  is 
hereunto  annexed,  marked  Exhibit  A,  and  by  this  reference  made 
part  of  this  demand  of  set-off. 

Judgment  will  be  claimed  by  the  defendant  against  the  plaint- 
iff,  for  the  said  sum  of  four  hundred  and  fourteen  dollars  and 
thirty-eight  ($414.38)  cents,  with  lawful  interest  thereon,  be- 
sides the  costs  of  suit. 

Geohgb  Edward  Quigley,   . 

Attorney  for  Defendant. 

Note:  Sei-off  in  Weitz  v.  Quighij,  97  A.  3-U.  Judgment 
for  defendant  a^nneii  by  Court  of  Errors. 


XO.  8(i.    SPECIFICATIOX  OF  DfTESSKS. 

District  Court  of  the  Citv  of  Elizabeth. 
(Title.) 
The  above-named  defendant  specifies  the  following  as  its  de- 
fenses to  the  above-entitled  action : 

(1)  Tiie  coal  received  by  defendant  from  the  plaintiff  was 
not  of  (he  same  quality  as  that  theretofore  supplied  in  accord- 
ance with  the  requirements  of  the  contract  set  forth  in  the  state 
of  demand, 

(2)  The  coal  ordered  from  plaintiff  by  defendant  was  not 
delivered  to  the  defendant  in  accordance  with  the  terms  of  the 
contract. 

(3)  The  coal  actually  delivered  by  plaintiff  to  defendant  was 
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not  delivered  at  the  tiineB  and  in  the  quantities  specified  in  the 
bill  of  particulars  annexed  to  plaintiff's  state  of  demand. 

(4)   Defendant  admits  the  making  and  execution  of  the  con- 
tract set  forth  in  the  plaintiff's  state  of  demand. 

Xote:   Filed  in  Clark  Bros.^  etc.,  Co.  v.  Royal  Mfg.  Co.,  95 
A.  610. 


No.  87.  Specification  of  Defences  Sbttinq  Up  Usury 
TO  Action  in  District  Court. 
(Title.) 
Please  To  Take  Notice,  that  in  pursuance  of  the  demand 
for  specification  of  defences;  served  with  the  summons  and  state 
of  demand  in  the  above-entitled  cause,  the  above-named  defend- 
ant specifies  the  defences  to  the  cause  of  action  set  forth  in  said 
stale  of  deman''  as  follows: 

First.  Thai  defendant  made  the  said  note  mentioned  in  said 
state  of  demand  for  the  accommodation  of  the  payee  therein 
named  of  which  plaintiff  had  due  notice. 

Second.  That  tlie  said  note  is  without  consideration. 
Third.  That  the  said  note  has  been  paid. 
Fourth.  That  the  said  note  was  received  by  plaintiff  from  the 
payee  therein  named  and  discounted  at  a  usurious  rate  of  in- 
terest for  such  payee,  in  pursuance  of  a  cornipt  and  usurious 
agreement  or  contract  between  such  payee  and  such  plaintiff. 

Fifth.  Tliat  the  above-named  plaintiff  charged,  demanded  and 
received  from  the  payee  named  in  said  note,  a  greater  sum  than 
that  fixed  by  law  as  the  legal  rate  of  interest  for  the  discount 
of  sucli  note. 

Sixth.  That  plaintiff  is  not  the  holder  of  said  note  for  value. 
Yours,  etc., 
(Signed)     George  Edward  Qdiqley, 

Attorney  for  Defendant, 
144  Berganline  Avenue, 
Town  of  Union,  N.  J. 

Note:    Filed  in  Weitz  v.  Quigley,  97  A.  SBi. 
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No.  88,     State  op  Demand;   Action  foe  Pbice  of  Coal 
Deliveeei)  Under  Wbitten  Aohefment. 

District  Court  of  the  Citv  of  Elizabeth. 
(Title.) 
The  plaintiff  above  named  demands  of  the  defendant  above 
named  tlie  sum  of  four  liundred  and  fifty  dollare,  for  that,  on 
the  eighth  day  of  September,  nineteen  hundred  and  eleven,  the 
defendant  and  plaintiff  entered  into  a  certain  contract,  in  writ- 
ing, in  the  words  and  figures  following : 

"Clark  Brothers  Coal  Mining  Co., 
Commonwealth  Trust  Building, 
Philadelphia,  Pa. 

Septomlier  8,  l!):i. 
"Clark  Brothera  Coal  Mining  C'».  hereby  agrees  lo  sell,  and 
the  Hoyal  Manufacturing  Company,  Rahway,  X.  J.,  agrees  to 
buy,  up  to  1,000  tons  of  Falcon  bituminous  coal,  for  one  year, 
beginning  September  8th,  1911,  and  ending  September  8,  1912. 
Upon  the  following  terms  and  subject  to  the  conditions  printed 
on  the  back  and  made  a  part  hereof.  Place  of  deliveiy  F.  0.  B. 
care,  Rahway,  Js'.  J.    Price,  $1.10  per  gropp  ton,  F.  0.  B.  earn 
at  mines. 
Term?,  Net  Cash,  30  days  from  date  of  invoice. 
Upon  failure  of  the  buyer  to  meet  the  above  requirement,  tlii« 
contract  shall  be  subject  to  cancellation  by  the  seller. 

Remarks:     This  coal  is  to  be  the  same  quality  as  heretofore 
supplied. 

CLARK  BROTHERS  COAL  MINING  CO. 

By  S.  L.  Clark, 

TredKiircr. 
Royal  Manufacturing  Co., 

S.  ElSEMAN, 

Vice  Prest." 

(On  back  of  Contract.) 

"Condition."  of  the  Sale  and  Delivery  of  Cnal  Under  the  Fore- 
going Contract. 
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"(1)  ThiK  contract  is  entered  into  with  the  distinct  under- 
stan<lin|r  that  the  buver  ap-ees  absolutely  t«  take  all  of  hie  re- 
quirement!' of  bituminoufi  coal  up  to  the  said  amount  from  the 
seller  during  the  period  of  this  contract. 

"('i)  If  at  anv  time  during  the  terms  of  this  contract  the 
operatiims  or  business  of  the  wller  at  the  mines,  or  on  the  rail- 
roads, wharves  or  vessels  by  which  it  transports  coal  to  any  place 
where  delivery  is  agreed  to  bo  made,  are  interrupted  l)y  floods, 
breaks,  accidents,  or  strikes  among  miners,  wharf-men,  boat- 
men, coal -handlers,  or  others,  or  from  tlieir  refusal  to  work  from 
any  cause  whatsciever,  the  obligations  of  the  seller  to  deliver  coal 
iind<'r  this  contract  may,  at  its  option,  be  canceled,  to  the  extent 
of  the  duration  of  such  interniptirn,  and  no  liability  shall  be 
incurred  by  the  seller  for  damages  icsulting  therefrom. 

"(3)  Tf  at  any  time  during  the  term  of  this  contract  there 
shoidd  be  a  shortage  of  cars,  lack  of  inefficiency  of  transporta- 
tion facilities,  shipments  hereunder  shall  be  prorated  from  time 
to  time  in  fair  proportion  to  all  orders  or  contracts  which  the 
seller  then  has  outstanding. 

"(4)  All  possible  dispatch  will  be  given  in  loading,  but  no 
claims  will  he  allowed  for  demurrage. 

''(5)  This  contract  is  not  transferable  without  the  written 
consent  of  the  seller. 

"(6)  Ail  settlements  to  he  based  on  R.  R.  weights. 

"(7)  All  coal  must  l>e  shipped  the  purchaser  in  as  nearly 
equal  monthly  (juantities  as  possible;  any  portion  not  shipped 
on  the  date  of  the  expiration  of  the  contract  to  Ik?  canceled; 
and  when  delivered  on  board  of  vessels,  boats  or  barges  at  the 
point  of  shipment,  it  is  to  be  in  all  respects  at  risk  of  pur- 
chasers. Rill  of  lading,  or  other  testimony  of  shipment,  to  be 
proof  of  delivery,  Ixith  as  to  time  and  quantity. 

"(8)  The  within  price  for  eoal  delivered  is  based  upon  the 
present  rate  paid  for  mining,  and  it  is  understood  and  agreed 
between  the  parties  hereto  that  any  increase  or  decrease  in  the 
cost  of  mining  will,  after  due  notice  to  purchasers,  be  added  or 
de<Iucted  from  the  price  herein  named." 

'J'hat  hereafter,  pursuant  to  the  foregoing  contract,  and  on  re- 
ceipt of  orders  thereunto  from  the  defendant,  the  plaintiff  did 
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sell  and  deliver  to  the  defeDtlanl  certain  quantities  of  coal  on 
the  days  and  in  the  amounts  set  forth  in  the  bill  of  particulars 
hereunto  anne.\ed.  The  defendant  lias  never  paid  for  the  3aid 
coal,  tltough  oftwi  requested  so  to  do,  to  the  damage  of  the 
plaintiff,  four  hundred  and  fifty  dollarB. 

The  plaintiff  further  demands  of  the  defendant  the  Bum  of 
four  hundred  and  fifty  dollars  for  divers  quantities  of  coal  sold 
and  deliverwl  by  the  plaintiff  to  the  defendant  at  its  request  in 
accordance  with  the  hill  of  paitiiulare  hereunto  annexed.  The 
defendant  has  not  paid  the  said  suui,  or  any  part  thereof,  though 
flften  requested  so  to  do,  to  the  damage  of  the  plaintiff  four  liun- 
ilred  and  fifty  dollars. 

Mcf'ARTER  &    En'QLISH, 

AUomeytt  of  the  Plaintiff. 

Xote:  .'<tate  of  deniaiid  filed  in  Clark  Bros.,  etc.,  Co.  v. 
Eogal  Mfg.  Co.,  .9.7  A.  610;  jiutgment  for  plaintiff  affirmetl  by 
Court  of  En-or». 


So,  a».  State  of  Pemaxh.    Actiox  Fon  I'sic  and  Occitpa- 

TION"     BY     Ow.VER     UXDER    Ta.X     TitLE    AXl)    IX     ALTERNATIVE 

-Vgaixst  Agent  for  Rents  Collectbd, 
(Title.) 
The  (daintif!  demands  of  the  defendants  five  hundred  dollars 
($500)   in  an  action  upon  contract  and  for  a  cause  of  action 
says : 

1.  That  on  the  first  day  of  October,  nineteen  hundred  and 
thirteen,  the  collector  of  taxes  of  the  town  of  Bloomfield  sold  at 
public  vendue  to  the  plaintiff  certain  lands  and  premises  in  the 
said  town  of  BloOmfield,  Essex  county,  this  state,  and  known  and 
designated  as  lots  twentv-nine  (2fl)  and  thirty-two  (^'i),  bloi'k 
twenty-six  B  (idR) ;  that  said  lands  and  premise-;  were  sold  to 
the  plaintin  in  fee  simple. 

2.  That  on  the  tenth  day  of  October,  nineteen  hundred  and 
thirteen,  the  said  collector  of  taxes  did  by  his  two  certain  certifi- 
cates, each  hearing  the  date  last  aforesaid,  grant  and  convey  the 
al)ove-mentioned  lands  and  premises  to  the  plaintiff  in  fee  simple 
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subject  to  be  redeemed  by  the  persons  entitled  by  law  to  do  so; 
that  said  lands  and  premises  have  not  been  redeemed. 

3.  That  the  plaintiff  recorded  each  of  the  said  two  certificates 
of  sale  so  as  aforesaid  given  by  the  said  collector  of  taxes  con- 
veying said  lands  and  premises  to  the  plaintiff,  as  mortgages,  in 
the  Essex  county  register's  ofRce  on  the  thirteenth  day  of  Octo- 
ber, A,  D.  nineteen  hundred  and  thirteen. 

4.  That  on  and  prior  to  the  first  day  of  October,  a.  d.  nine- 
teen hundred  and  thirteen,  and  from  thence  hitherto,  the  de- 
fendant, Alice  M.  Tucker,  waa  in  the  possession  and  occupation 
of  the  above-mentioned  lands  and  premises  as  a  tenant  thereof 
and  under  a  letting  wherein  she  agreed  to  pay  for  the  use  and 
occupation  of  the  said  lands  and  premises  the  monthly  rental 
of  forty-five  dollars  ($4-5.00)  on  the  first  day  of  each  and  every 
month  during  the  said  term. 

5.  That  prior  to  the  first  day  of  October,  aforesaid,  the  owner 
of  said  premises  appointed  Nathan  Eusseil,  Inc.,  a  corporation 
of  this  state,  its  agent  to  collect  the  said  monthly  rent  from  the 
said  defendant,  Alice  M.  Tucker,  the  tenant  in  possession  of  the 
said  lands  and  premises;  that  since  the  first  day  of  October 
aforesaid,  and  monthly  thereafter,  until  the  commencement  of 
this  suit,  the  said  defendant  Nathan  Bussell,  Inc.,  did  collect 
from  the  defendant,  Alice  M.  Tucker,  the  said  monthly  rental 
and  now  holds  the  same  in  its  possession  and  refuses  to  pay  the 
same  or  any  part  thereof  to  the  plaintiff. 

6.  That  the  said  plaintiff  under  the  statute  in  such  case  made 
and  provided  and  from  and  after  the  date  of  the  said  certificates 
of  sale  of  the  said  tax  collector  became  and  was  entitled  to  the 
immediate  possession  and  to  all  the  rents  and  profits  of  the  prop- 
erty sold  and  described  in  the  said  certificates  for  the  term  of 
the  sale  or  until  redemption,  of  all  of  which  the  said  defendant 
Alice  M.  Tucker  and  the  said  defendant  Nathan  "Russell,  Inc., 
had  notice. 

7.  Plaintiff  says  that  the  said  defendant  Alice  51.  Tucker  was 
liable  to  her  for  the  rent  of  the  said  lands  and  premises  above 
mentioned  from  the  date  of  the  said  certificates  of  ?ale  to  the 
commencement  of  this  suit,  and  has  refused,  failed  and  neglected 
to  pay  the  same  to  the  plaintiff. 
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8.  Plaintiff  further  saye  that  the  said  Xathan  Russell,  Inc., 
collected  the  rents  from  the  said  Alice  M.  Tucker,  tenant  as 
aforesaid,  for  the  months  of  October,  November  and  December, 
A.  D.  nineteen  hundred  and  thirteen,  and  January,  February 
and  March,  nineteen  hundred  and  fourteen,  and  had  and  received 
the  moneys  so  collected  for  the  use  and  benefit  of  the  said  plaint- 
iff, wiiich  although  often  requested  eo  to  do,  the  said  defendant 
Nathan  Russell,  Inc.,  has  refused,  failed  and  neglected  to  pay 
the  same  to  the  plaintiff. 

9.  Judgment  will  be  demanded  against  the  defendant  Alice 
M.  Tucker  for  the  sum  of  three  hundred  and  fifteen  dollars 
($315.00),  or  In  the  alternative  against  the  defendant  Nathan 
Russel,  Inc.,  for  the  said  sum  of  three  himdred  and  fifteen  dol- 
lars ($315.00),  all  to  the  damage  of  file  said  plaintiff  five  liun- 
dred  dollars  ($.500.00),  and  therefore  she  brings  Ijor  suit.  etc. 

Harry  J.  Bhockhurst, 

Attorney  for  Plaintiff. 

Note;  State  of  demand  filed  in  Baldwuf  v,  Sathan  Rvssell, 
96  A.  96.    Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 


No.  yo.    State  of  Demand  ix   Replkvix   for   Licekse 

CERTtFICATE. 

(Title.) 

1.  On  July  21,  1913,  defendant  owed  plaintiff  $'>00,  evidenced 
by  his  note  payable  to  the  order  of  plaiutiff  on  denmnd.  dated  on 
said  day. 

3.  On  that  day  at  Jersey  City,  defendant  made  and  delivered 
to  plaintiff  a  power  of  attorney  to  transfer  the  license  issued  to 
him  by  the  board  of  excise  commissioners  of  Jersey  City,  to  sell 
spirituous,  vinous,  malt  and  brewed  liquors  at  934  Wayne  street, 
in  said  city,  and  a  petition  to  Ihe  board  of  e.wise  commissioners 
for  the  transfer  of  said  license;  that  said  power  of  attorney  and 
petition  were  given  by  the  defendant  to  plaintiff  as  security  for 
payment  of  said  note. 
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^.  On  9Hid  (lay  plaintiff  allowed  defendant  to  retain  posaes- 
sion  of  the  said  license  certificate  and  agreed  that  defendant 
should  retain  possession  thereof  so  long  as  he  paid  plaintiff  $10 
|HT  week  eflcli  week  on  account  of  his  said  note. 

4.  On  November  24,  1913,  defendant  defaulted  in  the  pay- 
ment of  $10  due  on  said  date  and  has  not  since  said  date  made 
any  payments  on  account  of  his  said  note;  on  said  date  plaint- 
iff demanded  payment  of  said  note  and  defendant  has  not  paid 
*ame :  thereupon  plaintiff  became  absolute  owner  of  said  license 
certificate  and  was  entitled  to  possession  thereof. 

5.  On  January  6,  1914,  and  l»efore  serving  the  writ  in  this 
action  plaintiff  demanded  of  defendant  the  delivery  to  it  of  said 
liquor  license  certificate. 

(i.  Defendant  then  and  there  wrongfully  refused  to  deliver 
said  license  certificate  to  plaintiff  and  then  and  there,  in  the 
premises,  234  Wayne  street,  Jersey  City,  wrongfully  detained 
and  still  wrongfully  detains  the  same;  defendant  has  wrong- 
fully detained  said  certificate  from  plaintiff  since  November 
24.  1912, 

Plaintiff  demands  possession  of  said  license  certificate  and 
^150  damages  for  its  detention. 

D.  El"<ieme  Blankenhobn, 

Plaintiff's  Attorney. 

Note:  State  of  demand  filed  in  Coliwibia  Brewing  Co.  v. 
Tiimiilty,  96  A.  S85.  Jiidgmenf  for  plaintiff  affirmed  hy  Court 
■of  Errors. 


ANSWERS. 

No.  91.   Answer.    General  Form. 

New  Jersey  Supreme  Court. 
Union  County. 
(Title.) 
The  defendant,  residing  at  Hoselle,  in  the  county  of  Union 
and  State  of  New  Jersey,  answering  the  said  plaintiff,  says : 

1.  He  admits  the  first  paragraph. 

2.  He  admits  the  second  paragraph. 
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3.  He  admits  the  third  para|;iaph,  escept  that  he  says  that  he 
was  not  the  sole  promoter  of  the  companiee  therein  referred  to. 

4.  He  neither  admits  nor  denies  the  allegations  contained  in 
the  fourth  paragraph,  but  as  to  the  same  puts  the  pUintiff  upon 
his  proof. 

5.  He  denies  the  truth  of  the  matters  contained  in  paragraph 
five. 

6.  He  denies  the  truth  of  the  matters  contained  in  paragraph 
six,  except  that  it  is  true  that  the  plaintiS  did  purchase  fifteen 
thousand  (15,000)  shares  of  stock  of  the  Gem  Dredging  Com* 
pany,  and  paid  therefor  to  said  company  the  sum  of  twenty-two 
hundred  and' fifty  dollars  ($2,250.00). 

7.  He  denies  the  truth  of  the  matters  contained  in  paragraph 
seven. 

8.  He  denies  the  truth  of  the  matters  contained  in  paragraph 
eight,  except  that  the  circular  and  letter  therein  described  were 
issued  and  circulated  as  charged. 

9.  He  denies  the  truth  of  the  matters  contained  in  paragraph 
nine,  except  that  it  is  true  that  the  said  plaintiff  did  sell  his 
shares  in  the  said  Gem  Dredging  Company  in  e.vcliange  for 
shares  in  the  Gem  Exploration  Company. 

10.  He  denies  the  truth  of  the  matters  contained  in  paragraph 
ten,  except  that  it  is  tnie  that  tlie  Gem  Dredging  Company  is 
insolvent. 

Sotb;  From  Lams  v.  Fish,  90  A.  1105.  Judgment  of  nonsuit 
affirmed  by  Court  of  Errors. 


Xo.  !)2.  Answer  axd  Counteb-Claim  to  Action  for  Board- 
ing Horses — Neolbot  of  Bailee  Whereby  Horses  Wrrb  In- 
jured. 

New  Jersey  Supreme  Court. 
Monmouth  County. 
(Title.) 
This  defendant,  residing  in  the  village  of  Shrewpbury,  in  said 
county,  says : 
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1.  She  'admitfl  that  at  the  time  designated  in  the  complaint, 
said  plaintiff  did,  at  her  request,  take  tor  board  and  hire  the 
horses  of  this  defendant,  and  that  she  agreed  to  pay  said  plaint- 
iff a  reasonable  consideration  for  the  proper  food,  shelter  and 
care  of  said  horses. 

This  defendant  denies  that  said  plaintiff  provided  said  horses 
with  proper  food,  shelter  and  care,  and  says  that  tJie  said  plaint- 
iff, by  his  servants  and  agents,  took  so  little  and  such  bad  care 
and  afforded  so  little  and  such  bad  shelter  to  this  defendant's 
mare,  "Marshmallow,"  that  by  reason  of  plaintiff's  lack  of  shelter 
and  care,  said  mare  died  on  or  about  the  28th  day  of  June,  1914, 
while  in  charge  of  said  plaintiff,  and  became  a  complete  loss  to 
this  defendant,  to  this  defendant's  damage  twenty-five  hundred 
dollars  ($2,500) ;  and  this  defendant,  by  way  of  counter-claim, 
asks  that  said  damages  for  said  mare  shall  be  awarded  and  paid 
to  her.  ^ 

2.  TJiis  defendant  admits  paragraph  2  of  the  complaint. 

Veedbnbdbqh,  Wall  &  Caret, 
Attorneys  for  Defendant. 

XoTE :    Filed  in  Fanshawe  v.  Rawlins,  8J,  A.  582;  98  A.  iS5: 


No.  93.  Answer  and  Counter-Claim  to  Action  by  Lanih 
LORD  Against  Tenant  for  Removal  of  Fistores  and  Dau- 
AOE  TO  Premises.  Counter-Claim  for  Repairs  Made  to 
Premises  Under  Verbal  Agreement  aptbe  Execution  op 
Lease. 

•      Hudson  County  Circuit  Court. 
(Title.) 

The  defendant  answered  as  follows : 

Defendant  residing  at  No.  732  Hudson  street,  Hoboken,  Hud- 
son county.  New  Jersey,  says,  that : 

defense  to  first  count. 

1.  He  admits  the  first  paragraph. 

2.  He  admits  the  second  paragraph. 


Dig,, z.d  by  Google 


Forms.  335 

3.  He  admits  the  third  paragraph. 

4.  He  denies  tlie  fourth  paragraph. 

5.  He  denie?  the  fifth  paragraph.  Aa  to  tlie  statements  in  the 
fifth  paragraph  defendant  says  that  the  fixtures  removed  by  liim 
from  ."aid  premises  were  the  property  of  the  defendant,  and  that 
he  was  lawfully  dhtitled  thereto. 

6.  He  denies  the  sixth  paragraph.  As  to  the  statements  in 
the  sixth  paragraph  defendant  admits  that  on  the  first  day  of 
May  the  plaintiffs  demanded  of  the  defendant  the  return  of  cer- 
tain fixtures  mentioned  and  descrilied  in  a  certain  demand  in 
writing  served  upon  the  defendant,  and  that  the  defendant  has 
refused  to  return  the  same.  That  the  fixture?  mentioned  in  the 
notice  or  demand  in  writing  served  upon  the  defendant  by  the 
plaintiffs  were  not  in  and  upon  said  demised  premises  at  the 
time  of  the  making  of  said  lease,  but  were  subsequently  placed 
therein  by  the  defendant,  and  were  the  property  of  the  defendant. 

DEFEASE  TO  SECOND  CODNT, 

1,  He  admits  the  first  paragraph. 
3.  He  admits  the  second  paragraph. 

3.  He  admits  the  third  paragraph. 

4,  He  denies  the  fourth  paragraph.  As  to  the  statements  in 
the  fourth  paragraph  defendant  admits  that  he  removed  cherry 
partition  with  stained  glass  top;  cherry  door  leading  to  raths- 
keller; the  bar,  the  back  bar,  back  fixtures,  wine  closet,  working 
bar,  lunch  counter,  partition  dividing  store;  partition  and  door 
from  ladies'  toilet;  door  in  back  of  bar;  all  back  bar  plumbing; 
brass  rails  to  rathskeller  and  to  toilet;  dish  washing  tubs,  and 
says  that  the  said  fixtures,  goods  and  chattels  so  removed  by  him 
were  not  the  property  of  the  plaintiffs  and  were  not  in  the  said 
demised  property  at  the  time  of  the  making  of  the  said  lease, 
but  were  purchased  by  the  defendant  and  paid  for  by  him,  and 
placed  in  and  upon  said  premises  after  he  entered  into  posses- 
sion of  said  premises  under  said  lease,  and  were  the  property  of 
the  defendant  at  the  time  he  removed  the  same.  He  denies  that 
he  disconnected  the  steam  pipes  and  disconnected  and  removed 
the  plumbing  in  the  toilets. 


Dig,, z.d  by  Google 


33fi  Xew  Jehsey  Practice  Act. 

DEFENSE  TO  THIRD  COUNT. 

1.  He  admits  the  first  paragraph. 
'i.  He  admiti^  the  Eetond  paragraph. 

3.  He  admits  the  third  paragraph. 

4.  He  denies  the  fourth  paragraph.  As  to  the  statements  in 
the  fourth  paragraph  dcfeodant  says  that  the  fixturesremoved 
from  said  demised  premises  hv  him  were  the  property  of  de- 
fendant. 

DEFEX8E  OF  FOURTH  COUNT. 

1.  He  admits  the  iirst  paragraph. 

2.  He  admits  the  second  paragraph. 

3.  He  denies  the  third  paragraph  except  bo  far  as  admitted 
in  the  following  statement;  that  the  defendant  did  place  in 
said  building  the  fbitures  mentioned  and  described  therein,  bat 
he  denies  that  said  fixtures  were  placed  in  said  buildings  and 
annexed  to  the  same  so  that  the  same  became  part  of  the  realty. 

4.  He  denies  the  fourth  paragraph  except  so  far  as  admitted 
in  the  following  statement;  the  defendant  removed  from  said 
premises  all  of  the  fixtnree  mentioned  in  paragraph  three  ex- 
cepting the  steam  pipes  and  radiators.  He  says  that  said  fixtures 
removed  by  him  were  not  torn  np  but  were  carefully  removed 
from  said  premises  without  damage  to  the  realty.  Tliat  all  the 
goods  and  chattels  removed  by  defendant  from  said  demised 
premises  were  the  property  of  the  defendant. 

By  way  of  counter-claim  against  the  plaintiffs,  the  defendant 
says: 

FIRST  COOST, 

1.  That  on  February  7,  1907,  hy  lease  in  writing,  a  copy  of 
which  is  annexed  to  complaint,  plaintiffs  let  and  rented  to  th& 
defendant  all  that  certain  first  floor  on  the  premises  known  and 
designated  as  number  seventy-seven  (77)  Hudson  street,  in  the 
city  of  Hoboken,  county  of  Hudson,  and  State  of  New  Jersey, 
being  the  northeast  comer  of  HudKon  Place  and  Hudson  street, 
in  said  city,  county  and  state  aforesaid,  and  tlie  front  part  of 
Itasement  for  the  term  of  five  (5)  years,  to  commence  on  the 
first  day  of  May,  a.  d.  1907. 
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2.  Defendant  hired  said  premiees  for  the  purpose  of  conduct- 
ing therein  a  cafe  or  saloon  and  restaurant. 

3.  After  the  making  and  execution  of  said  lease,  in  writing, 
the  plaintiffs  by  verbal  agreements  made  and  entered  into  with 
the  defendant  agreed  that  in  consideration  of  the  defendant  pay- 
ing one-half  the  cost  thereof,  that  ihey  the  said  plaintiffs  would 
make  the  following  additions,  alterations  and  improvements  to 
the  said  demised  premises,  to  wit: 

(a)  Excavate  the  basement  of  said  demised  premises  and  all 
nei-essaiy  ma.aon  and  cement  work  to  make  this  basement  water 
tight  and  ready  to  be  fitted  up  and  used  aa  a  rathskeller. 

(b)  Installation  of  steam-heating  plant, 

(c)  Iron  work,  consisting  of  .=tairs,  beams,  ventilator  and 
doors. 

((f)  Painting  ceilings  in  bar  ard  sitting-room  and  gilding 
same  with  gold  leaf,  gilding  pipes  and  painting  radiators  and 
pipes. 

(e)  Lay  Terazzo  floor. 

(f)  Extension  to  store  front  in  front  of  hall  door  on  Hudson 
street;  new  doors,  extend  metallic  glass  dome,  extend  store  cor- 
nice with  cresting  and  gutter,  painting  marble  platform  and 
risers,  embossed  cut  glass,  four  bronze  kick  plates  for  doors, 

4.  That  defendant,  in  consideration  of  the  plaintiffs  making 
said  additions,  alterations  and  improvements  mentioned  in  the 
foregoing  paragraph,  agreed  with  plaintiffs  to  pay  one-half  of 
the  cost  thereof. 

5.  That  the  entire  cost  of  said  additions,  alterations  and  im- 
provements was  the  sum  of  $3,640.74. 

6.  That  by  the  terms  of  said  agreement  the  plaintifTs  should 
have  paid  the  sum  of  $1,8*^0.37,  being  one-half  of  the  cost  of 
said  additions,  alterations  and  improvements, 

7.  That  plaintiffs  paid  on  account  of  the  said  sum  $1,820.37 
the  sum  of  $231.13.  and  the  remainder  of  said  sum  of  $1,820.37, 
to  wit,  the  sum  of  $1,58!). 95  was  paid  out  and  expendiil  by  (he 
defendant  f<ir  the  use  of  the  plaintifTs  at  their  ret^uest. 

8.  That  there  is  due  from  plaintiffs  to  defendant  the  sum  of 
$1,880.37. 

9.  Plaintiffs  have  not  paid  the  same. 

22 
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second  count. 

1.  Defondant  paid  for  the  use  of  plaintiffs  at  tJie  plaintiffs' 
roi|uest,  till'  sum  of  $153.00  for  work  and  labor  done  and  per- 
fnimcd  and  materials  furnished  by  C.  Ricgera  Sons  on  building 
iif  the  plaintiffs,  known  as  No,  77  Hudson  street,  Hoboken,  Sew 
Jersey, 

2.  There  is  due  from  plaintiffs  to  defendant  said  sum  of 
$153.00. 

3.  Plaintiffs  have  nol  paid  the  ^ame. 

THIRD  COUNT. 

1.  That  on  February  Ith,  li)07,  by  lease  In  writing,  a  copy  of 
wliieh  is  annexed  to  romplainf,  plaintiffs  let  and  rented  to  the 
defendant  all  that  certain  first  floor  on  the  premises  known  and 
designated  as  number  seventy-seven  (77)  Hudson  street,  in  the 
city  of  Hoboken,  county  of  Hudson  and  State  of  New  Jersey, 
being  the  northeast  corner  of  Hudson  Place  and  Hudson  street, 
in  the  said  city,  county  and  state  r.foresaid,  and  the  front  part 
of  basement  for  the  term  of  five  (5)  years,  to  commence  on  the 
first  day  of  May,  a.  d.  1007. 

9.  Defendant  hired  said  premises  for  the  purpose  of  conduct- 
ing therein  a  cafe  or  saloon  and  restaurant. 

3.  After  the  making  and  execution  of  said  lease,  in  writing, 
the  plaintiffs  by  verbal  agreement  made  and  entered  into  with  - 
defendant,  agreed  that  in  consideration  of  the  defendant  paying 
one-half  the  cost  tliereof,  that  they  the  said  plaintiffs  would  exca- 
vate the  basement  of  the  said  demised  premises,  and  furnish  and 
provide  the  necessary  labor  and  materials  for  the  mason  and 
cement  work  to  make  said  cellar  water  tight,  so  that  the  same 
could  be  used  by  the  defendant  for  the  purpose  of  conducting  a 
rathskeller  in  conjunction  with  his  saloon  and  restaurant  busi- 
ness. 

4.  By  the  terms  of  said  agreement  plaintiffs  agreed  that  eaid 
excavating  and  mason  work  would  be  completed  and  said  base- 
ment ready  to  be  used  as  a  rathskeller  by  the  defendant  on  or 
before  the  first  day  of  June,  1907. 
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5.  That  defendant,  in  consideration  of  the  plaintiffs  provid- 
ing said  materiale  and  performing  B&id  work,  agreed  with  plaint- 
iffs to  pay  one-half  the  cost  thereof. 

6.  That  plaintiffs  did  not  on  or  before  the  first  day  of  June, 
ISO?,  or  at  any  time,  provide  tlie  materiaJs  or  perform  the  work 
to  make  said  basement  water  tight,  so  that  the  same  could  be 
used  by  the  defendant  for  the  purpose  of  conducting  therein  a 
rathskeller  in  conjunction  with  hi-s  saloon  and  restaurant  busi- 
ness. 

7.  That  said  water  work  was  so  carelessly  and  negligently  per- 
formed by  the  said  plaintiffs  and  their  agents  that  the  basement 
of  said  premises  was  not  made  water  tight,  so  that  defendant 
might  use  the  same  as  a  rathskeller  but  that  the  said  basement 
leaked  and  permitted  large  quantities  of  water  to  come  into  the 
same  during  storms  and  whenever  the  tide  would  change. 

8.  That  defendant  laid  out  end  expended  divers  large  sums 
of  money,  to  wit,  the  sum  of  $2,000.00,  for  such  excavating  and 
cement  work  under  said  agreement. 

0.  That  defendant  laid  out  and  expended  divers  other  large 
sums  of  money,  to  wit,  the  sum  of  $1,000.00,  in  fitting  up  said 
basement  as  a  rathskeller,  and  that  by  reason  of  the  failure  of  the 
plaintiffs  to  make  said  basement  water  tight,  defendant  was  un- 
able to  use  said  basement  for  the  purpose  of  conducting  therein 
said  rathskeller. 

DEFENDANT   COHNTEB-CLAIMS. 

1.  $3,500.00  damages  on  the  first  count  of  this  counter-claim. 

2.  $200.00  damages  on  the  second  count  of  this  counter-claim. 

3.  $5,000,00  damages  on  tlie  thinl  count  of  this  counter-claim. 

Note:  From  Soulier  v,  Daab,  90  A.  S66.  Judgment  for  de- 
fendant on  set-off  affirmed  by  Court  of  Errors. 
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Xo.  94.  Answer  and  Cocnter-Claim  in  Mechanic  Lien 
Action. 

Essex  County  Circuit  Court. 
(TiUe.) 

The  defendant,  residing  in  Eaat  Orange,  New  Jersey,  says : 

1.  He  admits  the  first  paragraph. 

8.  He  adinite  the  second  pragrapii,  but  says  that  under  article 
1  of  said  agreement  that  said  agreement  should  have  been  sup- 
plemented by  the  application  and  permit  of  the  building  depart- 
ment of  the  city  of  Newark,  a  copy  of  which  is  Minexed  liercto 
and  made  part  hereof. 

3.  He  denies  the  third  paragraph. 

4.  He  denies  the  fourth  paragraph. 

5.  He  denies  the  fifth  paragraph. 

6.  He  admits  that  he  has  not  paid  said  plaintiff,  but  denies 
that  he  owes  said  plaintiff  anything,  but,  on  the  contrary,  says 
that  by  reason  of  the  plaintiff's  non-performance  of  their  con- 
tract, lack  of  proper  workmanship  and  attendance  to  the  per- 
formance of  said  contract,  and  of  unlawful  neglect  thereof,  that 
the  building  ie  still  untenantable  snd  will  require  several  thou- 
sand dollars  to  be  made  fenantable  in  accordance  with  the  agree- 
ment entered  into  between  the  parties,  and  that  the  defendant 
is  losing  rent  for  said  building  at  the  rate  of  one  thousand  dol- 
lars a  month,  and  he  has  been  unable  to  sell  said  premiss  by 
reason  of  such  neglect,  &c. 

7.  He  denies  the  seventh  paragraph. 

8.  He  denies  tlie  eighth  paragraph. 

9.  By  way  of  counter-claim  against  the  plaintiff,  and  against 
John  H.  &  Wilson  C.  Ely,  third  parties,  architects,  the  defend- 
ant says  that — 

1.  He  repeats  tlie  statement  in  paragraph  six  above. 

3.  That  the  said  John  H.  &  Wilson  C.  Ely,  the  third  parties, 
architects  aforesaid,  did  not  properly  supervise  said  work,  and 
neglected  to  carry  out  their  contract  and  were  notified  not  to 
issue  any  certificates  to  the  said  contractor. 
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That  said  plaintifTs  did  not  comply  with  tiie  terms  of  said 
contract,  in  that  they  did  not  "replace  and  repair  everything 
that  was  deetroyod  by  fire,  water  cr  otherwise." 

aECOND  DEFEXSE. 

That  said  plaintiffs  did  not  comply  with  the  terms  of  the 
"permit  from  tlie  different  city  departments  necessary  to  carry 
out  said  contract." 

TIIIBD  DEFENSE. 

Tliat  said  plaintiffs  did  not  "in  all  cases  comply  with  ati  city 
ordinnnees  and  regulations  necessary  to  restore  the  building  to 
its  original  conditions." 

FOURTH  DEFENSE. 

That  said  building  can/iot  now  be  used  as  lofts,  as  originally 
intended  under  said  plans  and  specifications. 

FIFTH  DEFENSE. 

That  said  plaintiffs  did  not  "remove  all  partitions  and  debris 
from  the  premises,  except  the  partitions  around  stairs,  elevators, 
toilets  and  hallways,"  and  that  the  entire  first  story  cannot  now 
be  used  as  a  store. 

SIXTH  DEFENSE. 

That  eaid  building  cannot  now  be  used  or  rented  for  lofta  or 
store,  as  it  was  formerly  used  and  rented,  prior  to  said  fire. 

SEVENTH   DEFENSE. 

That  under  articles  .1,  8,  9  and  Vi  of  said  contract,  the  archi- 
tects' certificates  are  not  final  or  conclusive  evidence  that  the 
work  has  been  done  satisfactorily. 

E!OirTH  DEFENSE. 

That  the  said  plaintiffs  did  not  comply  with  articles  4,  8  and 
9  of  said  contract. 
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ninth  defense. 
That  paid  plaintiffs  liave  never  presented  architects'  certifieateb 
to  the  defendant,  and  have  never  delivered  poBBcssion  of  eaid 
prcini?eB  to  the  owner  thereof,  and  still  refuse  poascspion. 

TENTH  DEFEN'SK. 

Tlint  ?aid  plaintiffs  were  and  are  in  default  on  paid  contract. 

KLEVEVTII  DEFENSE. 

That  if  said  building  had  been  restored  to  its  former  condition 
as  it  was  before  said  fire,  as  agreed  by  said  plalQtiffs,  it  would 
have  been  rentable  and  salable;  but  in  its  present  condition  it 
cannot  be  rented  nor  sold,  and  that  said  premises  rents  for  $1,000 
monthly  and  defendant  eould  have  sold  said  premises  at  a  large 
profit. 

TWELFTH  DEFENSE. 

That  said  plaintiffs  did  not  carry  out  said  contract  in  a  work- 
manlike manner. 

THIRTEENTH  DEFENSE. 

That  said  defendant  hag  as  yet  been  unable  to  ascertain  the 
amount  of  money  necessary  to  carry  out  said  contract,  as  he  has 
been  denied  entrance  to  said  premises  by  said  plaintiffs,  but  be- 
lieves it  will  cost  at  least  $5,000  to  properly  carry  out  same. 

FOURTEENTH  DEFENSE. 

That  t!ie  architects  John  H.  &  Wilson  C.  Ely,  third  parties, 
maliciously  intending  to  injure  and  defraud  said  defendant  and 
by  collusion  with  said  plaintiffs,  issued  their  said  certificates,  as 
alleged,  against  the  written  notice  and  protest  of  said  defendant. 
Therefore  the  defendant  counter-claims  fifteen  thousand  ($15,- 
000)  dollars  damages. 

Mathew  J.  Ready, 
Attorney  for  Defendant. 

Note  :  Filed  in  E.  M.  Waldron  £  Co.  v.  GUmore.  95  A.  129. 
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No.  95,  Anbwee  and  Countee-Claim  to  Action.    Replevin 

Where  Goods  Webb  in  Custody  of  Railboad  foe  Shipment. 

Hudgon  County  Circuit  Court. 

(Title.) 

The  defendant,  Central  Leather  Company,  a  corporation  of 

Ihe  State  of  New  Jersey,  having  its  principal  oiBce  at  No.  15 

Exchange  Place,  Jersey  City,  says  in  answer  to  the  complaint  of 

James  L.  O'Neill : 

1.  Paragraph  one  of  the  complaint  is  denied. 

2.  Paragraph  two  of  the  complaint  is  denied. 

3.  Paragraph  three  of  the  complaint  is  denied. 

4.  Paragraph  four  of  the  complaint  is  admitted. 
By  way  of  counter-claim : 

1.  This  defendant  at  the  lime  of  the  alleged  taking  was  and 
still  is  the  owner  of  so  much  of  the  goods  and  chattels  mentioned 
in  the  complaint  as  were  taken  by  the  sheriff  of  Hudson  county, 
under  the  writ  of  replevin  heroin,  and  was  entitled  at  that  time 
to  the  immediate  possession  thereof,  subject  only  to  the  rights 
of  its  bailee,  the  Pennsylvania  Railroad  Company,  to  whom  it 
had  delivered  the  same  for  shipment  to  various  points.  This 
defendant  demands  possession  of  the  said  goods  and  chattels 
and  ten  thousand  dollars  ($10,000)  damages. 

Edwards  &  Smith, 
Attorneys  of  Defendant, 
Central  Leather  Company. 

Note  :  Answer  and  counter-claim  in  O'Neill  v.  Central  Leather 
Co.,  H  A.  789;  96  A.  IIOS;  87  L.  .552. 
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No.  96.  An-swer  By  Carbier  or  Goods  Dbnyino  Liability 
Under  1'rovision  of  Bill  of  Lading. 

Supreme  Court  of  Xew  Jersey, 

Hudson  County. 

(Title.) 

Defendant,  a  body  corporate,  organized  under  the  laws  of  tlie 

State  of  Pennsylvania,  having  a  place  of  business  and  office  at 

No.   3fi   Exchange   Place,   Jersey   City,   Hudson   county,   New 

Jersey,  says  that: 

FIRST  DEFENSE. 

1.  It  denies  the  truth  of  the  matters  contained  in  the  com- 
plaint and  each  and  every  count  thereof. 

second  DEFENSE. 

1.  Defendant  without  admitting  that  the  goods  and  property 
were  delivered  to  it  and  accepted  by  it  to  be  transported  in  the 
manner  averred  in  the  complaint,  avers  that  if  such  property 
did  come  to  the  hands  of  the  defendant  for  the  purpose  of  the 
transportation  thereof,  it  did  so  as  to  each  and  every  count  of 
said  complaint,  under  the  terms  and  conditions  of  a  certain 
bill  of  lading,  insued  to  eaid  plaintiff  hy  the  initial  carrier  of 
said  property,  pursuant  to  the  provisions  of  the  act  of  Congress 
of  June  20th,  1906  (34  Stat,  at  Large,  p.  58i,  chap.  3591; 
V.  S.  Comp.  Stat.,  Supp.  1911,  p.  1388),  and  the  supplements 
thereto  and  amendments  thereof,  commonly  designated  as  tho 
Inter-Stato  Commerce  act,  constituting  an  express  agreement 
Ijetween  the,  plaintiff  and  the  defendant,  whereby  the  defendant 
was  to  he  relieved  from  any  and  all  liability  for  damage  to  the 
paid  goods  and  property  resulting  from  delay  in  the  transporta- 
tion and  delivery  thereof,  if  such  delay  was  caused  by  a  strika 
or  strikes  among  defendant's  employees;  and  defendant  asserts 
that  a  strike  did  take  place  among  its  employees,  and  continued 
from  the  ninth  day  of  July,  nineteen  hundred  and  twelve,  to 
the  thirty-first  day  of  July,  nineteen  hundred  and  twelve,  which 
strike  was  the  cause  of  Hie  alleged  delay  if  any  delay  at  all  oc- 
curred as  alleged  in  said  complaint. 
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third  defense. 
1.  Defendant,  without  admitting  tliat  (he  goods  and  property 
were  delivered  to  it  and  accepted  by  it  to  be  transported  in  the 
manner  averred  in  the  complaint,  avers  that  if  such  property 
did  come  to  the  bands  of  the  defendant  for  the  purpose  of  the 
transportation  thereof,  it  did  so  as  to  each  and  every  count  of 
said  complaint  under  the  terras  and  conditions  of  a  certain  bill 
of  lading  issued  to  said  plaintiff  by  the  initial  carrier  of  said 
property,  pursuant  to  the  provisions  of  the  act  of  Congress  of 
June  20th,  1906  {34  Stat,  at  Large,  p.  58t,  chap.  3591 ;  U.  S. 
Comp.  Stat.,  Supp.  1911,  p.  1288),  and  the  Bupplements  thereto 
and  amendments  thereof,  commonly  designated  as  the  Inter- 
State  Commerce  act,  constituting  an  express  agreement  between 
the  plaintiff  and  the  defendant,  wherehy  the  defendant  was  to 
be  relieved  from  any  and  all  liability  for  damage  to  the  said 
goods  and  property  resulting  from  or  occasioned  by  an  accumu- 
lation of  freight  at  any  point,  or  to  any  other  causes  over  which 
the  defendant  had  no  control;  and  defendant  asserts  that  an 
accumulation  of  freight  did  occur  at  Jersey  City,  Xew  Jersey, 
the  point  to  which  the  shipments  mentioned  in  the  complaint 
were  consigned,  and  at  which  they  were  to  be  delivered,  and 
continued  from  the  ninth  day  of  July,  nineteen  hundred  and 
twelve,  to  the  thirty-first  day  of  July,  nineteen  hundred  and 
twelve,  over  which  accumulation  the  defendant  had  no  control, 
and  which  accumulation  was  the  cause  of  the  alleged  delay  if 
any  delay  at  all  occurred  as  alleged  in  said  complaint. 


1.  Defendant,  without  admitting  that  the  goods  and  property 
were  delivered  to  it  and  accepted  by  it  to  be  transported  in  the 
manner  averred  in  the  complaint,  avers  that  if  such  property 
did  come  to  the  hands  of  the  defendant  for  the  purpose  of  the 
transportation  thereof,  it  did  fo  as  to  each  and  every  count  of 
said  complaint  under  the  terms  and  conditions  of  a  certain  bill 
of  lading  issued  to  said  plaintiff  by  the  initial  carrier  of  said 
property,  pursuant  to  the  provisions  of  the  Act  of  Congress  of 
June  20th,  1906  (34  Stat,  at  Large,  p.  584,  chap.  3591;   T'.  S. 
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Ooinp.  Stat.,  Supp.  1911,  p.  1288),  and  the  Eupplemente  thereto 
and  amendments  tliereof,  commonly  designated  as  the  Inter-State 
Commerce  act,  constituting  an  express  agreement  between  the 
plaintiff  and  the  defendant  whereby  the  defendant  was  to  be 
relieved  from  any  and  all  liability  for  damage  to  the  said  goods 
and  property  resulting  from  or  occasioned  by  any  cause  over 
which  the  defendant  had  no  control;  and  defendant  asserts  that 
a  strike  took  place  among  its  employees  and  continued  from  the 
ninth  day  of  July,  nineteen  hundred  and  twelve,  to  the  thirty- 
first  day  of  July,  nineteen  hundred  and  twelve,  over  which  strike 
the  defendant  had  no  control,  and  which  strike  was  the  cause  of 
the  alleged  delay,  if  any  delay  at  all  occurred  as  alleged  in  said 
complaint. 

FIFTII  DKFENSE. 

2.  \o  claim  for  the  loss  or  damage  to  the  goods  or  property 
mentioned  in  the  complaint  was  made  in  writing  to  the  agent 
of  the  defendant  at  the  point  of  delivery  or  consignment  of  said 
goods  and  property  by  said  plaintiff  within  ten  days  after  the 
delivery  of  said  property,  or  after  due  time  for  the  delivery 
thereof,  by  the  defendant  to  the  plaintiff,  although  at  the  time 
when  said  goods  and  property  were  delivered  to  and  accepted  by 
the  defendant  for  transportation  in  the  manner  averred  in  the 
complaint,  if  ever  delivered  to  or  accepted  by  said  defendant  for 
the  purpose  aforesaid,  it  was  expressly  agreed  between  the  plaint- 
iff and  defendant  that  in  case  of  loss  or  damage  to  said  property, 
claim  therefor  should  be  bo  made  within  the  time  and  at  the 
place  and  in  the  manner  mentioned. 

SIXTH   DEFENSE. 

1.  No  claim  for  the  loss  or  damage  to  the  goods  or  property 
mentioned  in  the  complaint  was  made  in  writing  to  the  defend- 
ant at  the  point  of  delivery  or  at  the  point  of  origin  of  said  goods 
and  property  by  said  plaintiff  within  four  months  after  the  de- 
livery of  said  property,  or  after  a  reasonable  time  of  delivery 
thereof  had  elapsed  by  the  defendant  to  the  plaintiff,  although 
at  the  time  when  said  goods  or  property  were  delivered  to  and 
accepted  by  the  defendant  for  transportation  in  the  manner 
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avprred  in  the  complaint,  if  ever  delivered  to  or  accepted  by  said 
defendant  for  the  purpose  aforesaid,  it  was  expressly  agreed  be- 
tween the  plaintiff  and  defendant  that  in  case  of  loss  or  damage 
to  said  propertj',  claim  therefor  should  be  made  within  the  time 
and  at  the  place  and  in  the  manner  mentioned,  or  that,  if  not 
so  made,  the  defendant  should  not  he  liable  for  such  loss  or 
damage. 

SEVBNTH    DEFENSE. 

1.  No  claim  for  the  loss  or  damage  to  the  goods  or  property 
mentioned  in  the  complaint  was  made  in  writing  to  the  agent 
of  the  defendant  at  the  point  of  delivery  or  consignment  of  said 
goods  and  property  by  said  plaintiff,  within  thirty  days  after  the 
delivery  of  said  property,  or  after  due  time  for  the  delivery 
thereof  by  the  defendant  to  the  plaintiff,  although  at  the  time 
when  said  goods  and  property  were  delivered  to  and  accepted  by 
the  defendant  for  transportation  in  the  manner  averred  in  the 
complaint,  if  ever  delivered  to  or  accepted  by  said  defendant  for 
the  purpose  aforesaid,  it  was  expressly  agreed  between  the  plaint- 
iff and  defendant  that,  in  case  of  lass  or  damage  to  said  prop- 
erty, claim  therefor  should  be  so  made  within  the  time,  at  the 
place  and  in  the  manner  mentioned. 

VBEDKNBURGir,  WaLL  &  CaHEY, 

AUomeys  for  Defendant. 

Kote:  Answer  filed  in  Oliver  Bros.  v.  P.  B.  R.,  96  A.  S8S. 
Court  of  Errors  reversed  judgment  for  plaintiff  and  ordered  new 
trial. 


No.  97.  Answer  by  Corporation  to  Suit  by  Assignee  of 
Alleged  Stockholder  for  Failure  to  Deliver  Stock. 
Hudson  County  Circuit  Court. 
(Title.) 
Defendant,  a  corporation  organized  under  the  laws  of  New 
Jersey,  whose  principal  office  is  at  Jersey  City,  in  the  county  of 
Hudson  and  State  of  New  Jersey,  says  that : 

(1)   Defendant  admits  the  first,  second  and  third  paragraphs 
of  the  complaint  filed  in  the  above-stated  action. 
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{2)  Defendant  denies  the  fourth  paragraph  of  said  complaint 
wherein  it  is  alleged  that  at  the  close  of  business  on  the  eaid 
20th  day  of  April,  1912,  one  M.  L.  Parsons  was  the  holder  of 
record  of  135  shares  of  the  capital  stock  of  said  company,  and 
hy  virtue  thereof  became  entitled  to  subscrihe  for  3,375  shares 
of  the  increase  of  capital  stocif  of  said  company  upon  the  terms 
and  conditions  of  said  offer  in  paragraph  three  of  said  complaint 
set  forth-  The  defendant  alleges  that  snid  M.  L.  Parsons  was 
not  the  owner  and  holder  of  record  of  said  last-named  shares  of 
stock  at  the  close  of  business  on  said  20th  day  of  April,  11)12, 
and  defendant  alleges  that  for  a  long  time  prior  to  the  said  20th 
day  of  April,  1912,  to  wit,  several  years  prior  thereto,  the  said 
M.  L.  Parsons  had  sold,  assigned  and  conveyed  all  her  right, 
title  and  interest  in  and  to  said  shares  of  stock  and,  since  said 
sale  and  assignment  and  conveyance  thereof,  had  not  held  any 
interest  whatever  therein  at  any  time  thereafter  and  that  the 
said  M.  L.  Parsons  was  not  at  any  time  entitled  to  subscrihe  for 
any  shares  of  the  increase  of  capital  stock  of  said  company  upon 
the  terms  and  conditions  of  said  offer. 

(3)  As  to  the  statement  made  in  the  fifth  paragraph  of  said 
complaint,  that  on  May  I,  1913,  said  M.  L.  Parsons  for  good 
and  valuable  consideration,  by  instrument  in  writing,  transferred 
and  asfigncd  the  riglit  to  subscribe  for  the  shares  of  the  increased 
capital  stock  of  said  company  attaching  to  said  135  shares  to 
Herbert  Levy,  Guy  W.  Levy  and  C.  Sedgwick  Levy,  partners, 
trading  as  T>evy  Brothers,  defendant  has  not  any  knowledge  and 
information  thereof  sufficient  to  form  a  belief,  and  defendant 
denies  that  the  said  M.  L.  Parsons  was  the  owner  or  holder  of 
record  or  had  any  interest  whatever  in  said  135  shares  or  any 
or  cither  of  them  at  any  time  after  said  offer  to  subscribe  was 
made  and  defendant  alleges  that  said  Parsons  had  not  had  any 
such  interest,  since  her  said  sale,  assignment  and  conveyance 
thereof  as  aforesaid;  and  defendant  further  alleges  that  the  said 
Parsons  had  no  right  to  transfer  or  assign  the  right  to  subscribe 
for  the  said  shares  of  increased  capital  slock  of  said  company 
or  any  or  either  of  said  shares,  and  defendant  denies  that  the 
said  Levy  Brothers  by  reason  of  said  assignment  or  otherwise 
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became  entitled  to  subscribe  for  3,375  shares  of  the  increased 
L-apJtal  stock  of  said  company  or  of  any  share  or  part  thereof. 

(4)  As  to  the  statements  in  the  sixth  and  seventh  paragraphs 
of  said  complaint  wherein  it  is  alleged  that  said  Levy  Brothers 
on  May  3,  1913,  accepted  said  offer  and  subscribed  to  said  3,375 
sharei-  of  the  increased  capital  stock  of  said  company  and  de- 
livered said  subscription  agreement  together  with  the  sum  of 
$6,750.00  at  the  office  of  the  registered  agent  of  defendant  and 
that  the  same  were  received  by  said  defendant,  and  that  on  June 
10,  1912,  said  Levy  Brothers  paid  to  the  comjiany  the  sum  of 
$10,250.00,  the  balance  due  upon  said  subscription,  which  was 
received  by  this  defendant,  this  defendant  alleges  that  neither 
the  said  registered  agent  of  this  defendant  nor  this  defendant 
either  received  said  subscription  agreement  or  said  sums  of 
money  or  either  of  them  under  or  by  virtue  of  any  agreement 
of  this  defendant  or  its  said  registered  agent  that  the  ^ame  should 
be  received  or  taken  for  said  3,375  shares  of  said  increased  stock 
or  any  share  or  part  thereof.  And  defendant  alleges  that  neither 
this  defendant,  nor  its  said  registered  agent,  ever  in  anywise 
agreed  that  said  Irfvy  Brothers  should  subscribe  for  said  in- 
creased capital  stock,  and  neier  recognized  any  right  on  the  part 
of  the  said  I-evy  Brothers  to  make  said  subscription  and  (his 
defendant  alleges  that  any  subscription  agreement  or  any  sum 
or  sums  of  money  received  by  this  defendant  or  its  registered 
agent  from  said  Ivcvy  Brothers,  as  alleged  in  said  paragraphs 
six  and  seven  of  said  complaint,  was  deposited  only  temporarily 
with  said  registered  agent  and  this  defendant,  pending  the  action 
which  should  thereafter  be  taken  by  the  defendant  with  refer- 
ence to  said  subscription;  and  the  defendant  further  alleges 
that  the  defendant  rejected  said  IjCvv  Brothers'  offer  to  subscribe 
to  said  stock,  refused  and  still  refuses  to  deliver  to  said  Ijevy 
Brothers  said  shares  of  said  increase;  and  the  defendant  at  the 
time  of  such  refusal  returned  to  said  I^evy  Brothers  any  money 
and  papers  temporarily  left  with  the  defendant  or  its  registered 
agent  for  the  purpose  ot  such  subscription. 

(5)  Defendant  admits  the  eighth  paragraph  of  said  complaint. 

(6)  Defendant  denies  the  ninth  paragraph  of  said  complaint. 
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(7)  As  to  the  statement  in  the  ieDth  paragraph  of  said  com- 
plaint the  defendant  has  not  any  knowledge  or  information  suffi- 
cient to  form  a  belief,  but  defendant  alleges  that  said  Levy 
Brothers  did  not  on  the  6th  day  of  December,  1912,  or  any 
other  time  own  or  have  any  right,  title  or  interest  in  or  to  said 
135  shares  of  said  stouk  formerly  owned  by  said  Parsons  and 
had  HO  right  to  transfer  or  assign  the  same  or  any  interest 
therein  to  George  W.  C.  Schmidt,  the  plaintiff,  and  the  defend- 
ant denies  that  the  said  plaintiff  had  any  right,  title  or  interest 
whatever  in  and  to  said  135  shares  of  said  stock  or  had  any 
right  whatever  to  subscribe  for  said  3,375  shares  of  said  in- 
crease or  any  share  or  part  thereof.  Defendant  denies  that 
either  said  Levy  Brothers  or  plaintiff  has  been  deprived  of  any 
right  or  opportunity  to  which  he  is  entitled,  or  sustained  any 
damages  whatever  for  which  defendant  is  liable. 

(8)  The  defendant  further  alleges  that  said  offer  made  by 
this  defendant  to  its  stockholders  to  subscribe  for  said  new  stock 
was  by  its  terms  made  only  to  the  owners  and  holders  of  record 
of  said  stock  at  the  close  of  business  on  April  20,  1912,  and  to 
persons  to  whom  such  holders  and  owners  of  record  had  assigned 
shares  upon  presentation  of  a  duly  executed  written  assignment 
thereof.  And  the  defendant  avers  that  the  said  Levy  Brothers 
were  neither  holders  or  owners  of  record  of  said  135  shares  of 
said  stock  or  any  part  thereof  nor  did  they  hold  the  same  or 
any  part  thereof  by  assignment  from  the  holder  of  record  and 
owner  of  said  stock  who  held  the  same  until  the  time  of  said 
assignment,  and  that  the  said  Levy  Brothers  never  gave  or 
offered  to  the  defendant  or  its  registered  a^ent  any  reasonable 
or  satisfactory  proof  or  evidence  that  the  said  135  shares  of 
stock  or  any  share  or  part  thereof  was  held  or  owned  by  the  said 
Parsons  on  the  20th  day  of  April,  1913,  or  at  any  other  time 
since  said  Parsons  sold  and  assigned  and  transferred  her  stock 
as  aforesaid,  and  the  said  Ijevy  Brothers  failed  and  refused  to 
produce  or  submit  to  the  defendant  any  certificate  or  certificates 
for  said  135  shares  or  any  share  or  part  thereof  assigned  from 
any  owner  or  holder  of  record  thereof  although  requested  so  to 
do  by  the  plaintiff. 
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(9)  And  defendant  alleges  that  plaintiff's  said  complaint  does 
not  allege  or  disclose  any  cause  of  action  against  the  defendant 
and  defendant  hereby  and  herein  sets  up  and  raises  the  objection 
that  said  plaintiff  does  not  allege  or  disclose  any  cause  of  action 
against  defendant. 

Gbiqos  &  Uabdino, 

Attometfs  of  Defendant. 

Note:  From  Schmidt  y.  Marconi  Wireless  Tel.  Co.,  90  A.  1017. 


Xo.  97a.  Answer  i^  Action  for  Falre  Abrest  Against 
Justice  of  Peace. 
(Title.) 

The  defendant,  who  resides  at  CJementon,  in  the  county  ot 
Camden,  State  of  New  Jersey,  says  that: 

1.  Defendant  admits  that  in  March,  1919,  proceeding  were 
inslitutod  against  the  plaintiff  by  agents  of  the  New  Jerpt^ 
Society  for  the  Prevention  of  Cruelty  to  Animals,  said  proceed- 
ings being  instituted  before  this  defendant  as  a  duly  constituted 
justice  of  the  peace;  that  the  judgment  rendered  by  the  defend- 
ant in  said  proceedings  was  subsequently  reversed  upon  certio- 
rari proceedings  instituted  by  the  plaintiff. 

8.  Defendant  admits  that  upon  the  institution  of  said  proceed- 
ings before  him,  on  the  sixth  day  of  March,  1912,  after  the  com- 
plaint had  been  sworn  to,  a  warrant  was  issued  by  this  defend- 
ant for  the  arrest  of  the  plaintiff;  that  said  warrant  was  not 
served  or  exhibited  to  the  plaintiff  until  the  hearing  upon  said 
complaint,  which  took  place  on  the  eighth  day  of  March,  1918; 
that  said  plaintiff  had  been  placed  under  arrest  on  the  sixtli  day 
of  March  by  agents  of  said  society  for  violation  of  the  statute 
relating  to  the  prevention  of  cruelty  to  animals,  but  was  not 
brought  before  the  defendant  by  said  agents  on  the  sixth  day 
of  March,  1912,  because  of  his  own  request  that  said  hearing 
should  be  postponed  until  the  eighth  day  of  March,  1918;  that 
on  Fflid  eighth  day  of  March,  1913,  the  plaintiff  appeared  and 
was  given  a  hearing  and  was  adjudged  guilty  of  the  charge  con- 
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tained  in  said  coniplalDt,  and  a  fine  having  been  imposed  by 
said  defendant,  carrying  with  it  certain  costs,  said  plaintiff 
imnipdiately  paid  tlie  same  and  was  released  from  custody;  that 
said  defendant  acted  in  entire  good  faith  and  had  full  and  com- 
plete jurisdiction  of  the  subject-matter  of  said  complaint. 

3.  Defendant  denies  that  the  plaintiff's  liberty  was  unlawfully 
interfered  with  by  him;  that  the  plaintiff's  reputation  was  dam- 
aged by  him,  and  that  the  plaintiff  was  subjected  to  degradation, 
indignity  and  other  losses  by  this  defendant. 

4.  Defendant  will  object  that  the  complaint  discloses  no  cause 
of  action,  as  defendant  would  not  be  liable  for  holding  the  plaint- 
iff in  custody  until  the  fine  and  costs  were  paid  in  the  action 
described  in  said  complaint  while  acting  as  a  duly  qualified  jus- 
tice of  the  peace,  in  good  faith,  in  a  proceeding  over  which  the 
defendant  was  given  complete  jurisdiction  by  the  statute  of  the 
state. 

Grey  &  Archer, 
Attorneys  for  Defendant. 

Note:  Answer  m  Porter  v.  Neilling,  &7  A.  26^.  Jv-dgtneni 
for  defendant  affirmed  hy  Court  of  Errors. 


'So.  98.  Answer  in  Action  of  Kegliqence  Denying  Al- 

LKO-ATION  OF  DEFENDANTS'  NEGLIGENCE  AND  SETTING  IjP  CON- 
TRIBUTOHY  NeGLIGENCEON  PlAINTIFF'S  PaRT. 

Hudson  County  Circuit  Court. 
(Title.) 

The  defendants,  Frederick  Mertens,  who  resides  at  No.  331 
Bayview  avenue,  in  the  city  of  Jersey  City,  Hudson  county, 
and  State  of  New  Jersey,  and  Hattie  Mertens,  who  resides  at 
No.  168  Wegman  Place,  in  the  city  of  Jersey  City  aforesaid, 
answering  the  complaint  of  the  plaintiff,  say: 

1.  They  admit  that  on  the  Srth  day  of  October,  a.  d.  1914,  at 
the  city  of  Jersey  City,  they  kept  certain  premises  known  aa 
the  Apolla  Theatre,  at  the  comer  of  Jackson  and  Wilkinson 
avenues,  Jersey  City,  used  as  a  place  of  amusement  and  say 
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that  they  have  no  knowledgo  whether  the  plaintiff  was  invited 
by  the  payment  of  the  sum  of  raoney  which  she  paid,  and  tiien 
entered  into  said  place  of  amusement;  they  say,  however,  that 
they  kept  a  place  of  amusement  there  in  which  tlie  public  gen- 
erally was  invited  upon  the  payment  of  an  entrance  fee.  They 
eay  they  do  not  know  whether  plaintiff  was  in  said  place  of 
amusement  on  the  21th  day  of  October,  a.,  d.  1914,  or  not,  but 
draiy  that  while  endeavoring  to  leave  said  theatre  and  while 
using  due  care  for  her  safety,  and  by  reason  of  tlie  negligence 
of  the  defendants,  she  was  liurt  by  falling  down  and  injuring 
herself. 

3.  Defendants  admit  that  they  maintained  a  moving-picture 
theatre,  but  deny  that  it  was  kept  dark  and  say  that  it  was  at 
that  time  and  at  all  other  times  perfectly  lighted;  they  admit 
that  there  was  a  stairway  in  said  tlieatre  necessary  for  said 
plaintiff  to  use  in  going  from  the  balcony  to  the  first  floor,  pro- 
vided she  was  in  the  balcony,  of  which  fact  defendants  have  no 
knowledge;  they  deny  that  they  did  u?e  reasonable  care  to  light 
said  stairway  and  deny  that  Ihey  were  under  any  obligation  to 
supply  a  person  to  direct  the  plaintiff  how  to  leave  tlie  premises. 
They  also  deny  that  while  attempting  to  leave  said  place  of 
amusement,  and  while  descending  a  certain  stairway  the  plaint- 
iff by  reason  of  the  darkness  and  the  bad  oonstmetion  of  the 
stairway,  or  by  reason  of  the  fact  that  no  person  had  been  in- 
structed to  warn  or  warned  the  plaintiff  of  any  danger  in  using 
said  stairway,  or  by  reason  that  said  stairway  was  extremely 
steep  or  that  by  reason  of  the  nature  of  the  construction  of  said 
stairway,  or  by  reason  of  the  fact  that  no  pei'son  had  instructed 
or  warned  the  plaintiff  of  any  danger,  she  fell  and  injured  her 
leg  and  knees;  they  also  deny  that  there  was  any  danger  in 
using  said  stairway  or  that  it  was  extremely  steep,  or  that  there 
was  any  platform  in  said  stairway  which  by  reason  of  the  con- 
struction thereof  would  lead  a  person  using  reasonable  cnre  to 
believe  that  he  or  she  was  at  the  Inittom  of  said  stairway.  They 
also  say  that  they  have  no  knowledge  whether  plaintiff  injured 
her  leg  or  not,  but  say  that  if  she  did  fall  and  injure  herself, 
it  was  the  fault  of  her  own  negligence.  They  deny  (!iat  the 
plaintiff  expended  for  medical  expenses  $100. 
23 
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FIBsT  SEPARATE  DEFENCE. 

The  plai'ntii!  wae  guilty  of  contributory  negligence. 

WeLLER  &  LlCHTENSTEIN, 

Attomfys  for  Defendants. 
Note  :    Answer  filed  in  Andre  \:  Mertens,  &6  A.  SOS. 


Xo.  !I9.    Answer  to  Action  Against  Devisee  of  Lands, 
Denying  Liability  of  Deceased  Ancestor  fob  Debt  and 
Confessing  Devise  of  Land  to  Her  by'  the  Deceased  Debtor. 
Sew  Jersey  Supreme  Court, 
Cumberland  County. 
(Title.) 
'  Defendant,  Maude  E.  Fronic,  of  tlie  city  and  county  of  Cam- 
den, State  of  Xew  Jersey,  devisee  under  the  last  will  and  testa- 
ment of  William  Shillingsburg,  Sr.,  deceased,  and  one  of  the 
executors  of  tlie  will  of  ^aid  William  Shillingsbiirg,  Sr.,  deceased, 
answering,  says: 

first  deiensk. 

1.  The  note  for  two  thousand  dollars  sued  upon  was  made  and 
delivere<l  to  the  plaintilf  by  William  Shillingsbui^,  Jr.,  and  the 
said  William  Shillingsburg,  Jr.,  had  no  authority  to  make  or 
deliver  the  said  note  for  William  Shillingsburg,  Sr.,  and  this 
defendant  and  the  estate  of  the  said  William  Shillingsburg,  Sr.. 
are  not  liable  thereon. 

2.  The  plaintiff  had  notice  of  the  lack  of  authority  of  the 
defendant,  William  Shillingsburg,  Jr. 


1.  The  note  for  five  thousand  dollars  sued  upon  was  made  and 
delivered  to  the  plaintiff  by  William  ShillingBbnrg,  Jr.,  and 
signed  by  the  said  William  Shillingsburg,  Jr.,  for  himself  and 
aa  attorney  for  William  Shillingsburg,  but  the  said  William 
Shillingsburg,  Jr.,  had  no  authority  to  make  or  deliver  the  said 
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note  and  tliis  defendant  and  the  estate  of  the  said  William  Sliill- 
ingsburg,  Sr.,  are  not  liable  thereon, 

2.  Tiie  plaintiff  had  notice  of  the  lack  of  authority  of  the 
defendant,  William  Shillinjfsbiirg,  Jr. 

THIRD  DEFKNSK. 

1,  William  Shillingsburg,  Jr.,  wac;  the  maker  of  the  note  for 
five  thousand  dollars  sued  ujwn  and  is  liable  primarily  thereon 
and  this  defendant,  or  the  estate  of  the  said  William  Shillings- 
burg, Sr.,  deceased,  if  liable  at  all  thereon,  liable  secondarily 
only. 

FOURTH   DEPEN'SH. 

1.  That  the  notes  sued  upon  were  for  the  benefit  of  the  de- 
fendant, William  Shillingsburg,  Jr.,  and  thia  defendant  or  the 
estate  of  the  said  William  Shillingsburg,  Sr.,  if  liable  thereon, 
liable  secondarily  only. 

FIFTH  DEFENSE. 

1.  That  the  only  real  estate  devised  to  thia  defendant  by  the 
will  of  said  decedent  was  devised  by  the  following  portions 
thereof :  . 

2.  That  the  only  real  estate  devised  to  the  defendant,  William 
Shillingsburg,  Jr.,  by  the  said  decedent,  was  devised  by  the  fore- 
going paragraph  third  of  said  will  and  by  a  codicil  to  his  last 
will,  by  the  following  provision  thereof : 

3.  That  if  this  defendant  is  liable  at  all  on  said  notes,  she 
is  liable  only  to  the  extent  of  the  lands  devised  to  her  as  afore- 
said. 

4.  That  the  lands  so  devised  to  this  defendant  should  respond 
for  the  liability  on  said  notes,  if  liable  at  all,  only  in  that  pro- 
portion which  the  value  of  the  real  estate  devised  to  her  bears 
to  the  value  of  the  real  estate  devised  to  the  defendant,  William 
Shillingsburg,  Jr. 

5.  That  if  the  estate  of  said  William  Shillingsburg,  Sr.,  is 
liable  at  all  on  said  notes  it  is  liable  primarily  as  to  thia  de- 
fendant, and  this  defendant,  if  liable  at  all  thereon,  is  liable 
secondarily  as  to  said  estate. 

OttA  Cabh, 
Attorneys  of  Defendant. 
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Note  :  Aiiswer  in  Cumberland  Nat.  B'k  y,  Frome,  9^  A.  625. 

Judgment  for  plaintiff  under  this  answer  must  be  apeciai,  thai 
the  debt  be  made  out  of  the  lands  devised,  and  not  general. 


Xo.  100,  Answer  to  Action  Against  Ownee  of  Adtomo- 

BILB  FOR  PeESONAL  INJURIES.      DeNTINO  DRIVER  WAS  DBFBMD- 

ant's  Servant,  and  Setting  Up  Contributory  NEOLiaBNOB. 

New  Jersey  Supreme  Court,  Essex  County. 

(Title.) 

Joseph  Okiu,  a  resident  of  the  city  of  Newark,  county  of 

Kssex,  and  State  of  New  Jersey,  the  defendant  herein,  answers 

the  plaintiff's  complaint  in  this  action  as  followB: 

1.  The  defendant  admits  that  on  the  ninth  day  of  January, 
in  the  year  nineteen  hundred  and  fourteen,  he  was  the  owner  of 
a  certain  automobile;  the  defendant  has  no  knowledge,  informa- 
tion or  belief  sufficient  to  form  an  opinion  as  to  whether  the 
plaintiff  was  lawfully  crossing  Market  street,  in  the  city  of 
Newark,  from  the  south  side  of  said  street  to  the  north  side 
thereof  at  or  near  the  point  where  Washington  street  of  seiid 
city  intercepts  Market  street. 

2.  The  defendant  denies  all  the  allegations  contained  in  par- 
agraph S  of  the  complaint  herein. 

3.  The  defendant  denies  that  the  plaintifE  sustained  any  in- 
juries on  account  of  the  negligence  of  the  defendant  and  his 
agents;  the  defendant  has  no  knowledge,  information  or  belief 
sufficient  to  form  an  opinion  as  to  whether  the  plaintiff  did  sus- 
tain the  injuries  complained  of  in  paragraph  3  of  the  complaint 
herein,  nor  whether  the  said  plaintiff  was  obliged  to  spend  a 
considerable  amount  of  time  in  the  hospital,  nor  whether  he 
was  confined  to  his  home  for  a  long  time,  nor  whether  he  is  still 
able  to  work  and  carry  on  his  business,  nor  whether  said  plaintifF 
has  e.xponded  money  and  how  much  in  order  to  recover  from  his 
injuries;  and  the  said  defendant  insists,  as  aforesaid,  that  what- 
ever injuries  or  loss  or  damage  said  plaintiff  did  sustain  were 
not  sustained  through  the  negligence  of  the  said  defendant  or 
through  the  negligence  of  his  agents. 
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The  defendant  was  not  guilty  of  negligeoce. 

JSECOND  DEFENSE. 

The  agents  of  the  defendant  were  not  guilty  of  negligence. 

THIRD   DEFEKSE, 

The  defendant  was  not  present  at  the  time  of  the  occurrence 
of  the  accident,  nor  were  his  gervants  or  agents  present;  neither 
the  defendant  or  his  servants  or  agenta  caused  tiie  said  accident, 
nor  did  they  contribute  in  any  extent  whatever  to  the  occurrence 
of  said  accident;  and  whoever  was  guilty  of  the  negligence 
which  caused  said  accident,  or  contributed  to  the  occurrence 
thereof,  the  plaintiff  was  guilty  of  contributory  negligence,  of 
which  the  particulars  are  as  follows : 

Whatever  damages  and  injuries  were  sustained  by  the  plaintiff, 
Eiehard  P.  Jennings,  at  the  time  and  place  mentioned  in  the 
complaint,  were  caused  and  contributed  to  by  his  negligence  in 
that  he  negligently  and  carelessly  exposed  himself  to  the  risk 
of  such  an  accident  and  neglected  to  take  preraution  or  to  exer- 
cise care  to  guard  and  protect  himself  against  such  an  accident; 
moreover  at  the  time  and  place  mentioned  in  the  complaint  he 
was  conducting  himself  in  a  careless,  negligent  and  reckless 
manner,  and  was  not  exercising  care  or  taking  proper 
precautions. 

Wherefore  the  defendant  demands  judgment  that  the  com- 
plaint herein  he  di-=mi?petl  with  the  costs  and  disbursements  in 
this  action. 

McCarter  &  Enolish, 
Attorneys  of  Defendants. 

Note:  Filed  ir  Jennings  v.  Oiin.  97  A.  2^9. 
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No.  101,  Answer  to  Action  by  Pcblic  Officer  for 
S.tLARY.  Defense  Plaintiff  an  iNTRnDEB,  and  Hence  not 
Entitled  to  Pat. 

(Title.) 

The  defendant,  Atlantic  City,  a  municipal  corporation  of  the 
county  of  Atlantic  and  State  of  New  Jersey,  says  tliat — 

I.  It  admits  paragraph  one,  two,  three,  four,  six  and  seven  of 
the  plaintiff's  complaint. 

3,  It  admits  the  allefrations  of  paragraph  fine  concerning  the 
call,  election,  canva-=a  and  qualification  and  assumption  of  duties 
of  the  plaintiff  «s  recorder  of  AUimtie  City,  but  denies  that  the 
resolution  of  the  Board  of  Commisaioners  of  Atlantic  City, 
adopted  December  31,  1914  (a  copy  of  which  is  annexed  hereto 
ajid  made  a  part  hereof),  installed  the  plaintiff  in  the  office  of 
recorder  of  Atlantic  City,  Further  answering  said  paragraph, 
defendant  says  that  said  call,  election,  canvass,  qualification  and 
assumption  of  duties  of  office  of  recorder  of  Atlantic  City  were 
without  color  of  law,  and  hence  void  and  did  not  therefore  con- 
fer any  legal  right  or  title  to  the  office  of  recorder  of  Atlantic 
City  upon  the  plaintiff.  That  all  the  other  allegations  in  said 
paragraph  are  hereby  denied. 

3.  It  denies  that  plaintiff  is  encitled  to  the  Bum  claimed  in 
paragraph  eight,  or  any  other  aum. 

DEFENSES. 

4.  That  the  said  call,  election,  canvass,  qualification  and  as- 
sumption of  office  by  plaintiff  were  without  color  of  law,  and 
hence  void,  and  did  not  therefore  confer  any  lawful  right  or 
title  to  the  office  of  recorder  of  Atlantic  City  upon  the  plaintiff, 
and  that  the  plaintiff  is  not  legally  entitled  to  the  salary  for 
said  office  for  said  time. 

5.  That  tlie  plaintiff  is  a  mere  volunteer  in  the  office  of  re- 
corder of  Atlantic  City  for  the  time  alleged  in  the  complaint, 
and  is  not  therefore  entitled  to  any  salary,  even  though  he  did 
perform  the  duties  of  the  said  office. 

6.  That  at  the  time  of  the  election  of  plaintiff,  as  alleged  in 
his  complaint,  and  at  the  time  he  took  his  office,  there  was  a 
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legally  qualified  encumbent  entitled   to  tlie  said  office,  all  oi 
wtiich  the  said  plaintiff  had  knowledge  of. 

7.  That  at  the  time  of  the  demand  by  the  plaintiff  upon  this 
defendant  for  the  salary  sued  for,  and  at  the  time  of  the  institu- 
tion of  the  suit  therefor  by  him,  ha  liad  knowledge  that  Marten 
E.  Keffer  was,  during  all  the  time  claimed  in  his  complaint,  to 
wit,  from  January  1,  1915,  to  July  23,  1915,  the  legal  incum- 
bent and  recorder  of  Atlantic  City,  entitled  to  perform  the 
duties  of  the  office.  That,  therefore,  the  defendant  is  not  liable 
to  pay  plaintiff  for  any  such  services  as  alleged  in  his  com- 
plaint. 

8.  That  Martin  E.  Keffer  instituted  proceedings  in  <|uo  war- 
ranto in  the  Supreme  Court  of  New  Jersey  against  the  plaintiff 
for  the  term  from  January  1,  191.">,  to  July  29,  1915,  and  ob- 
tained a  judgment  of  ouster  againi't  him  in  September,  191.>. 

9.  That  there  is  now  pending  and  undetermined  an  action  in 
the  Supreme  C'ourt  of  New  Jersey  by  tiie  said  Martin  E.  Keffer 
against  this  defendant  for  the  same  amount  and  fialary  af  is 
involved  in  this  suit. 

C.  L.  Cole, 
Attorney  for  Atlantic  Ciiy. 

Xote:  AnsKfr  from  Gaskilt  v.  Atlantic  City.  Judgment 
for  defendant  affirmed  by  Court  of  Errors,  98  A.  SS/i. 


\o.  lOi.    AxswEB  TO  Action  job  Broker's  Commission; 
Failure  of  Purchaseb  to  Buy  Premises. 

Essex  County  Cii'cuit  Court. 
(Title.) 
Defendant,  who   resides  in   the  city  of  Xewark.  county  of 
Essex  and  State  of  New  Jersey,  says : 

(1)  That  be  belie\-eH  that  the  allegationa  of  paragraph  one 
of  the  complaint  are  tnie. 

(2)  First  defense:    That  it  is  not  true  that  the  plaintiff  sold 
the  i)rcniii'es  in  question  for  the  defendant,  Charles  SI.  Knp- 
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ping,  a.=  trustee,  to  Clmrlep  A.  Ten-ill,  for  forty-five  thousand 
dollars. 

(3)  Serond  defense:  This  def.'Eidant  ndmits  tliat  he  signed 
a  paper,  a  copy  of  wliieh  is  annexed  to  the  complaint  purporting 
to  be  an  agreement  of  sale  made  bv  and  between  this  defendant 
and  the  said  Charles  A.  Ternll,  for  the  sale  of  the  premises  in 
qiiestion.  This  defendant  says  thai,  the  plaintiff  was  present  at 
the  time  when  the  said  Charles  A.  Terrill  executed  said  agree- 
ment, and  that  at  that  time  the  said  Charles  A.  Terrill  signed 
the  agreement,  witli  the  intention  not  to  pay  the  consideration 
named  or  take  title  to  the  property  described  therein;  and  tJiat 
at  the  same  time  the  said  Charles  A,  Terrill  was  neither  able 
nor  willing  to  purchase  the  property  in  question  in  accordance 
with  the  terms  of  said  a^eement,  and  since  that  time  has  not 
been  able  or  willing  to  pay  the  consideration  aforesaid,  or  lake 
title  to  the  premises  in  question,  and  never  has  paid  such  con- 
sideration or  taken  title  to  the  property,  all  of  which  was  known 
to  the  plaintiff. 

Cecil  H.  MacMaiion. 
Attorney  for  Defendant. 

Wote:  Filed  in  Smith  v.  Hopping,  95  A.  993.  Order  strUc- 
ing  out  answer  as  frivolous  reversed  by  Court  of  Errors. 


No.  103,  AxswER  TO  Action  for  In.ti"bies  at  Crossixo. 
r>ocr.s  IN  Qro  Was  Private  Way  and  Plaiktiff  Was  a 
TsESPAssER  Thereon. 

New  Jersey  Supreme  Court. 
Hudson  County. 
.       (Title.) 

The  answer  of  the  Central  Railroad  Company  of  New  Jersey, 
a  corp()ration  of  the  State  of  New  Jersey,  having  its  principal 
office  for  the  transaction  of  business  in  the  city  of  Jersey  City, 
county  of  Hudson,  and  State  of  New  Jersey,  says: 

1.  It  admits  that  on,  and  for  a  long  time  prior  to  Deceml)er 
11,  1913,  it  was  a  body  corporate  and  was  engaged  as  a  com- 
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moQ  carrier  of  passengers  and  merchandise  tor  hire,  but  it 
denies  that  it  operated  and  controlled  in  connection  with  its 
buBinees  any  ktildings  leased  to  tenants.  It  admits  that  it  con- 
trols and  operates  a  steam  ferry  on  the  North  River,  but  it  denies 
that  its  steam  ferry  is  at  or  near  the  foot  of  Johnston  avenue 
in  Jersey  City,  Hudson  county,  and  State  of  New  Jersey.  It 
denies  that  it  maintained  in  connection  with  the  buildings  men- 
tioned in  the  complaint  a  street  or  highway.  It  admits  that  it 
owned  and  maintained  a  certain  private  passageway  for  use  in 
connection  with  its  business,  which  said  passageway  was  and 
is  private  property  of  this  defendant  and  which  has  never  been 
dedicated  or  relinquished  to  the  public  use.  It  admits  that 
said  passageway  was  used  by  persons  having  business  in  connec- 
tion with  this  defendant  and  admits  that  said  private  passage- 
way was  the  sole  means  of  ingress  and  egress  to  and  from  the 
ferry  mentioned  in  the  complaint  from  and  to  the  public  streets 
of  Jersey  City. 

2.  It  denies  each  and  every  allegation  contained  in  paragraph 
two  of  the  complaint. 

3.  It  has  no  knowledge  or  information  sufficient  to  fonn  a 
belief  as  to  the  matters  and  things  allied  in  paragraph  three 
of  the  complaint. 

4.  It  denies  each  and  every  allegation  contained  in  paragraphs 
four  and  five  of  the  complaint. 

5.  It  has  no  knowledge  or  information  sufficient  to  form  a  l)e- 
lief  as  to  the  matters  and  things  contained  in  paragraphs  six 
and  seven  of  the  complaint,  but  it  alleges  that  plaintiff  sustained 
no  injuries,  loss  or  damage  by  reason  of  any  negligence  on  the 
part  of  this  defendant,  its  servants,  agents  or  employes. 

As  a  separate  defense  this  defendant  says,  that  at  the  time  the 
accident  mentioned  in  the  complaint  happened,  plaintiff  was  a 
trespasser  on  its  private  property  and  he  therefore  cannot  re- 
cover against  the  company  because  no  unlawful  or  wanton  injury 
is  alleged. 

As  a  separate  d^ense,  this  defendant  says  that  at  the  time  of 
the  happening  of  the  accident  plaintiff  failed  to  exercise  reason- 
able care  for  his  safety  in  that  he  failed  to  observe  the  vehicle 
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which  it  is  alleged  struck  him  although  the  same  was  in  plain 
view  and  defendant  alleges,  therefore,  that  plaintiff  was  guilty 
of  cnntrihutory  negligence  barring  recovery. 

Geohqe  Holues, 
Attonwy  of  Defendant.    ■ 

Xote:    From  Ecanry  v.  Central  R.  R.,  98  A.  -2.3S. 


No,  104.  Answer  to  Action  in  Replevin,  Cl.\iming  Prop- 
erty llNnEH  Chattel  Mortgage. 

Supreme  Court  of  Xew  Jersey. 

Essex  County. 

(Title.) 

Defendants,  George  Bolilen,  Ileiiiy  Bohlen,  Henning  Bohlen 

and  Henry  L.  C.  Kircliner,  residing  in  the  city  of  Newark,  Essex 

county.  New  Jersey,  say  that : 

1.  They  admit  the  truth  of  the  matter  contained  in  para- 
graph one  of  tlie  complaint. 

2.  The  defendants,  George  Bohlen,  Henry  Bohlen,  Henry  L. 
C.  Kircliner,  answering  separately,  say  they  disclaim  all  right 
to  the  property  described  in  the  complaint, 

3.  The  defendant,  Henning  Bohlen,  denies  the  truth  of  the 
second  paragraph. 

4.  The  defendant,  Henning  Bohlen,  further  says,  that  on 
November  94,  1913,  he  caused  a  certain  chattel  mortgage  en- 
cumbering the  goods  and  chattels  mentioned  in  the  complaint 
— which  mortgage  was  open  of  record  in  tlie  register's  office  in 
the  county  of  Essex,  aforesaid — to  be  foreclosed  bv  John  Mc- 
Nellen,  sergeant-at-arms,  of  the  First  District  Court  of  the 
City  of  Newark,  and  a  sale  of  the  said  goods  was  conducted  in 
legal  manner  by  the  said  John  McNellen;  that  upon  such  sale 
on  the  said  twenty-foui-th  day  of  November,  this  defendant. 
Henning  Bohlen,  purchased  the  said  goods  and  chattels,  he  be- 
ing the  highest  bidder  therefor. 

5.  The  defendants,  George  Bohlen  and  Henning  Bohlen,  say 
further,  that  when  the  levy  and  sale  on  the  judgment  mentioned 
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in  the  complaint  by  said  plaintiff  was  Imd  on  the  first  day  of 
December,  nineteen  hundred  and  thirteen,  the  said  George 
Bolilen  wag  no  longer  the  owner  of  said  goode,  and  that  the  said 
Henning  was  then  the  legal  owner  thereof. 

6.  Defendant  Henning  Bohlen  says  further  that  he  wae  served 
with  a  demand  as  stated  in  paragraph  six  of  the  enmplaint,  but 
tliat  he  waa  not  compelled  to  comply  under  the  circumstances. 

1.  Defendant,  Henning  Bohlen,  says  further  that  he  became, 
on  the  twenty-fourth  day  of  November,  and  still  is,  the  rightful 
oft-ner  of  the  said  goods,  and  entitled  to  the  immediate  posses- 
sion thereof. 

8.  Defendant,  Henning  Bohlen,  denies  further  that  he  has 
wrongfully  detained  said  goods  as  alleged  in  paragraph  seven 
of  the  complaint. 

9.  Paragraphs  three  and  four  of  the  complaint  are  admitted. 

10.  Defendant,  Henning  Bolilen,  demands  possession  of  the 
(■aid  goods  and  chattels  and  two  hundred  dollars  ($200,00) 
damages. 

Aiiornpya  of  Defendants. 

Note:  Ansvrr  filed  in  Wilkinmn.  Gnddix  <f  Co.  v.  Bohlen, 
07  A.  376. 


Xo.  lO.'t.  AxRWERTO  Action  on  Promissory  \otks  SKTriNo 
Fp  Waxt  of  Consideration. 
(Title.) 

Defendant,  residing  at  N'o.  303  Roseland  avenue,  Essex  Fells, 
^ew  Jersey,  says : 

(1)  Ho  denies  the  truth  of  the  matters  contained  in  the  com- 
plaint, except  so  far  as  admitte<l  in  the  following  statement: 
Defendant  admits  the  making  of  the  promissory  notes  set  forth 
in  said  complaint,  and  says  that  said  notes  were  delivered  to 
Morris  B.  Van  Valen  without  any  consideration  therefor,  and 
under  an  agreement  made  between  the  defendant  herein  and 
the  said  Morris  B.  Van  Valen  and  William  V.  .\.  Keeler  that 
said  notes  should  not  become  vaiid  or  used  or  delivered  or 
negotiated  unless  and  until  the  amount  representeil  by  each  note, 
either  in  ca'h  or  its  equivalent,  should  be  paid  to  defendant :  that 
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defendant  never  received  any  consideration  for  any  of  Baid  notes 
from  the  said  Morris  B.  Van  VaJen  or  from  the  said  William  V. 
A.  Keeler,  or  from  anyone  else;  that  plaintiff  did  not  pay  any 
-consideration  for  said  notes,  and  that  plaintiff  obtained  posses- 
sion of  said  notes  with  full  knowledge ;  that  said  notes  were  not 
to  become  valid,  or  used,  or  delivered  or  negotiated  until  the 
-consideration  therefor  had  been  paid  to  defendant,  and  with  full 
knowledge  that  no  consideration  had  ever  been  paid  to  the  maker 
-of  said  notes, 

Benjamin  F.  Jones, 
Attorney  for  Defendant. 

N"otb:    Filed  m  McCormarlc  v.  W'iUmms,  95  A.  978. 


Xo.  106.  Answef  to  .Action  to  Enforce  Agheement  to 
Assume  Cebtain  Mechanics'  Liens,  I>efenre  Liens,  Action 
Brought  for,  Not  Legal  Liens. 

Monmouth  Circuit  Court. 
(Tills.) 

Frederick  F.  Coleman,  one  of  the  defendants  in  the  above- 
entitled  eaupe,  residing  in  the  city  of  Asbury  Park,  Monmouth 
county.  New  Jersey,  says;  He  denies  the  truth  of  the  matters 
-contained  in  the  plaintifTs  complaint. 

Defense  to  iirst  count:  Defendant  has  no  knowledge  that 
plaintiff  sues  for  labor  performed  or  materials  furnished  in  the 
-alterations  of  the  Criterion  Tlieatre  at  Asbury  Park,  New  Jersey, 
save  that  as  he  is  infonned  in  plaintiff's  complaint;  and  he 
denies  that  he  is  in  any  way  respouBihle  for  any  labor  performed 
or  materials  furnished  by  the  plaintiff  in  this  l>ehalf. 

Defense  to  second  count:  This  defendant  has  no  knowledge 
that  Ellis  G.  Potter  is  the  person  who  contracted  any  debt  for 
labor  or  materials  with  the  defendant  on  ?aid  building  save  ae 
he  is  infonned  by  his  complaint. 

Defense  to  third  count:  This  defendant  denies  that  he  as- 
■sumed  plaintiff's  debt  in  writing  or  agreed  to  pay  the  same. 
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Further  defease:  Defendant  sayg  that  he  made  no  contract 
with  plaintiff  whatsoever  for  any  purpose;  no  contractual  re- 
lations whatsoever  with  plaintiff  and  this  defendant  ever  existed' 
as  stated  in  said  complaint.  That  he  did  not  agree  to  pay  for 
any  labor  or  materials  used  in  the  erection  or  alteration  of  the 
theatre  building  mentioned  in  plaintiff's  complaint  or  assume 
to  pay  plaintiff  anything  therefor;  that  plaintiff  never  had  nor 
has  he  now  a  lien  against  the  building  and  lands  mentioned  in 
said  complaint  or  against  this  defendant. 

Further  defense:  Defendant  says  that  the  alleged  agreement 
between  one  Potter  and  himself  attached  to  plaintiff's  complaint 
is  not  legally  enforceable  against  this  defendant;  tliere  is  no- 
privity  of  contract  between  plaintiff  and  defendant;  that  said 
alleged  agreement  was  not  made  for  the  beneUt  of  plaintiff;, 
that  whatever  remedy  plaintiff  has,  if  any,  lies  solely  between 
plaintiff  and  the  person  that  contracted  with  this  plaintiff  for' 
any  labor  or  materials  in  this  behalf. 

Further  defense:  The  alleged  agreement  on  the  part  of  this 
defendant  and  Ellis  (1.  Potter  by  and  under  which  plaintiff 
claims  defendant  assumed  legal,  enforceable  and  valid  mechanics'^ 
liens  for  labor  and  materials  used  in  the  alteration  and  con- 
struction of  said  theatre  building,  so  far  as  the  defendant  is  con- 
cerned is  wholly  without  consideration  and  void  in  law. 

Further  defense:  Plaintiff  never  had  any  legal,  valid  and  en- 
forceable mechanics'  Hens  for  labor  and  materials  used  in  the 
addition  or  alteration  of  the  theatre  building  mentioned  in  his 
complaint  against  this  ilefondant. 

Further  defense:  Tliat  the  alleged  agreement  between  one 
Potter  and  this  defendant  is  void  in  that  Potter  has  failed  to 
perform  liis  agreement  with  defendant,  and  that  said  alleged 
agreement  is  void  and  of  no  legal  effect  whatsoever,  and  especially 
of  no  legal  efTect  or -benefit  to  the  plaintiff. 

Furtlier  defence:  Plaintiff  cannot  maintain  any  action  at  law 
under  said  alleged  agreement  annexed  to  his  complaint. 

Further  defense;  Plaintiff  in  law  cannot  claim  any  benefit 
arising  through  paid  alleged  agreement. 

Further  defense:  The  alleged  agreement  attached  to  plaintiff's 
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declaration  is  not  a  correct  copy  of  any  agreement  which  the 
defendant  signed. 

Further  defense:   The  alleged  contract  attached  to  plaintiff's 
declaration  is  not  the  contract  of  this  defendant. 

Further  defense:   Plaintiff  has  no  legal  right  or  status  under 
said  agreement  against  this  defendant  either  at  law  or  in  equity. 
Further  defense:    Said  alleged  agreement  was  not  designed 
or  intended  for  the  benefit  of  plaintiff,  and  plaintiff  cannot 
maintain  any  action  against  this  defendant  thereunder. 
Charles  E.  Cook, 
Attorney  for  Defendant 
Frederick  F.  Coleman. 

Note:    From  Rugarber  v.  Potter,  90  A.  1031.    Judgment  for 
defendant  affirmed  by  Court  of  Errors. 


No.  107.  Answee  to  Action  Undek  Death  Act — Settisg 
Up  Contributobt  Negliqencb  of  Deceased. 
Hudson  County  Circuit  Court. 
(Title.) 
The  defendant  corporation  answers  as  follows: 
Defendant,   Erie   Railroad   Company,   a  corporation   of  the 
State  of  New  York,  having  its  principal  oflSce  and  place  of 
business  in  New  Jersey,  at  the  foot  of  Pavonia  avenue,  Jersey 
City,  Hudson  county,  New  Jersey,  says  that: 

1.  H  denies  the  truth  of  the  matters  contained  in  the  com- 
plaint, except  that  it  admits  the  allegations  of  paragraphs  one, 
two  and  three  thereof;  and  also  admits  the  allegations  in  para- 
graph four  that  the  plaintiff's  intestate  while  crossing  the  said 
highway  was  killed  by  a  train  operated  by  the  defendant. 

2.  The  accident  alleged  in  the  complaint  was  due  directly  to 
contributory  negligence  on  the  part  of  the  plaintiff's  intestate. 

Collins  &  Corbin, 
Attorneys  of  Defendant. 

'  Note:    From  Materka  v.  Erie  R.  R.,  9.5  A.  Hia. 
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Xo.  108.  Answer  to  Dajiaok  Slit  Settixo  Up  Contribv- 
TORY  Xegligexcb,  Isdependest  Contractob  and  Xeolioence 
OF  Fellow  Servant  as  1>efensi'3. 

Essex  Countv  Circuit  Court, 
(Title.) 
The  answer  of  the  defendant,  a  corporation,  liaving  aa  office 
and  place  of  business  at  No.  355  Central  avenue,  Newark,  New 
Jersey,  to  the  complaint  of  the  plaintiff  says: 

FIFST  DEFENSE. 

1.  It  admits  that  on  December  31st,  lOVi,  it  had  the  pos- 
session, control  and  management  of  a  certain  building  in  the 
rear  of  the  premises  known  and  designated  as  No.  355-365 
Central  a\emie,  in  the  city  of  Newark,  but  this  defendant  denies 
that  then  and  there,  by  its  servants  and  employees,  it  was  en- 
gaged in  ajtering,  changing  and  making  additions  to  said  build- 
ing, and  altering  and  changing  the  foundations  and  supports 
thereof,  and  excavating  thereuuder,  and  says  that  whatever  work 
was  done  in  altering,  changing  or  making  additions  to  the 
building,  was  done  by  an  independent  contractor,  one  Antonio 
LaConte,  and  not  by  this  defendant. 

2.  It  admits  the  statements  of  the  second  paragraph  of  the 
complaint. 

3.  It  denies  each  and  every  of  the  statements  of  the  third 
paragraph  of  the  complaint. 

4.  It  has  no  knowledge  sufficient  to  form  a  belief  as  to  the 
injuries  suffered  and  sustained  by  the  plaintiff,  if  any. 

SECOND  DEFENSE. 

The  defendant  is  not  guilty  of  the  negligence  charged  in  the 
complaint. 

THIRD  DEFENSE. 

The  defendant  violated  no  duty  which  it  owed  to  the  plaintiff. 
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FOURTH  DEFENSE. 


Tlie  work  of  altering,  changing  and  making  additions  to  the 
building  of  the  defendant  was  done  by  an  independent  con- 
tractor, one  AntoDio  LaConte. 

FIFTH  DEFENSE. 

TJie  injuries  sustained,  if  any,  by  the  plaintiff,  were  due  to- 
the  negligence  of  the  fellow-servants  of  the  plaintiff  employed  by 
the  Baid  Antonio  LaConte, 

McCabtee  &  English, 
Attorneys  of  Defendant. 

Note:  From  De  Yincenzo  v.  John  Sommer  Faucet  Co.,  9Jf 
A.  57$. 


No.  109.    Answer  Settino  ui"  that  Plaintiff,  Being  a 
Foreign  Corporation  and  not  Hating  Authority  to  do 
Business  in  State,  Cannot  Maintain  Action. 
Passaic  County  Circuit  Court. 
(Title.) 

The  defendant.  Max  Stamm,  of  the  city  of  Paterson,  in  the 
county  of  Passaic  and  State  of  New  Jersey,  Bays  that — 

First  defense:  The  plaintiff  is  a  foreign  corporation  doing^ 
business  in  the  State  of  New  Jersey,  without  having  first  ob- 
tained a  certificate  from  the  Secretary  of  State  of  New  Jersey 
authorizing  it  to  transact  businesrf  in  this  state,  as  required  by 
section  07  of  "An  act  concerning  corporations"  (Revision  of 
1S96),  and  is  prohibited  from  maintaining  an  action  on  a  con- 
tract made  in  this  state  by  section  98  of  "An  act  concerning 
corporations"  (llevision  of  1896),  The  contract  on  which  this 
suit  is  brought  waa  made  in  tlie  State  of  New  Jersey. 

Second  defense:  At  the  time  of  the  making  of  the  contract 
between  plaintiff  and  defendant  tlie  plaintiff  agreed  to  forward 
defendant  certain  bookcases  of  the  value  of  twenty  dollars, 
which  it  has  failed  to  do.  The  defendant  claims  the  sum  of 
twenty  dollars  by  way  of  counter-claim  against  plaintiff. 
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Third  defease:  At  tlic  time  of  the  -making  of  tlie  contract 
between  plaintiff  and  defendant  the  plaintiff  agreed  to  allotf 
the  defendant  the  sum  of  twenty  dollars  discount  on  tlie  final 
payment,  which  it  has  failed  to  do. 

(Signed)  Benjamin  L.  Steix, 

Attorney  for  PrfenJant. 

Notb:    From  Funk  £  Wa^nalls  Co.  v.  Stamm,  88  A.  1050. 


oohplahtts. 


No.  110.  Complaint,  Alibsatiox  of  Affection  of 
Plaintiff's  Husband. 

Hudson  County  Circuit  Court. 
(Title.) 
Plaintiff,   Alice  Sweeney,   refiding   in  Jersey   City.   Hudaon 
county,  New  Jersey,  says  that — 

1.  Eugene  Sweeney  was,  at  tlie  times  hereinafter  mentioned, 
the  husband  of  the  plaintiff. 

2.  Between  the  months  of  Febraary  and  September,  1914,  the 
plaintiff  and  her  husband  were  living  happily  together  as  man 
and  wife,  in  Bayonne  and  Jersey  City,  New  Jereej'. 

3.  During  that  time  the  defondHUt,  contriving  and  wrongfully 
intending  to  injure  the  plaintiff  and  to  deprive  her  of  the  com- 
fort, society  and  aid  of  Eugene  Sweeney,  the  husband  of  tlie 
plaintiff,  alienated  and  destroyed  his  affection  for  the  plaintiff, 
and  thereby  the  affections  of  the  said  Eugene  Sweeney  for  the 
plaintiff  were  lost. 

4.  As  a  result  of  the  defendant's  said  actions,  and  by  her  in- 
fluHice  and  persuation,  the  said  Eugene  Sweeney  neglected  and 
ill-treated  the  plaintiff,  and  remained  away  from  his  home  for 
several  days  on  divers  occasions  between  the  months  of  February, 
1914,  and  Januarj-,  1915. 

5.  That  on  divers  days,  between  the  months  of  Febraary, 
1914,  and  January,  1915,  tlie  defendant  debauched  and  carnally 
knew  tlie  said  Eugene  Sweeney,  husband  of  the  plaintiff. 

34 
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(>.  And,  as  a  result  of  the  defendant'E  actions,  and  by  her  in- 
flucncc  anil  pernuation,  tlie  said  Eugene  Sweeney  caused  the 
{ilaintitT  tn  leave  him  and  her  home,  to  wit,  on  January  .2d, 
IDir.. 

7.  By  reanon  of  the  premises  the  plaiotitf  has  been,  and  is 
still,  deprived  by  tlie  defendant  of  the  comfort,  society  and  aid 
of  her  Inipband,  and  has  been  put  to  great  trouble  and  expense 
in  endeavoring  to  regain  the  affections  of  her  husband,  and  ha? 
piifTered    great    distress   of    body   and    mind    to    her    damage, 

ff-jrt.ooo.oo. 

Wherefore.  plniniifT  demands  $2r>;000.00  damages. 

H'BRBsrF  Clark  Giison, 

Attorney  for  Plaintiff. 

Notk:  Coiiii>lain4  in  Sircenei/  v.  Miner,  ,9.7  A.  1011,.  Judg- 
tiirnl  iiink-ing  ahuolutf  nilc  to  fhotc  rniine  u^y  procf^  should  not 
be  sit  n.fi'fr  for  iintit  iif  iluf  ^rrire.  affrmed  by  Court  of 
f!r,.yr,. 


Xo.  111.  CaMPL.MST  ox  Action  bt  Wife  fob  Aliksatios 
OF  TIi-sBAxn's  Affkctioxs.    Two  Counts. 

Xew  Jersey  Supreme  Court,  Essex  County. 
(Title.) 

Plaintiff.  n<siding  at  N'ewark.  Xew  Jerwr,  8*ys  that — 

1.  On  June  33,  1903,  at  Xewark,  in  county  of  EsEex,  she  be- 
came the  wife  of  E.  S.,  and  sl>e  and  her  hiisliand  lived  happily 
thereafter  as  man  and  wife,  at  Newark  aforesaid. 

^.  That  thereupon  tlte  dofwdants,  W.  S.  S.,  J.  S..  G.  W.,  and 
J-  \V„  her  hu^and.  contriving  and  maliciously  intending  to 
ai^n^icM'  and  injure  tlw  plaintiff  and  to  deprive  her  of  the  com- 
fort, ivuip«ny  and  follow-ihip  of  hor  jaid  husband,  the  said  E.  S., 
then  and  now  the  huiitiand  of  tlio  plaintiff,  and  of  her  support 
frvmi  l-.ini  and  aid  and  assistance  in  domestic  affairs  and  ber 
i'hara.;(T  as  a  lawful  wife,  did  shortly  after  said  marriage  and 
fn~;«  s'-.itiiie  da:!y  until  May  ifi  last  past,  at  Xowart  aforessid. 
wTvr.jr-,:"y,  injuriously.  ma!i,ioufly  and  with  intent  as  afomud 
«;:»v,  '.r.srijato.  persna.le.  aid  and  procure  the  aid  E,  S_  hvs- 
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band  of  the  plaintifF,  unlawfully  and  against  the  will  of  the 
plaintifF  to  desert  her  and  depart,  absent  and  separate  himself 
from  her  and  to  continue  bo  absent,  separate  and  apart  from  her 
against  her  consent. 

3.  That  by  means  of  which  malicious  enticem«it,  instigation, 
procurement,  aid  and  action  of  the  defendants,  the  said  E.  S., 
the  husband  of  the  plaintiff,  afterwards  on  the  day  last  afore- 
said, at  Newark  aforesaid,  against  plaintiff's  consent  and 
secretly,  deserted  her,  his  said  wife,  the  plaintiff,  and  hath  con- 
tinued absent,  separate  from  her  in  some  place  fixed  by  the  de- 
fendants and  which  they  refuse  to  reveal. 

4.  That  by  reason  of  the  premises  the  said  plaintiff,  wife  of 
the  said  E.  S.,  hath  been  deprived  and  wholly  lost  the  comfort, 
company  and  fellowship  of  her  said  husband  and  his  aid  and  as- 
sistance and  support  in  her  domestic  affairs  which  she,  during 
that  lime,  ought  and  would  have  had  and  enjoyed  with  her  said 
husband. 

5.  Plaintiff  claims  as  damages  ten  thousand  dollars  ($10,- 
000.00). 

COUNT   V. 

1.  On  June  29,  1903,  at  Newark,  in  tlie  county  of  Essex,  the 
plaintiff  was  joined  in  lawful  matrimony  to  and  became  the  wife 
of  E.  L.  S. 

2.  That  soon  after  the  said  marriage  of  plaintiff  with  the  said 
E.  L.  S.,  and  while  tliey  were  living  happily  together  as  man 
and  wife,  the  defendants,  W.  S.  S.,  J.  S.,  0.  W.,  and  J.  W.,  her 
husband,  wrongfully  contriving  and  intending  to  deprive  her  of 
the  comfort,  society  and  aid  of  her  husband,  did  maliciously  and 
by  numerous  conversations  and  letters  attack,  asperse,  slur  and 
run  down  the  character,  habits  and  behaviour  and  actions  of  the 
plaintiff,  with  the  intent  maliciously  to  persuade  the  said  E.  S. 
that  she  was  not  a  good,  true  and  loving  wife  to  him,  with  the 
purpose  of  causing  the  said  E.  L.  9.  to  abandon  the  plaintiff 
and  with  the  malicious  intent  to  destroy  the  affection  existing 
between  the  plaintiff  and  said  E.  L.  S.,  and  to  excite  ill-will  and 
hatred  on  his  part  toward  her. 

3.  That  she,  the  plaintiff,  has  always  been  a  good,  true  and 
loving  wife  to  the  said  E.  L.  S.,  as  was  known  to  the  defend- 
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ante,  and  the  said  defendants  so  conspiring  with  said  intent  ■ 
threatened  that  if  the  said  E.  L.  S.  remained  with  the  plaintiff 
he  should  have  no  more  to  do  witii  them,  the  defendants  being 
the  father,  stepmother,  sister  and  brother-in-law  of  the  said 
E.  L.  S.,  and  the  defendants  procured  said  E.  L.  S.  to  leave  hia 
wife,  the  plaintiff,  and  promised  to  find  him  work  if  he  would 
leave  her  and  pay  his  expenses  away  from  her, 

4.  On  or  about  April  30,  1908,  the  E.  L.  S.,  in  consequence  of 
the  said  actions  of  defendants,  becoming  dissatisfied  and  discon- 
tented with  his  wife,  the  plaintiff,  and  in  pursuance  of  the 
wishes  of  said  defendants  and  with  their  monetary  and  other 
aid,  suddenly  and  without  notice  or  warning  abandoned  his  wife, 
the  plaintiff,  and  went  to  Chicago. 

5.  On  or  about  May  16,  1908,  said  E.  L.  S.  returned  to  his 
wife,  the  plaintiff,  and  once  again  plaintiff  and  E.  L.  S.  lived 
happily  as  man  and  wife  at  Newark  aforesaid. 

6.  That  plaintiff's  husband  had  scarcely  arrived  home  yriih 
the  plaintiff  when  said  defendants,  maliciously  contriving  and 
conspiring  as  aforesaid,  renewed  their  said  malicious  endeavors, 
persuBsionB,  threats  and  promises  in  order  to  make  said  E.  L.  S. 
abandon  the  plaintiff. 

7.  Finally  on  or  about  May  26,  1908,  in  consequence  thereof, 
said  defendants,  conspiring  and  intending  wrongfully  and  ma- 
liciously, and  with  intent  as  aforesaid,  enticed  the  said  E.  L.  S. 
away  from  the  plaintiff  and  have  ever  since  detained  him  and 
harbored  him,  against  the  consent  of  the  plaintiff,  and  in  opposi- 
tion to  her  utmost  peaceable  efforts  to  obtain  him  from  the  cus- 
tody, control  and  influence  of  the  defendants,  and  refuse  even 
to  let  the  plaintiff  know  where  he  is  or  his  post-office  address. 

8.  By  reason  of  the  premises  the  plaintiff  has  been  and  still 
ia  wrongfully  deprived  by  the  defendants  of  the  care,  love,  con- 
fidence, protection,  help,  support,  comfort  and  society  of  her 
husband,  said  E.  L.  S. ;  that  by  renson  of  said  wrongful  entice- 
ment and  detention  of  her  husband,  plaintiff  has  been  forced  to 
go  and  live  with  her  father  and  has  been  deprived  of  her  home 
and  of  the  social  intercourse  and  confidence  of  her  friends  and 
is  doubted  by  those  who  do  not  know  her,  and  has  suffered  great 
mental  pain  and  her  reputation  hurt  in  the  community,  and  has 
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been  put  to  great  trouble  and  expeuBe  in  endeaToring  to  find 
her  hufibaud  in  order  to  re-eetablish  happy  relations  between 
them. 

9,  PlaintiS  claims  &b  damages  ten   .housand    ($10,000,00) 
dollars. 


Attorneys  of  Plaintifj 


Xote:  Above  complaint  is  adapted  to  meet  reqairenwnts  of 
new  Practice  act  from  declaration  from  office  of  CoHlandt  & 
Wayne  Parker,  held  good  on  demurrer  in  case  of  Sims  v.  Sims, 
7.9  L.  577,  76  Atl.  106S,  29  L.  R.  A.  {N.  S.)  8J,3. 


No.  112.    Complaint.    Action  for  Board  of  Hobbbs. 

New  Jersey  Supreme  Court,  Monmouth  County. 
PlaintifE,  Tesidiug  at  the  village  of  Shrewsbury,  county  of 
Monmouth  and  State  of  New  Jergey,  says  that: 

1.  At  and  during  the  timea  hereinafter  designated  in  {lay 
venue)  the  said  plaintiff  did  at  the  request  of  the  said  defend- 
ant take  for  board  and  hire,  the  horses  of  said  defendant  and 
did  cause  said  horses  to  be  pastured  upon  the  lands  of  said 
plaintiff,  and  did  provide  them  with  proper  food,  shelter  and 
oare  for  a  reasonable  consideration,  which  the  said  defendant 
did  agree  to  pay  therefor. 

2.  Defendant  has  not  paid  the  same. 

PlaintifE  demands,  as  damages.  $1,526.95  with  interest 
thereon  from  July  10th,  1914. 

JoHK  S.  Appleoate  &  Son, 

Attorneys  of  Plaintiff. 

Note:  Complaint  in  Fanshawe  v.  Rawiins,  9i  A.  S8S,  98  A. 
439.  Judgment  for  plaintiff  reversed  and  new  trial  granted  by 
Court  of  Errors. 
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No.  113,    Complaint.     Action  op  Neglicekce  Against 
Raileoad    Company    fob    Fbiohtbninq    Hobse   on    Pdblic 
Street,  Causing  It  to  Edn  Away  and  Injuke  Plaintiff, 
New  Jersey  Supreme  Court,  Atlantic  County. 
(Title.) 

Plaintiff,  residing  (etc.),  says  that: 

1.  On  or  about  the  21st  day  of  April,  1907,  defendant  waa  a 
corporation  incorporated  under  the  General  Bailroad  act  of  the 
State  of  New  Jersey  and  was  operating  its  engine  and  care  lon- 
gitudinally on  Atlantic  avenue,  a  public  highway  in  Atlantic 
City,  Atlantic  county,  to  wit,  at  Mays  Landing,  in  the  county 
aforesaid. 

3.  It  then  and  there  became  and  was  the  duty  of  the  defend- 
ant to  use  reasonable  care  to  protect  persons  who  might  be  in 
the  lawful  use  of  said  highway, 

3.  On  said  day  plaintiff  was  driving  on  and  along  said  At- 
lantic avenue  near  North  Carolina,  when  a  locomotive  of  de- 
fendant company,  in  charge  of  one  of  its  servant;;,  was  stopped 
on  said  Atlantic  avenue  at  the  North  Carolina  avenue  crossing 
and  at  time  plaintiff,  while  so  driving  and  in  the  exercise  of 
care,  was  invited  by  the  agent  of  said  defendant  in  charge  of 
said  engine  to  cross  from  the  northerly  to  the  southerly  side  of 
said  Atlantic  avenue  in  the  rear  of  said  locomotive. 

4.  WTiile  in  the  act  of  crossing  in  the  rear  of  said  engine, 
pursuant  to  said  invitation,  the  agent  in  charge  of  defendanl*s 
engine  carelessly  and  negligently  backed  said  locomotive  so  near 
the  horse,  and  in  plaintiff's  efforts  to  guide  the  horse  away  from 
said  engine  and  prevent  the  horse  and  plaintiff  from  being  run 
over,  the  carriage  in  which  he  was  driving  was  upset  and  he 
was  thrown  out. 

5.  Plaintiff  thereby  sustained  serious  and  permanent  injury 
to  his  head,  arms,  shoulders,  legs  and  spinal  column,  causing 
plaintiff  to  be  confined  to  his  bed  for  a  long  space  of  time  dur- 
ing all  of  which  he  suffered  physical  pain  and  mental  anguish, 
losing  his  salary,  causing  him  to  expend  a  large  sum  of  money 
for  board,  nurse  hire,  doctor's  bills,  medicine  and  so  injuring 
him  as  to  permanently  incapacitate  him  from  future  work,  in- 
volving him  in  future  pain  and  suffering. 

Plaintiff  demands  as  damages  $5,000. 
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Note:    Above  complaint  founded  upon  dedtu-ation  filed  in 
case  of  Carman^  v.  West  Jersey  £  S.  R.  B.  Co.    Judgment  for 

plaintiff  for  $$^00  a^fbrmed  by  Court  of  Errors.    74  A.  656, 

7s  L.  -&m. 


Xo.  114.  CoMPLAiKT.  Action  Against  Street  Kailwat 
Company  fob  Feightbninq  Horse  by  Neolioent  Operation 
OF  Cars. 

AtlaDtic  County  Circuit  Court. 
(Title.) 
IMaintiff  residing,  etc.,  says  that: 

1.  On  or  about  the  18th  day  of  January,  1902,  the  defendant 
operated,  on  Atlantic  avenue,  in  Atlantic  City,  to  wit,  at  Mays 
Landing,  in  said  county,  trolley  cars,  and  was  bound  to  operate 
them  in  a  prudent  and  reasonably  safe  manner. 

2.  The  plaintiff,  at  the  time  aforesaid,  was  carefully  and  law- 
fully driving  a  horse  and  wagon  along  said  avenue. 

3.  The  defendant's  agents,  disregarding  their  duty  as  afore- 
said, negligently  and  carelessly  propelled  one  of  its  said  trolley 
cars  in  such  a  negligent  manner  and  with  such  speed  and  noise 
as  to  cause  plaintiff's  horse  to  become  unmanageable  and  to  run 
away  and  to  throw  plaintiff  upon  the  ground. 

4.  The  plaintiff  was  thereby  cut,  bruised,  maimed  and  per- 
manently disabled  and  caused  to  suffer  great  pain  of  body  and 
mind,  and  expend  largo  sums  of  money  in  his  efforts  to  be 
cured  of  such  injuries. 

The  plaintiff  demands  as  damages  $10,000. 


Altoi-neij  of  Plainliff. 

Xote:  Abore  complaint  is  adopted  from  declaration  filed  in 
case  of  Applegale  v.  West  Jersey  &  S.  E.  R..  65  A.  121,  IS  L. 
722.  Jndijmeiit  for  plaintiff,  $3,800,  affirmed  by  Court  of 
Errors. 
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No.  115.      COJIPLAIXT  FOR  T.VKIXO  AMD  ImPODNDINU  PLAINT- 
IFFS Dog. 

(Title.) 

I'laintiff,  re.sidiiig,  elf.,  says  tliat : 

1.  On  or  about  tlie  day  of  at  (lay  reniie), 

the  (lefcndiint,  T.  G.,  with  force  and  arms  took,  seized  and 
foreilily  famed  and  dragged  away  a  certain  dog  of  the  plaintiff, 
and  being  of  the  value  of  $yO,  and  iinpoxinded  and  caused  and 
profiired  tlie  same  to  be  impounded,  and  to  be  kept  and  detained 
and  so  impounded  for  two  days  and  until  the  plaintiff  was  forced 
and  obliged  to  pay  and  did  pay  tlie  s'um  of  SflO  to  have  his  ilog 
redeeiiiod  and  restored  to  him. 

•i.  Plaintiff  demands  as  damages  $. 

Atlornci/. 


Xo.    Uli.    C'U-MPLAIKT    FOR    ISJLHIKS    BY    TIIK   BiTR   OP   A    Vl- 

ciocs  Don  Owned  by  Defexdakt. 

Union  County  Circuit  Court. 
(Title.) 
Plaintiff,  C.  M.,  residing  at  ,  says  that : 

1.  Upon  the  tiiirteenth  day  of  January,  nineteen  hundred 
and  six,  at  the  city  of  Elizabetli,  in  the  county  of  Union,  and 
State  of  Xew  Jersey',  the  said  defendant,  was  the  owner  and 
proprietor  of  a  certain  public  house  in  the  said  city  of  Elizabeth, 
and  that  as  such  said  owner  and  proprietor  of  the  said  public 
house  or  saloon,  open  and  maintained  for  the  public  at  large, 
it  then  and  there  became  and  was  the  duty  of  tlie  said  defend- 
ant to  see  that  hi?  said  patrons,  so  in  his  said  public  house, 
should  suffer  no  harm  in  their  persons  or  property  by  or  through 
any  negligent  acts  of  the  said  defendant,  or  by  maintaining  or 
keeping  on  said  premises  any  dangerous  animals,  known  to  him 
88  likely  to  cause  injury  to  liis  said  patrons. 

3.  Nevertheless,  tlie  said  defendant,  well  knowing  his  duty  in 
that  behalf,  did  upon  that  day  and  year  in  question,  suffer  and 
allow  two  certain  dogs  of  his,  and  known  to  tlie  said  defend- 
ant to  be  of  vicious  and  ill  propensities,  to  nin  at  large  in  and 
about;  his  said  public  house  or  barroom  aforesaid,  in  said  city,  so 
that  while  he,  the  said  plaintiff,  was  lawfully  in  and  about  the 
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said  public  house  or  saloon  npon  the  said  thirteenth  day  of 
January,  nineteen  hundred  and  3ix,  that  the  said  vicious  doga 
of  him,  tlie  said  defendant,  known  to  him  to  be  vicious  as 
aforesaid,  and  free  to  ran  about  as  aforesaid,  did  then  and  there 
open  an  attack  upon  him,  tlie  said  plaintiff,  with  great  force  and 
violence,  so  that  iie,  the  said  plaintiff,  without  giving  the  said 
animals  any  provocation,  was  then  and  there  bitten  and  wounded 
by  them  In  and  about  his  body  and  limbs. 

3.  Whereby  and  by  means  of  tlie  premises,  he,  the  said  plaint- 
iff, was  greatly  injured  in  and  about  the  body  and  limbs,  that 
he  underwent  great  pain  and  suffering,  and  by  reason  of  the 
permanency  of  said  hurts,  will  undergo  great  pain  and  suffering 
for  the  remainder  of  his  life;  that  he  has  been  forced  and 
obliged  to  lay  out  divers  large  sums  of  money  to  heal  and 
cure  himself  of  said  hurts  and  wounds,  and  by  reason  of  the 
permanency  of  said  injuries  will  be  obliged  to  lay  out  divers 
large  sums  of  money  in  the  future  for  the  same  purpose;  that 
he  has  been  deprived  of  divers  great  earnings  in  his  business  by 
means  of  the  said  hurts  and  wounds,  and  by  reason  of  tlie  per- 
manency of  said  injuries  lie  will  be  deprived  of  divers  great 
gains  in  the  future  from  the  same  source  from  his  inability  prop- 
erly to  attend  to  his  affairs  and  business;  that  he  is  crippled  in 
and  about  his  body  and  limbs  by  means  of  tlic  said  biting  and 
wounding,  and  will  reiuain  so  for  the  remainder  of  his  life. 

4.  Plaintiff  demands  as  damages  $3,000  and  costs  of  siiit. 

Xote:  Adopifd  from  declaraiion  in  Haypr  v.  Kloepfrr.  dS 
A.  1H2.  Xouxiiit  set  aside  and  new  trial  granted  hij  Court  of 
Ei-rors. 


N"o.  117.  Complaint  for  Assault,  Beating  Plaintiff  with 
Sticks.    Etc.,    WirFREDT    Plaintiff's    Eyfsiotit    was    Pf.- 

STROYED. 

(Title.) 
Plaintiff,  residing  at,  etc.,  says  tliat: 

1.  On  or  about  the  day  of  ,    the  defendant, 

T.  E..  with  force  and  arms,  with  slicks,  fists  and  knives  made 
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an  asBaiilt  upon  tiie  plaintjjf  and  beat,  bruised,  wounded  and  ill- 
treated  him,  giving  and  striking  tlie  plaintiff  many  severe  and 
gricvious  blows  in,  iipon,  over  and  across  his  head,  face,  skull, 
eyes,  nose,  forehead,  slioulders  and  other  parts  of  his  body  and 
thereby  greatly  woimded,  cut  and  l)ruisc<l  plaintiff's  head,  face 
and  eyes. 

i.  By  means  of  the  said  several  l)lows,  strokes,  i-wif,  bruises 
and  wounds  tlie  plaintiff  has  not  only  suffered  great  pain,  anjiuisli 
and  torture,  both  nf  mind  and  body,  l)ut  he  has  be(.'n  from  thence 
liitherto  in  a  great  measure  deprived  of  the  sight  of  liis  left  eye 
and  is  very  likely  to  be  wholly  deprived  of  the  sight  thereof. 

3.  Plaintiff  demands  as  damages  the  sum  of  $ 

Attorney. 


Xo.    118.      COMPLAIXT — ACTIOX    OF    SlAXDER    BY    AtTORXKY 

FOR  Words  Spokkx  by  Axotiieu  Attobnky  Dfrixg  Trial  or 
Oaire, 

Hudson  Countv  Circuit  Court. 
(Title.) 
The  plaintiff  residing  in  the  city  of  Hohoken,  in  the  county 
of  Hudson  and  State  of  Xew  Jersey,  ?nys: 

FIRST  COINT. 

1.  Tlie  plaintiff  is  and  for  a  long  time  has  been  a  resident  of 
the  cily  of  Hoboken,  in  the  county  of  Hudson  and  Stale  of  Xew 
Jersey  and  is  and  was  at  the  time  nf  the  speaking  of  the  words 
hereinafter  mentioned  an  attorney  at  law  licensed  to  practice  in 
the  State  of  Xew  Jersey  and  was  at  such  times  aforos^aid  and  is 
practicing  his  profession  in  the  city  of  Hoboken,  in  tlie  county 
of  Hudson  and  State  of  Xew  Jersey,  and  had  before  the  speaking 
of  the  said  words  hereinafter  mentioned  enjoyed  a  good  repu- 
tation among  his  fellow  citizens  and  enjoyed  a  good  reputation 
ns  an  attomey-at-law. 

3.  That  upon  the  ISIJi  day  of  August,  l'J14,  in  a  room  in 
the  City  Hall  in  the  city  of  Hoboken,  in  tlie  county  of  Hudson, 
in  which  the  Recorders'  Court  is  held  the  said  Clement  De  Tt. 
r.«onard  liefore  Keeorder  McGovem,  clerk  of  the  court,  John 
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Callahan,  a  Mrs.  Jordan,  Jacob  Giniberg,  Salvatore  Rinaldi  and 
many  otlievB  whose  names  are  unknown  to  the  plaintiff  and  too 
numerous  to  refer  to  herein,  falsely  and  malicioxisly  and  for 
the  purpose  of  injuring  the  plaintiff  in  his  good  name,  fame  and 
credit,  both  as  an  individual  and  as  an  atlorney-at-law,  spoke  of 
and  concerning  the  said  plaintiff  as  follows: 

"You  {referring  to  the  said  plaintiff)  are  a  vermin." 

And  as  follows:  "You  (referring  to  the  said  plaintiff)  are  a 
disgrace  to  the  bar  and  are  starting  out  in  the  wrong  way  as  a 
young  lawyer." 

And  as  follows:  "This  (referring  to  certain  action  taken  hy 
the  said  plaintiff)  will  give  you  a  black  eye." 

And  aa  follows:  "You  and  your  client  committed  perjury:" 
meaning  thereby  that  the  said  plaintiff  had  committed  the  crime 
of  perjury. 

And  as  follows:  "You  (referring  to  the  said  plain(iff) 
suborned  your  client,"  meaning  thereby  that  the  said  plaintiff 
had  committed  the  crime  of  perjury. 

3.  That  by  reason  of  the  speaking  of  the  said  remarks  in  the 
presence  of  the  said  several  people  among  whom  were  clients  of 
the  said  plaintiff,  the  Raid  plaintiff  has  been  and  is  greatly  in- 
jured in  his  good  name,  character  and  reputation  and  brought 
into  public  scandal,  infamy  and  disgrace,  and  become  liable  to 
be  prosecuted  for  the  crime  of  perjury'  and  subornation  of  per- 
jury, and  has  been  injured  in  his  profession  as  an  attorney-at- 
law,  having  been  deprived  of  retainers  which  otherwise  he  might 
have  received. 

SECOSn  COUNT. 

The  plaintiff  says  that  on  the  day  aforesaid  the  said  defend- 
ant likewise  spoke  of  and  concerning  the  said  plaintiff,  in  the 
city  of  Hoboken,  county  of  Hudson,  and  State  of  Xew  Jersey, 
before  divers  persons  the  names  of  whom  are  unknown  to  said 
plaintiff  and  who  are  so  numerous  that  it  is  impracticable  to 
name  them,  the  following  false  and  malicious  words  of  and  con- 
cerning the  said  plaintiff,  both  as  an  individual  and  as  an  attor- 
ney-at-law,  to  wit,  as  follows : 

"You  (referring  to  the  said  plaintiff)  are  a  vermin." 
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And  aa  follows:  "You  (referring  to  the  said  plaintiff)  are  a 
disgrace  to  the  bar  and  are  starting  out  in  the  wrong  way  as  a 
young  lawyer." 

And  as  follows:  "This  {referring  to  certain  action  taken  by 
t)ie  said  plaintiff)  will  give  you  a  black  eye." 

And  as  follows:  "You  and  your  client  committed  perjury," 
meaning  thereby  that  the  said  plaintiff  had  committed  the  crime 
of  perjury, 

2.  That  such  words  were  false  and  malicious  and  the  state- 
ments were  made  for  the  purpose  of  injuring  the  said  plaintiflE 
in  his  good  name,  fame  and  credit  both  as  an  individual  and  as 
■an  attorn  ey-at-Iaw. 

3.  That  by  reason  of  the  speaking  of  the  said  remarks  in  the 
presence  of  the  said  several  people,  among  whom  were  clients 
of  the  said  plaintiff,  the  said  plaintiff  has  been  and  is  greatly 
injured  in  his  good  name,  character  and  reputation  and  brought 
into  public  scandal,  infamy  and  disgrace  and  become  liable  to 
he  prosecuted  for  the  crime  of  perjury  and  subornation  of  per- 
jury, and  has  been  injured  in  his  profession  as  an  attorney-at- 
law,  having  been  deprived  of  retainers  which  otherwise  be  might 
have  received. 

Plaintiff  demands  on  the  first  count,  $5,000,  and  on  the  second 
count,  $6,000  damages. 

Meebitt  Lane, 
Altomey  for  the  Plaintiff. 

Note  :  Complaint  in  La  Porta  v.  Leonard,  07  A.  351.  Judg-' 
ment  for  plaintiff  reversed  by  Court  of  Errors  and  neir  trial 
granted  on  grounds  of  refusal  to  charge  a-i  reqne.'^ted. 


No.  119.  Complaint  for  Words  Dishonestly  Spoken-  of 
AN  Attorney  in  Hrs  Profession,  Whereby  He  Lost  His 

Clients. 

New  Jersey  Supreme  Court. 
Atlantic  Countv. 
(Title.) 
Plaintiff,  residing  in  Atlantic  City,  New  Jersey,  says  that : 
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FIBST  CODNT. 

1.  Before  and  at  the  time  of  speaking  and  publishing  of  the- 
several  false,  scandalous  and  defamatory  words  hereinafter  men- 
tioned, plaintiff  had  been  and  was  an  attomey-at-law  of  the 
State  of  New  Jersey,  and  had  always  demeaned  and  conducted 
himself  in  his  profession  as  such  attorney  with  great  fairness 
and  integrity,  and  till  the  time  of  the  speaking  and  publishing- 
of  the  said  several  words,  had  never  been  suspected  tp  have  been 
guilty  of  any  kind  of  fraud,  knavery,  or  malpractice,  but  on 
the  contrary  thereof  during  all  the  time  aforesaid  had  been,  and 
at  the  time  of  the  speaking  and  publishing  of  the  said  words, 
was  in  great  reputation  and  esteem  amongst  all  his  neighbors 
and  acquaintances,  and  was  then  daily  and  honorably  acquiring 
great  profits  and  emoluments  from  his  said  profession,  at  Atlan- 
tic City,  to  wit,  at  Mays  Landing,  in  the  county  of  Atlantic,. 
aforesaid. 

2.  A  short  time  before  the  speaking  and  publishing  of  the- 
several  words  in  this  complaint  mentioned,  the  plaintiff,  in  his- 
profession,  had  be«i  employed  to  convene  a  meeting  of  .creditors 
of  one  Peter  Brown,  who  was  then  insolvent,  and  for  that  pur- 
pose plaintiff  had  written  and  sent  letters  to  such  creditors.  The' 
plaintiff  thereupon  being  retained  and  directed  to  prepare,  and' 
had  accordingly  prepared,  a  certain  deed,  purporting  to  be  an 
assignment  from  the  said  Peter  Brown  to  Richard  Dowling,  one- 
of  his  said  creditors,  of  certain  of  his  property  and  effects,  as 
trustee  for  the  purpose  of  making  fair  and  ratable  distribution  of 
the  money  to  arise  from  such  property  and  effects  amongst  the 
creditors  of  the  said  Peter  Brown,  who  should  come  in  and 
execute  the  same  and  thereby  accept  the  benefit  provided  for 
such  creditors  as  a  composition  for  and  in  full  discharge  of 
their  respective  demands,  which  said  deed  had  been  duly  executed' 
by  divers  creditors  of  the  said  Peter  Brown. 

3.  The  defendant,  who  was  a  creditor  of  the  said  Peter  Brown,. 
entitled  to  come  into  such  composition,  and  thereupon  to  have- 
an  equal  benefit  in  proportion  to  his  debt  with  the  other  cred- 
itors under  said  assignment,  but  no  greater  or  other  benefit 
whatsoever,  well  knowing  the  premises,  but  contriving  and  ma- 
liciously intending  wrongful  and  injustly  to  hurt  and  injure- 
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the  plaintiff,  not  onlj'  in  hie  reputation,  but  also  in  hia  afore- 
eaid  profession,  and  to  cause  him  to  be  suspected  of  diehoDeBt, 
corrupt,  knavish  and  fraudulent  practices  therein,  on  the  third 
day  of  February,  1916,  at  Atlantic  City,  to  wit,  at  Mays  Land- 
ing, aforesaid,  in  a  certain  discourse  which  defendant  had  with 
certain  persons,  the  defendant  falsely  and  maliciously  said,  spoke 
and  published  in  tlie  presence  and  hearing  of  those  persons  of 
and  concerning  the  said  composition  and  deed  of  assignment, 
and  of  and  concerning  the  plaintiff,  and  hie  conduct  respecting 
the  same,  and  also  of  and  respecting  the  debt  due  to  defendant 
from  the  said  Peter  Brown  these  false,  scandalous  and  defama- 
tory words,  following,  that  is  to  say:  "Dickinson  (meaning  this 
plaintiff)  offered,  in  case  I  (meaning  himself  the  defendant) 
would  give  him  (meaning  the  plaintiff)  fifty  dollars,  and  sign 
the  deed  (meaning  aforesaid  assignment)  that  he  (meaning 
plaintiff)  would  procure  for  me  (meaning  defendant)  the  whole 
of  my  money  (meaning  the  whole  of  his  said  debt),  and  I 
(meaning  himself,  defendant)  have  got  it  (meaning  the  whole 
of  his  said  debt)  in  consequence"  (meaning  by  the  said  several 
words  that  this  plaintiff  had  for  his  own  private  gain  colluded 
with  the  defendant  to  procure  him  a  fraudulent  preference  in 
respect  to  his  debt  over  the  other  creditors  of  the  said  Peter 
Brown  coming  in  under  the  said  deed). 

8BC0ND  COUNT. 

1.  On  the  day  and  year  last  aforesaid,  at  Atlantic  City,  to  wit, 
at  Mays  Landing,  aforesaid,  in  a  certain  other  discourse  which 
the  said  defendant  then  and  there  had  with  divers  othesc  persons, 
he  the  said  defendant  then  and  there  falsely  and  maliciously 
said,  spoke,  and  published  in  the  presence  and  hearing  of  those 
persons,  of  and  concerning  the  said  composition  and  deed  of 
assignment,  and  of  and  concerning  this  plaintiff,  and  his  con- 
duct respecting  the  same,  and  of  and  concerning  the  debt  so  due 
from  the  said  Peter  Brown  to  the  defendant,  these  other  false, 
scandalous  and  defamatory  words  following,  that  is  to  say: 
"Dickinson  (meaning  the  plaintiff)  offered  to  procure  me  (mean- 
ing defendant)  the  whole  of  my  money  (meaning  the  whole 
of  his  said  debt)  if  I  (meaning  the  defendant)  would  give  him 
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(meauiDg  tlie  plaintiff)  fifty  dollars,  and  execute  the  deed 
{meaning  aforesaid  assignment),  for  that  he  (meaning  plaintiff) 
had  the  power  in  his  (meaning  plaintiff)  own  hands,  and  I 
(meaning  defendant)  have  by  that  means  (meaning  by  means 
of  having  given  such  sum  of  money  to  plaintiff)  got  all  that  was 
due  to  me"  (again  meaning  liimself,  the  defendant,  and  also 
meaning  and  insinuating  by  the  said  words,  that  the  plaintiff 
had  assisted  the  defendant  in  procuring  a  fraudulent  preference 
in  respect  to  his  debt  over  the  other  creditors  executing  the  said 
deed ) . 

THIRD  COUNT. 

1.  On  the  day  and  year  aforeeaid,  at  Atlantic  City,  to  wit, 
Mays  Landing,  aforcBaid,  in  a  certain  other  discourse  which  the 
defendant  tlien  and  there  had  with  divers  ofjier  persons,  he  the 
defendant,  then  and  there  falsely  and  maliciously  said,  spoke 
and  publislicd  of  and  concerning  this  plaintiff  in  his  profession 
and  practice  aforesaid  of  an  attorney-at-law,  in  the  presence 
and  hearing  of  those  persons,  these  other  faJse,  scandalous  and 
defamatory  words  following,  that  is  to  say :  "His  (meaning 
plaintiff)  conduct  has  been  such,  as  to  put  it  in  my  (meaning 
the  defendant's)  power  to  get  him  (meaning  plaintiff)  dis- 
barred" (meaning  by  the  last-mentioned  words,  that  this  plaintiff 
had  been  guilty  of  malpractice  in  his  aforesaid  profession,  for 
which  he,  the  defendant,  might  cause  him  to  be  struck  off  the 
roll  of  attorneys  of  the  State  of  New  Jersey). 

By  means  of  the  speaking  and  publishing  of  said  several  false, 
scandalous  and  defamatory  words,  this  plaintiff  is  not  greatly 
injured  in  his  reputation,  and  also  in  his  profession  aforeeaid, 
and  brought  into  public  scandal,  infamy  and  disgrace  with 
and  amongst  all  his  neighbors  and  acquaintances,  and  suspected 
of  dishonest,  corrupt,  knavish  and  fraudulent  practices  in  his 
said  profession,  but  also,  one  A,  B.  and  one  C.  D.  and  one  E. 
F.,  who  before  the  speaking  and  publishing  of  the  said  words, 
had  severally  employed  this  plaintiff  in  the  way  of  his  afore- 
said profession,  and  would  have  continued  to  have  done  so  had 
not  such  words  been  spoken,  and  in  consequence  of  the  speak- 
ing and  publishing  thereof  and  on  no  other  account  whatsoever, 
ceased  to  employ  the  plaintiff  in  such  profession,  and  respectively 
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wholly  refused  to  have  any  further  concern  with  him,  the  plaint- 
iS,  whereby  the  plaintiff  has  lost  and  bem  deprived  of  all  such 
profits  and  emolmnents  as  would  have  accrued  to  him  from  con- 
tinuing to  be  employed  as  an  attorney  by  the  said  A.  B.,  C.  D. 
and  E.  F,,  respectively,  and  is  also,  by  means  of  the  prMnisee, 
otherwise  greatly  injured  and  damnified. 
Plaintiff  demands  as  damages  $50,000.00. 


No.  180,     Complaint  fob  Penalty  CoirrAiNED  in  Pabt- 

NEHSHIP  AOKEEMENT  BETWEEN  TwO  ATTOENBTB. 

Court. 
(Title.) 
Plaintiff,  residing  at  ,  says  that — 

1.  By  certain  articles  of  agreement  made  on  June  1,  1915,  at 
Atlantic  City,  in  the  county  of  Atlantic  and  State  of  New  Jer* 
sey,  between  the  plaintiff,  an  attomey-at-law  of  the  State  of  New 
Jersey,  of  tlie  one  part,  and  the  defendant,  also  an  attomey-at- 
law  of  said  state,  of  the  other  (a  copy  of  which  said  agreement 
is  hereto  annexed  and  made  a  part  hereof),  plaintiff  and  defend- 
ant formed  a  co-partnership  for  the  practice  of  law. 

2.  Said  co-par tnerahip  commenced  on  the  date  of  the  making 
titereof  and  continued  until  the  seventh  day  of  November,  1915, 
when  plaintiff  gave  notice  in  writing  to  the  defendant  of  his, 
plaintiff's,  intention  to  dissolve  said  partnership  thirty  days 
from  thence  next  following,  and  thereupon,  to  wit,  on  December 
7,  1915,  said  partnersliip  ceased  and  determined,  according  to 
the  form  and  eifect  of  said  articles. 

3.  After  said  partnership  ceased  and  determined,  to  wit,  on 
December  7,  li)15,  and  on  divers  other  days  and  times  between 
that  day  and  the  date  of  the  filing  of  this  complaint,  the  de- 
fendant did  settle,  carry  on  and  transact  business  as  an  attomey- 
at-law  and  solicitor  in  Chancery,  with  divers  persons  within 
twenty-five  miles  of  Atlantic  City,  to  wit,  at  Atlantic  City  afore- 
said, contrary  to  the  form  and  effect  of  the  said  agreement  and 
of  the  said  covenant  of  the  defendant  so  made  in  that  behalf  as 
aforesaid. 
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4.  By  reason  whereof  the  plaintiff  is  entitled  to  receive  of  the 
defendant  the  sum  of  $10,000.00,  the  suid  mentioned  in  said 
agreement  for  a  breach  thereof.  The  plaintiff  demanded  the 
said  sum  of  money  of  the  defendant,  but  he  has  refused  and 
neglected  and  still  refuses  and  neglects  to  pay  the  same. 

Plaintiff  demands  as  damages  $10,000. 


So.  191.  Complaint  Against  Owneh  of  Automobile 
Driven  by  hi8  Son  fob  Injuries  Sustained  by  Negligence 
OP  Driver, 

Xew  Jersey  Supreme  Court. 
Essex  County. 
(Title.) 

The  plaintiff,  a  resident  of  the  city  of  Xewark,  county  of 
Essex  and  State  of  New  Jersey,  say& : 

1.  On  or  about  the  ninth  day  of  January,  nineteen  liundred 
and  fourteen,  and  for  a  long  time  prior  thereto,  tlie  defendant- 
was  the  owner  of  a  certain  automtphile.  On  or  about  the  said 
date,  tlie  plaintiff  was  lawfully  erousing  Market  street,  in  the 
city  of  Newark,  Essex  county  aforesaid,  from  the  south  side  of 
said  street  to  the  north  side  thereof,  at  or  near  the  point  where 
Washington  street,  of  Paid  cit}'.  intersects  Market  street. 

9.  On  or  about  the  said  time,  the  defendant,  by  his  agents 
and  ser^-ants,  did  operate  and  driio  his  said  automobile  along 
Market  street,  in  an  easterly  direction,  and  the  said  defendant, 
by  his  agents  and  servants,  at  said  time,  did  drive  the  said  auto- 
mobile at  a  high  and  excessive  rate  of  speed,  and  without  warn- 
ing did  negligently  and  carelessly  strike  and  run  over  the  plaint- 
iff, who  was  lawfully  crossing  said  Market  street  as  aforesaid. 
The  driver  of  the  said  car  was  about  the  said  defendant's  busi- 
ness and  was  authorize<l  to  drive  said  automobile  at  the  said 
time  by  defendant. 

3.  Because  of  the  negligence  of  the  defendant  and  his  'Baid 
agents  the  said  plaintiff  sustained  severe  injuries,  to  wit,  the 
plaintiff  had  concussion  of  the  brain,  three  fractures  of  th^ 
pelvic  hone  in  his  hip,  which  resulted  in  the  shortening  of  hiB 

25 
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left  teg,  and  other  severe  injuries  wore  inflicted  upon  liiin,  and 
he  was  obliged  to  spend  a  considttiable  length  of  time  in  hos- 
pitals and  was  confined  to  his  home  for  a  long  period  of  time, 
and  is  unable  to  work,  and  was,  and  now  is,  unable  to  carry  on 
his  business.  The  plaintiff  has  further  expended  large  sums  of 
money  in  efforts  to  recover  from  his  injuries.  Plaintiff  de- 
mands the  sum  of  twenty-five  thousand  dollars  damages. 
Fort  &  Fobt. 
Attorneys  for  Plaintiff. 

Note:  Complaint  filed  m  Jennings  v.  Okin,  07  A.  2J,i). 
Jxtdgment  for  plaintiff  reversed  by  Court  of  Errors  for  rejection 
of  evidence. 


No,    Vi'l.      COMPLAIXT   FOR    PERSONAL    INJURIES   BY    PasSES- 

OER  IX  Ai'TO  Against  Owner  of  Cab  Whose  Driter's  Negli- 
OENCE  Caused  the  Injuries. 

Hudson  County  Circuit  Court. 
(Title.) 
Plaintiff  says  that — 

1.  Defendant,  Clinton  Auto  and  Garage  Company,  is  a  cor- 
poration existing  under  the  lawB  of  the  State  of  New  Jersey, 
and  was  such  corporation  on  the  6th  day  of  July,  1911. 

2.  On  July  6,  1911,  defendant  kept  and  maintained  a  garage 
on  the  Hudson  Boulevard,  in  the  town  of  West  Hoboken.  in  the 
county  of  Hudson  and  State  of  New  Jersey,  and  let  out  auto- 
mobiles provided  with  auto  driveis,  or  chauffeurs,  to  all  per- 
sona who  applied  therefor,  and  on  the  day  aforesaid  let  an  auto- 
mobile with  a  driver,  or  chauffeur,  named  Frederick  Ellermann. 
to  one  Walter  Buhler,  for  hire  or  reward  paid  or  agreed  to  be 
paid  by  the  said  Buhler  to  the  said  defendant,  for  the  purpose 
of  conveying  him,  the  said  Buhler,  Christina  Reutlinger  and  her 
son  and  the  plaintiff  herein  to  the  ofBce  of  Weller  &  Lichten- 
stein,  in  Hoboken,  where  the  said  plaintiff  had  been  previously 
requested  by  the  said  Buhler  to  accompany  him  and  introduce 
him  to  the  said  Weller  A  Lichtenstein,  which  was  known  to  the 
said  defendant,  its  agents,  servants  and  employes;    that  said 
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Buhler  had  previously  agreed  to  meet  the  said  plaintiff  at  600 
Summit  avenue,  in  the  town  of  Weet  Hoboken,  and  the  said 
chauffeur  and  said  automobile,  containing  said  Buhler,  Chriatina 
Reutlinger  and  her  eon,  went  to  600  Summit  avenue  aforesaid, 
where  plaintiff  wa«  invited  into  th-;  said  automobile  by  the  said 
Buhler  and  the  said  chauffeur. 

3.  After  the  plaintiff  had  taken  his  seat  in  said  automobile, 
the  said  chauffeur  drove  said  automobile  to  the  city  of  Hoboken, 
and  there  so  negligently,  careleFsly  and  unskijlfully  operated  the 
said  automobile  in  which  the  said  plaintiff  was  then  and  there 
riding,  that  he  ran  said  automobik'  foul  of  and  against  a  mov- 
ing van  on  Hudson  street,  in  the  city  of  Hoboken,  with  great 
force  and  violence,  and  said  plaintiff  was  thereby  greatly  hurt, 
cut,  wounded,  bruised  and  injured,  and  his  nose  was  thereby 
broken,  and  his  face  cut  and  scarred,  and  his  eye  was  greatly  in- 
jured, which  scars  and  injuries  are  of  a  permanent  and  lasting 
natnie. 

4.  Said  plaintiff  was  not  guilty  of  negligence  that  in  any  way 
contributed  to  his  aforesaid  injuries. 

5.  Said  plaintiff,  by  reason  of  said  injuries,  lost  a  great  quan- 
tity of  blood,  and  became  and  was  sick,  sore,  lame  and  disor- 
dered, and  has  suffered  from  the  results  of  said  injuries  ever 
since  that  time. 

6.  By  reason  of  said  injuries  said  plaintiff  has  suffered  and 
undergone  great  pain  and  torment,  both  of  body  and  mind,  and 
still  suffers  therefrom. 

1.  By  reason  of  said  injuries  said  plaintiff  was  forced  and 
obliged  to  pay  out  a  large  sura  of  money  for  medicines  and 
doctor's  bills  in  endeavoring  to  be  healed  and  cured  of  his  in- 
juries received  as  aforesaid. 

8.  By  reason  of  the  injuries  so  received  by  the  plaintiff  as 
aforesaid,  he  has  been  hindered  and  prevented  from  carrying  on 
and  transacting  his  necessary  affairs  and  business  most  of  the 
time  from  the  date  of  said  injuries  to  the  present  date. 

9.  Plaintiff  demands  against  the  defendant,  Clinton  Auto  and 
Garage  Company,  $10,000  damages. 

WSLLBB  &  LlOHTENSTBIN. 

Attorneys  for  Plaintiff. 
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Note:  Complaint  in  Rodeniurg  v.  Clinton  Auto  and  Oarage 
Co.,  87  A.  71;  8Jt  L.  5i5.  Judgment  for  plaintiff  affirmed  by 
Court  of  Appeals,  memo,  decision,  ill  .4,  1079. 


\o.  193.     Complaist;    Action  Fcra  Personal  Injuries; 
Adto  Striking  Horse  and  Waqok  Driven  bt  Plaintiff. 
Bergen  County  Circuit  Court. 
(Title.) 

George  B.  Csse,  t)ie  defendant  in  this  cause,  was  summoned 
to  answer  unto  John  Daley,  the  plaintiff  therein,  in  an  action 
at  law  upon  the  following  complaint : 

Plaintiff,  John  Daley,  residing  at  36  Prospect  street,  in  the 
city  of  Englewood,  in  the  county  of  Bergen  and  State  of  New 
Jersey,  says: 

1.  On  December  34,  1913,  plaintiff  was  driving  a  wagon  be- 
longing to  his  employer,  one  Philip  A.  Weidig,  along  Dana 
Place,  in  the  city  of  Englewood,  in  the  county  of  Bergen  and 
State  of  New  Jersey,  going  in  a  northerly  direction;  and  after 
having  given  the  proper  signals  in  accordance  with  tiie  traffic 
regulations  of  the  city  of  Englewood,  said  plaintiff  fumed  hifl 
horse  in  a  westerly  direction,  in  order  to  enter  the  driveway  of 
one  of  the  customers  of  the  said  Philip  A.  Weidig, 

'i.  On  that  day  the  defendant,  Geoi^e  B.  Case,  while  driv- 
ing an  automobile  along  the  same  highway,  and  in  the  same  di- 
rection, but  in  the  rear  of  the  wagon  driven  by  the  said  plaintiff, 
negligently  and  carelessly  drove  and  operated  his  said  automobile 
so  that  it  ran  into  and  against  the  wagon  in  which  the  said 
plaintiff  was  riding  and  driving,  and  thereby  caused  said' wagon 
to  turn  over. 

3.  The  defendant  was  negligent  in  this,  tliat  he  drove  his  paid 
automobile  at  an  excessive  rate  of  speed,  thereby  losing  proper 
control  thereof;  also  said  defendant  was  negligent  in  this,  that 
he  failed  to  give  any  warning  of  his  approach  to  said  plaintiff 
by  blowing  a  horn,  or  otherwise;  and  also  said  defendant  was 
negligent  in  this,  that  he  disr^arded  the  signals  given  by  the 
said  plaintiff  in  accordance  with  the  traffic  regulations  of  the 
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■eaid  city  of  Englewood ;   and  by  reason  of  these  divers  acts  of 
n^ligence  of  the  defendant  the  collision  aforesaid  occurred, 

4.  As  a  result  of  said  collision,  plaintiff  waa  thrown  out  and 
under  said  wagon;  his  hip  and  the  ligaments  thereof  were 
sprained  and  injured,  his  legs  and  body  were  cut  and  bruised, 
and  he  received  other  bodily  injuries,  underwent  great  pain 
and  suffering,  and  has  been  permanently  injured ;  he  suffered 
great  shock  to  his  nervous  system,  and  has  been  from  thence 
hitherto,  prevented  from  transacting  his  ordinary  business,  and 
has  been  forced  to  pay  out  large  sums  of  money  for  medical  at- 
tendance and  other  expenses  incident  upon  his  injuries. 

Plaintiff  demands  $10,000  damages. 

COLUNS  &  CofiBIN, 

Attomet/s  of  Plaintiff. 

Note:  Complaint  in  Daly  v.  Case,  95  A.  073.  .Judgment 
for  defendant  reversed  by  Court  of  Errors. 


No.  124.  CoMPiuiiNT  FOR  Negligence  tx  OPER.-iTrNG  an 
Automobile  on  the  Wrono  Side  of  the  Road,  Whereby  It 
Collided  With  Plaintiff's  Wagon.  Throwing  Hru  On  and 
Injuring  Him, 

Bergen  County  Circuit  Court, 
(Title.) 
Plaintiff,  C,  H.  S..  residing  at .  says  that — 

corNT  1. 
1.  On  the  twenty-eighth  day  of  April,  nineteen  hundred  and 
nine,  the  said  defendant  was  the  owner  and  operator  of  a  cer- 
tain automobile  and  was  operating  the  same  along  a  certain 
public  street  in  Ridgewood,  in  the  county  of  Bergen  and  State 
of  New  Jersey,  known  a?  Ridgewood  avenue,  and  while  operating 
the  said  automobile  it  became  the  duty  of  the  said  defendant  to 
move  asd.operatc  the  said  automo5rie  with  reasonable  and  proper 
'^re  and  caution  and  in  such  a  manner  as  to  avoid  running  into 
and  injuring  persons  driving  vehicles  without  negligence  on  their 
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part  along  ttie  .said  highway  Imown  as  Ridgewood  avenue  as 
aforesaid. 

2.  Defendant,  disregardiiig  hi?  duty -aa_af oresaidijlid  on  the 
twenty-eighth  day  of  April,  nineteen  hundred  and  nine,  so  care- 
lessly and  negligently  run  and  operate  the  eaid  automobile  along 
the  said  highway  known  as  Bidgewood  avenue,  and  on  the  wr<Hig 
Bide  thereof,  that  as  a  direct  and  approiimate  cause  of  said 
carelessness  and  negligence,  the  said  automohile  was  with  great 
force  and  violence  run  into  and  driven  against  the  wagon  which 
the  plaintiff  was  then  and  there  driving  with  reasonable  and 
ordinary  care  and  caution  along  said  public  street  known  as 
Kidgewood  avenue. 

3.  By  means  of  which  said  premises  the  said  wagon  was  vio- 
lently pushed  and  rammed  and  the  said  plaintiff  was  violently 
thrown  over  the  dashboard  to  the  ground,  and  his  ribs  were 
broken,  his  knee  affected,  his  legs  and  ribs  bruised  and  he  was 
otherwise  injured  so  that  he  has  suffered  and  still  suffers  from 
nervous  shock  resulting  from  the  violence  of  fiie  injuries,  which 
nervous  shock  has  produced  lack  of  sleep,  headache  and  dizziness 
and  other  injuries  of  a  technical  nature  which  the  plaintiff  is 
unable  to  explain,  whereby  and  by  means  of  the  premises  the 
plaintiff  was  kept  from  attending  to  his  business  for  a  long  time 
and  prevented  from  making  profits  which  he  otherwise  would 
iiave  made. 

COUNT  2. 

4.  On  the  twenty-eighth  day  of  April,  nineteen  hundred  and 
nine,  the  said  defendant  was  the  owner  and  operator  of  a  cer- 
tain automobile  and  as  such  was  operating  the  said  automobile 
on  a  public  highway  known  as  Bidgewood  avenue  in  the  village 
of  Bidgewood,  county  of  Bergen  and  State  of  Xew  Jersey,  so 
that  it  then  became  and  was  the  duty  of  the  said  defendant  while 
operating  and  moving  the  said  automobile  to  keep  a  proper 
lookout  and  to  have  his  automobile  under  control  so  as  to  avoid 
running  into  and  injuring  persons  driving  other  vehicles  on  the 
said  iiighway  without  negligence  on  their  part. 

5.  Yet  the  defendant  disregarded  his  duty  as  aforesaid,  and 
did,  on  the  said  twenty-eighth  day  of  April,  nineteen  hundred 
and  nine,  while  moving  and  operating  the  said  automobile  so 
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carelcB^ly  and  negligently  failed  to  keep  a  proper  lookout  and 
have  hie  automobile  under  proper  control,  that  as  a  direct  and 
approximate  result  of  such  carelessnees  and  negligence  the  said 
automobile  was  with  great  force  and  violence  run  into  and  against 
the  wagon  which  the  plaintiff  was  then  and  there  driving  with 
reasonable  care  and  caution,  along  the  said  highway,  known  as 
Ridgewood  avenue,  by  means  of  which  said  premises  the  said 
wagon  was  violently  pushed  and  rammed  and  the  plaintiff  was 
then  and  there  violently  thrown  over  the  dashboard  of  the  wagon 
and  thrown  to  the  ground  and  liia  ribs  were  broken,  his  knee 
affected,  his  legs  and  ribs  braised  and  he  was  otherwise  injured 
so  that  he  has  suffered  and  still  suffers  from  nenous  shock 
resulting  from  the  violence  of  the  injuries,  which  nervous  shock 
has  produced  lack  of  sleep,  headache  and  dizziness,  and  other 
injuries  of  a  teclmical  nature,  which  the  plaintiff  is  unable  to 
explain,  whereby  and  by  means  of  the  premises  the  plaintiff  was 
kept  from  attending  to  his  business  for  a  long  time  and  pre- 
vented from  making  profits  which  he  otherwise  would  have  made. 
And  by  reason  thereof  the  plaintiff  was  forced  to  exjjend  a  large 
sum  of  money,  a  sum  not  yet  calculated  by  plaintiff,  in  and  about 
endeavoring  to  be  cured,  and  during  all  of  which  time  he  under- 
went and  suffered  great  pain,  and  still  undergoes  and  suffers 
great  pain,  and  will  be  compelled  to  exp^id  divers  large  sums  of 
money  endeavoring  to  be  cured. 

Plaintiff  demands  as  damages,  $5,000  and  cost  of  suit. 

Xote:  Adopted  from  declaration  in  Smith  v.  Barnard,  81  A, 
7Si;  82  L.  Ji<i8.  Nonsuit  set  aside  and  tt^w  trial  granted  by 
Court  of  Errors. 


Ko.  135.  Complaint — Railboad  Crossing  Accihent.  Auto- 
mobile Struck  by  Train,  Plaintiff  Being  a  Passenger  in 
THE  Auto. 

Supreme  Court  of  Kew  Jersey, 
TTnion  County. 
(Title.) 
The  plaintiff,  Anastasia  Taylor,  residing  at  number  2\  Elm- 
wood  Place,  Plainfield,  T'nion  county.  New  Jersey,  saj's  that — 
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(I)  Defendant,  on  Xomiil)er  36tli,  1913,  was  and  still  is  a 
torjioratioii  organized  nnder  the  laws  of  the  State  of  \ew  Jeraey ; 
and  was  then  als^o,  and  still  is  a  common  carrier  of  passengers 
and  freight  hy  steam  railroad  operated  and  controlled  by  it 
through  the  State  of  Sew  Jersey. 

(3)  The  course  of  the  road  owned,  used,  operated  and  con- 
trolled hy  the  defendant  is  through  the  township  of  Fanwood,  in 
the  county  of  I'nion  and  State  of  New  Jersey,  and  through 
divers  other  places  in  said  state. 

(3)  Through  the  township  of  Fanwood,  aforesaid,  certain  of 
tiie  tracks  of  the  defendant  are  laid  at  grade,  and  on  a  level  with 
the  puhlic  streets,  roads  and  highways,  and  at  those  certain 
streets,  roads,  highways  and  grade  crossings  the  defendant  main- 
tains automatic  belle  and  signals  to  announce  and  warn  of  the 
approach  of  its  trains. 

(4)  Such  a  grade  crossing  exists  at  Terrill  road  in  the  town- 
ship of  Fanwood,  aforesaid,  where  the  tracks  of  the  defendant, 
running  in  an  easterly  and  westerly  direction,  cross  approsi- 
niately  at  right  angles  to  Terrill  road,  a  public  highway  which 
runs  in  a  northerly  and  southerly  direction. 

FIRST  COUNT. 

(1)  On  the  twenty-sixth  day  of  November,  aforesaid,  at  {lay 
venue)  the  plaintiff,  Anastasia  Taylor,  while  riding  by  invitation 
with  one  Alexander  Stamler,  in  a  northerly  direction  on  the  said 
Terrill  road  in  the  township  of  Fanwood,  aforesaid,  approached 
the  tracks  of  the  defendant  on  Terrill  road  at  the  same  grade 
crossing  at  a  time  when  no  warning  was  given  by  the  defendant 
either  by  Ijell,  whistle  or  other  means,  of  the  approach  of  a 
train  in  either  direction. 

(2)  Because  of  the  negligence  on  the  part  of  the  defendant 
and  the  servants  of  the  defendant  in  failing  to  give  warning  of 
the  approach  of  a  train,  as  it  was  its  duty  to  do,  the  said 
Alexander  Stander  proceeded  in  his  automobile  to  cross  the 
tracks  of  the  defendant  and  the  automobile  of  the  said  Alexander 
Stamler  was  then  and  there,  while  on  the  tracks  of  the  defendant, 
struck  by  a  passenger  train  of  the  defendant  running  in  an 
easterly  direction  at  a  great  and  excessive  rate  of  speed. 
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(3)  By  force  of  the  collision  the  plaintiff  was  hurled  out  of 
the  automobile,  and  severely  and  painfully  injured,  sustaining 
Injuries  of  a  serious  and  permanent  character. 


(1)  On  the  twenty-sixth  day  of  November,  1913,  aforesaid,  at 
{lay  venue)  the  plaintiff,  Anastasia  Taylor,  while  riding  by 
Invitation  with  one  Alexander  Stamler  in  an  automobile  owned 
and  driven  by  the  said  Alexander  Stamler  in  a  northerly  direction 
on  the  said  Terrill  road  in  the  township  of  Fanwood,  aforesaid, 
approached  the  tracks  of  the  defendant  on  Terrill  road  at  the 
said  grade  crossing.  The  said  Alexander  Stamler  was  running 
his  automobile  at  a  moderate  rate  of  speed,  and  started  to  cross 
the  tracks  of  the  defendant  at  the  said  crossing. 

(2)  The  road  at  the"  side  of  the  tracks  and  between  the  tracks 
«t  the  said  crossing  had  been  allowed  by  the  defendant  to  become 
and  waH  depressed,  so  that  the  tracks  projected  above  the  level 
■of  the  road,  so  that  tlie  said  crossing  was  out  of  repair. 

(3)  While  tlie  said  automobile  was  on  the  tracks  of  the  de- 
fendant and  proceeding  across  from  the  southerly  to  the  north- 
erly side  the  wheels  of  the  automobile  sank  into  the  depression 
Iwtween  the  tracks  and  the  sudden  jar  given  to  the  automobile 
when  the  wheels  dropped  into  the  depression  stopped  tJie  engine 
and  locomotion  of  the  automobile.  When  the  said  automobile 
was  tlius  suddenly  stopped  on  the  tracks  of  the  defendant  at  the 
said  crossing  it  was  struck  by  a  passenger  train  of  the  defendant 
running  at  a  rapid  and  excessive  rate  of  speed  on  the  east- 
bound  track. 

(4)  By  force  of  the  collision  the  said  Anastasia  Taylor  was 
hurled  out  of  the  automobile  and  severely  and  painfully  injured, 
{sustaining  injuries  of  a  serious  and  permanent  character. 

THIRD  COIXT. 

(1)  On  the  twenty-sixth  day  of  November,  1913,  aforctiaid,  at 
(lay  reiim-)  the  plaintiff  while  riding  by  invitation  with  one 
Alexander  Stamler  in  an  automol>ile  owned  and  driven  by  the 
said  Ale.'iander  Stamler  in  a  northerly  direction  on   the  said 
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Terrill  road  in  the  township  of  Fanwood,  aforesaid,  approached 
the  (racks  of  the  defendant  on  Terrill  road,  aforesaid,  at  the 
Baid  grade  crossing.  The  automobile  of  the  said  Alexander 
Stamler  stopped  while  it  was  on  the  tracks  of  tlie  defendant, 
and  while  the  said  Alexander  Stamler  was  endeavoring  to  adjust 
the  machinery  of  the  automobile  to  get  off  the  tracks  of  the 
defendant  the  eaid  automobile  was  struck  by  a  pat-.^enger  train 
of  the  defendant  running  at  a  rapid  and  excessive  rate  of  speed 
on  the  eastbound  track,  although  at  the  time  the  said  automobile 
stopped  on  the  track  of  the  defendant,  the  train  of  the  de- 
fendant which  stnu-k  the  automobile  was  a  long  distance  away 
from  the  said  automobile  and  the  said  grade  crossing,  and  was 
approaching  on  a  straight  track  and  at  such  a  distance  as  would 
have  given  the  engineer  of  the  said  train  sufficient  time  and 
opportunity  to  slow  down  and  stop  hie  train,  and  to  avoid  striking 
the  said  automobile,  which  it  was  his  duty  to  do  and  which  he 
negligently  failed  to  do. 

(2)  By  force  of  the  collision  the  eaid  Anastasia  Taylor  was 
hurled  out  of  the  automobile  and  was  severely  and  painfully 
injured,  sustaining  injuries  of  a  serious  and  permanent  char- 
acter. 

rOLTtTH  COCST. 

(1)  On  the  26th  day  of  November,  1913,  aforesaid,  at  (Jay 
venue)  the  plaintiff,  Anastasia  Taylor,  while  riding  by  invita- 
tion with  one  Alexander  Slamler,  in  an  automobile  owned  and 
driven  by  the  said  Alexander  Staraler  in  a  northerly  direction  on 
the  said  Terrill  road  in  the  township  of  Panwood,  aforesaid, 
approached  the  tracks  of  the  defendant  on  Terrill  road  at  the 
said  grade  crossing  at  a  time  when  no  warning  was  given  by  the 
defendant,  by  bell,  whistle  or  otherwise,  of  the  approach  of  a 
train  in  either  direction,  and  at  a  time  when  the  road  beside  and 
betvi-wn  the  tracks  of  the  defendant  was  out  of  repair,  due  to  the- 
failure  of  the  defendant  to  keep  the  passageway  over  its  tracks 
in  gocd  condition  ae  the  defendant  is  by  law  required  to  do. 

{'i)  Because  of  (he  failure  of  the  defendant  to  give  any  warn- 
ing of  the  approach  of  a  train,  the  said  Alexander  Stamler  pro- 
ceeded to  cross  the  tracks  of  the  defendant  at  the  said  crossing. 
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and  bocau^e  of  the  failure  of  the  defendant  to  keep  the  road  be- 
side and  between  the  tracks  in  repair  the  said  automobile  sank 
into  a  depression  between  the  tracks,  and  was  struck  by  a  pas- 
senger train  of  the  defendant  running  at  a  rapid  and  excessive 
rate  of  speed,  although  at  the  time  when  the  said  aiitoinobile 
dropped  into  the  depresi^ion  between  the  tracks  and  stojtpcd,  the 
train  of  the  defendant  which  struck  the  said  automobile  was  a 
long  distapce  away  from  the  automobile  and  from  the  siiid  cross- 
ing, approaching  on  a  straight  track  and  at  such  a  distance  as 
would  have  given  the  engineer  of  the  said  train  sufficient  time  and 
opportunity  to  slow  down  and  stop  hi?  train,  and  to  avoid 
strik'ng  the  automobile,  which  if  was  his  duty  to  do,  and  which 
he  negligently  failed  to  do. 

(3)  By  force  of  the  collision,  which  was  caused  by  the  negli- 
gence of  the  defendant,  its  servants  and  agents,  in  failing  to 
keep  the  road  beside  and  between  the  tracks  in  repair  and  in 
good  condition,  in  failing  to  give  sufficient  warning  of  the  ap- 
proach of  the  train,  and  in  failing  to  stop  the  train  in  time  to 
avoid  the  collision,  the  said  Anastaaia  Taylor  was  burled  out  of 
the  automobile  and  severely  injured,  sustaining  a  compound 
fracture  of  the  hip.  and  other  painful  injuries  of  a  serious  and 
permanent  character. 

By  reason  of  said  injuries  the  said  Anastasia  Taylor  was  pre- 
VMited  for  a  long  lime  from  attending  to  hor  business,  and 
thereby  lost  her  earnings  for  a  long  time,  and  incurred  large 
expense  for  nursing  and  medical  attendance,  and  has  suffered 
great  nnd  permanent  damage  in  addition. 

Tne  plaintiff  therefore  demands  from  the  defendant  twenty 
thousand  dollars  ($20,000.00). 

C.  McK.  Whittemore, 

Attorney  for  Plaintiff. 

Xote:  Complaint  in  Taylor  v,  Lehigh  Valley  E.  R..  Oi  A. 
n&J.    Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 
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No.  136.  Complaint.    Action  of  Negligence  in  Cacsinq 

THE  BdHNINO  of  AN   AUTOMOBILE. 

New  Jersey  Supreme  Court,  Atlantic  County. 
(Title.) 
PI:iintiff,  residing  at  Atlantic  City,  says  that: 

1.  On  August  29,  1909,  plaintiff  was  the  owner  of  and  in 
possession  of  a  certain  seven  passenger  Thomas  automobile,  pro- 
pelled by  gasoline,  the  fuel  for  which  was  safely  stored  in  a 
tank  attached  to  and  forming  a  part  of  said  automobile,  of 
great  value,  to  wit,  of  the  value  of  $5,000,  which  said  automobile 
on  Btid  date  plaintiff  used  in  and  about  his  business  of  carrying 
passengers  for  hire,  said  automobile  being  driven  by  plaintiff's 
servant,  skilled  in  the  driving  of  automobiles  in  general  and 
skilled  in  the  Thomas  automobile  in  particular. 

2.  On  said  day  defendant  hired  said  automobile  from  plaint- 
iff to  carry  defendant  to  Greenbank,  Atlantic  county,  Xew  Jer- 
sey, and  return,  and  plaintiff,  by  his  servant,  carefully  and  skill- 
fully conveyed  and  carried  defendant  from  Atlantic  City  to  a 
point  at  or  near  Greenbank. 

3.  At  said  point,  to  wit,  at  Mays  Landing,  in  said  county, 
defendant  negligently  and  carelessly  interfered  and  took  hold 
■of  tho  steering  wheel  of  said  automobile  while  in  motion,  said 
automobile  being  guided  at  the  time  by  plaintiff's  said  servant, 
and  thereby  caused  it  to  run  into  a  ditch  or  depression  along  the 
side  of  the  public  road  at  or  near  Greenbank,  aforesaid,  and 
thereby  caused  the  gasoline  to  leak  and  escape  from  plaintiff's 
said  automobile. 

4.  Defendant  thereupon  negligently,  carelessly  and  without 
authority  from  plaintiff,  and  in  the  absence  of  plaintiff  and  his 
serviint,  requested  certain  men  to  remove  said  automobile  from 
said  ditch;  the  said  men,  servants  of  the  defendant,  on  the 
evening  of  said  day,  at  said  point,  to  wit,  at  Mays  Landing,  in 
said  county;  did  thereupon  negligently  and  carelessly  endeavor 
to  remove  said  automobile  from  the  ditch  aforesaid,  and  did 
negligently  and  carelessly  bring  and  carrj-  in  close  proximity  to 
.snid  automobile  a  lighted  lantern,  by  reason  of  which  negligence 
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and  want  of  care  of  aaid  defendant  and  hU  aerrants,  and  without 
any  negligence  or  want  of  care  of  plaintiff  or  hie  sepvant,  the- 
gasoline  iu  plaintiff's  said  car  became  ignit«d  and  said  car  was 
thereupon  entirely  consumed,  destroyed  and  ruined. 
TIiR  plaintiff  demands  as  damages  $10,000.00. 


Attompy  of  Plaintiff 


Note:  The  above  complaini  is  based  on  the  dechraiwn  filed 
n  the  case  of  Brown  v.  Freeman,  8S  A.  S8Jn  Si  L.  380.  Judg- 
ment for  the  plaintiff  was  affirmed  by  tlie  Court  of  Errors. 


No,  127.     Complaint  on  Promibsoby  Noteb  by  Holder 
AoAiNsT  Makeb. 
(Title.) 

Plaintiff,  residing  in  the  Borough  of  Demarest,  in  the  County 
of  Bergen  and  State  of  New  Jersey,  says : 

FIRST  rOlJNT. 

(1)  He  sues  for  the  amount  of  a  promissory  note  for  one 
hunched  dollars  made  by  the  defendant  Sylvester  H,  Williams 
to  the  order  of  William  V.  A.  Koeler,  and  by  the  said  William  V. 
A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a  copy 
of  which  note  is  hereto  annexed,  and  which  note  was  payable  by 
Ihe  terms  thereof  January  second,  1914. 

{2)   Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 

Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 
wifh  interoat  from  January  second,  1914. 


(1)  He  SUPS  for  the  amount  of  a  promissory  note  for  one 
hundred  dollars  made  by  the  defendant  Sylvester  H.  Williams 
to  the  tjrder  of  William  V.  A.  Keeler,  and  by  the  said  William 
V,  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
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copy  of  wliich  not*  is  hereto  annexed,  and  which  note  was  pay- 
able by  the  terms  thereof  February  second,  1914. 

(2)   Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 
Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 
with  interest  from  February  2,  1914. 

THIRD  COUNT, 

(1)  He  sues  for  the  amount  of  a  promissory  note  for  one 
hundred  dollars  made  by  the  defendant  Sylvester  H.  Williams 
to  the  order  of  William  V.  A.  Keeler,  and  by  the  said  William 
V,  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  wliich  note  is  hereto  annexed,  and  which  note  was  pay- 
able hy  the  terms  thereof  March  second,  1914. 

(2)  Said  note  is  now  the  property  of  plaintiff  aud  is  unpaid. 
Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 

with  interest  from  March  second,  1914. 

i 

FOURTH  COUNT. 

(1)  He  sues  for  the  amount  of  a  promissory  note  for  one 
hundred  dollars  made  by  the  defendant  SylTester  H.  Williams 
to  the  order  of  William  V.  A.  Keeler,  and  hy  the  said  William 
V.  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  which  note  is  hereto  annexed,  and  which  note  was  pajf- 
able  hy  the  tei-ms  thereof  April  second,  1914. 

(2)  Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 
Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 

with  interest  from  April  second,  1914, 

FIFTH  COUNT. 
(1)  He  sues  for  the  amount  of  a  promissory  note  for  one 
hundred  dollars  made  by  the  defendant  Sylvester  H.  Willianu; 
to  the  order  of  William  V.  A.  Keeler,  and  by  the  said  William 
v.  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  which  note  is  hereto  annexed,  and  which  note  was  pay- 
able bv  the  terms  thereof  May  second,  1914, 
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(2)   SaiJ  note  is  now  the  propcrtv  of  plaintiff  and  is  unpaid. 
Plaintiff  domands  as  damages  the  sum  of  one  hundred  dollars 
with  interest  from  May  second,  1914. 

SIXTU  COCJXT. 

(II  He  sues  for  the  amount  of  a  promissory  note  for  one 
hundred  dollars  made  by  the  defendant  Sylvester  H.  Williams 
to  the  order  of  William  V.  A.  Keeler,  and  by  the  said  William 
V.  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  which  note  is  hereto  annexed,  and  which  note  was  pay- 
able by  the  terms  thereof  June  second,  1914. 

(2)   Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 

Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 
with  interest  from  June  second,  1914. 

8E\ESTH  COUNT. 

(1^  Ho  sues  for  the  amount  of  a  promissory  note  for  one 
hundred  dollars  made  by  the  defendant  Sylvester  H.  Williams 
to  the  order  of  William  V.  A.  Keeler,  and  by  the  said  William 
V.  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  which  note  is  hereto  annexed,  and  which  note  was  pay- 
able bv  the  terms  thereof  July  second,  1914, 

(2)   Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 

Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 
with  interest  from  July  second,  1914. 

JilGHTH  COUNT. 

(1)  He  sues  for  the  amount  of  a  promissory  note  for  one 
hundred  dollars  made  by  the  defendant  Sylvester  H.  Williams 
to  th^  order  of  William  V.  A.  Keeler,  and  by  the  said  William 
V,  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  which  note  is  hereto  annexed,  and  which  note  was  pay- 
able by  the  terms  thereof  August  second,  1914. 

(2)  Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 
Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 

with  interest  from  August  second,  1914. 


Dig,, z.d  by  Google 


New  Jerset  Pbactice  Act. 


NINTH  COUNT, 


(1)  He  sues  for  the  amount  of  a  promissory  note  for  one- 
hundred  dollars  made  by  tlie  defendant  Sylvester  H.  Williams 
to  the  order  of  William  V.  A.  Keeler,  and  by  the  said  Williani 
V.  A,  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a. 
copy  of  which  note  is  hereto  annexed,  and  which  note  was  pay- 
able by  the  terms  thereof  September  second,  1914. 

(2)  Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 
Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars 

with  interest  from  September  second,  1914. 

TENTH  COUNT. 

(1)  He  sues  for  the  amount  of  a  promissory  note  for  one- 
hundred  dollars  made  by  the  defendant  Sylvester  H.  Williams 
to  the  ordej-  of  William  V.  A.  Keeler,  and  by  the  said  William 
V,  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  which  note  is  hereto  annexed,  and  which  note  wa«  pay- 
able by  the  terms  thereof  October  second,  1914. 

(2)  Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 
Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars. 

with  interest  from  October  second,  1914. 

ELEVENTH  COUNT. 

(1)  He  sues  for  the  amount  of  a  promissory  note  for  one- 
hundred  dollars  made  by  the  defendant  Sylvester  H.  WiUiams- 
to  the  order  of  William  V.  A.  Keeler,  and  by  the  said  William 
V.  A.  Keeler  and  others  subsequently  endorsed  to  plaintiff,  a 
copy  of  which  note  is  hereto  annexed,  and  which  note  was  pay- 
able by  the  terms  thereof  November  2d,  1914. 

(2)  Said  note  is  now  the  property  of  plaintiff  and  is  unpaid. 
Plaintiff  demands  as  damages  the  sum  of  one  hundred  dollars. 

with  interest  from  November  second,  1914. 

Wendell  J.  Wright, 
Attomey  for  Plaintiff. 
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Xo'xe:    Complaint  in  McCormack  v.   Williams,  05  A.  978. 
Judgment  for  defendant  reversed  and  new  trial  granted  by  Court 

of  Errors. 


No.  138.  Complaint  Upon  Peomisbohy  Note8  Aoainbt 
Endobsee  and  Detisebs  of  Makeb  and  EsBcnroR.  Action 
AaAiNST  Detisbe  op  Land  TJndeb  Act  3  C.  S,  2739. 

New  Jersey  Supreme  Court,  Cumberland  County. 

(Title.) 

Plaintiff,  a  corporation  organized  under  the  national  banking 

laws  of  the  United  States  and  having  its  banking  house  and 

principal  plaoe  of  businese  in  the  city  of  Bridgeton,  county  oi 

Cumberland  and  State  of  New  Jersey,  says: 

1.  On  November  11,  1912,  at  (venue)  and  in  his  lifetime, 
William  Shillingsburg  made  and  delivered  to  the  said  William 
Shilllngsburg,  Jr.,  his  certain  promissory  note  for  $2,000,  pay- 
able four  months  after  the  date  thereof  to  the  order  of  the  said 
William  Shillingsburg,  Jr.,  a  copy  of  which  last-mentioned 
note  is  annexed  hereto  as  Exhibit  A  and  made  a  part  hereof, 
which  note  was  duly  endorsed  by  the  said  William  Sfaillings- 
bnrg,  Jr. 

2.  On  December  26,  1913,  and  in  his  lifetime  the  said  Wil- 
liam Shillingsburg  made  and  delivered  to  the  said  Williara 
Shillingsburg,  Jr.,  his  certain  promissory  note  for  ?5,000,  pay- 
able four  months  after  the  date  thereof  to  the  order  of  the  said 
William  Shillingsburg,  Jr.,  a  copy  of  which  last-mentioned  note 
is  annexed  hereto  as  Exhibit  B  and  made  a  part  thereof,  which 
last-mentioned  note  was  duly  endorsed  by  the  said  William 
Shillingsburg,  Jr. 

3.  Thereafter,  to  wit,  on  or  about  the  dates  of  each  of  the  said 
two  notes  respectively  set  forth  in  paragraphs  1  and  3  herein, 
the  said  William  Shillingsburg,  Jr.,  endorsed  and  delivered 
each  of  the  same  to  the  plaintiff,  which  in  each  instance  then 
and  there  discounted  said  two  notes  for  said  William  Shill- 
ingsburg, Jr.,  for  full  face  value  less  only  the  usual  and  cus- 
tomary discount  charges,  bona  fide,  in  the  usual  course  of  busi- 

26 


Dig,, z.d  by  Google 


402  New  jEBSBi'  Practice  Act. 

ncss  and  without  notice  or  knowledge  of  a  defense,  if  any,  ex- 
isting to  either  thereof. 

4.  On  the  date  of  the  maturity  of  each  of  eaid  notes  respect- 
ively the  same  were  each  duly  presented  for  payment  in  aceord- 
anoo  with  the  terms  thereof  and  payment  then  and  there  de- 
manded and  refused,  and  immediately  notice  of  such  demand 
and  non-payment  respecting  each  of  eaid  notes  was  forthwith 
givon  to  the  endorser  thereof,  the  said  William  Shillingshurg, 
Jr.,  and  the  costs  of  protest  of  each  of  said  notes,  to  wit.  $1.54, 
on  eacli  were  paid  by  plaintiff. 

;  '5;  On  or  about  February  7,  1913,  the  said  William  Shillings- 
burg  died  leaving  a  will,  in  whieh  he  appointed  said  William 
Shillingsburg,  Jr.,  and  ftlaude  E.  Frome,  his  executors. 

6.  On  February  18,  1913,  said  will  was  admitted  to  probate' 
by-  the  surrogate  of  Camden  county  and  letters  testamentary 
w«re  isisued  to  said  William  Shillingsburg,  Jr.,  and  Maude  E. 
Frome,  who  each  accepted  the  same. 

■i  7.  That  the  said  William  Shillingsburg,  Jr.,  and  Maude  E. 
Frome  are  devisees  of  lands  and  tenements  in  and  by  the  last 
wiU  and  testament  of  said  William  Shillingsburg,  deceased. 

8:  The  said  notes  have  been  ever  since  their  endorsement  and 
■delivery  to  plaintiff  as  aforesaid  and  still  are  the  property  of 
the  plaintiff  and  in  its  possession  as  holder  thereof  for  full  face 
value  as  aforesaid,  and  neither  of  said  notes  has  been  paid. 

9.  Plaintiff  claims  of  the  defendants  the  sum  of  $2,001.54, 
with  interest  thereon  from  March  11,  1913,  and  the  further 
«lm  of  $5,001.54,  with  interest  thereon  from  April  26,  1913. 
Oeobqe  Hahptoh, 

Attorney  for  Plaintiff. 

Notb:  Comf^aint  t»  Cumberland  Nat.  ffk  v.  Frome,  9^  A, 
ififfS.    Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 
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No.  129.  Complaint.  Action  on  Bond  Against  Sdbbtt 
FOE  Loss  Occasioned  by  Bkason  of  Pbincipal's  Abandonino 
Contract, 

Sttpreme  Court  o£  New  Jersey,  Cumberland  County. 
(Title.) 
Plaintiff,  a  municipal  corporatioa  of  the  State  of  New  Jer- 
sey, situate  in  the  county  of  Cumberland,  in  said  state,  says 
that: 

1.  The  defendant,  Fidelity  and  Deposit  Company  of  Mary- 
land, is  ft  corporation  organized  under  the  laws  of  the  State  of 
Itfaryland  and  duly  authorisied  by  tlie  laws  of  the  State  of  New 
Jersey  to  execute  bonds  for  suretyship,  and  was  at  all  times 
hereinafter  mentioned  engaged  in  the  business  of  furnishing 
surety  bonds  and  acting  ag  surety. 

2.  On  May  26,  1910,  at  Bridgeton,  Cumberland  county,  de- 
fendant and  Hudson  Terminal  Construction  Company,  by  their 
obligation  in  writing  dated  on  that  day,  bound  themselves  under 
their  respective  corporate  seals  to  the  plaintiff  in  the  penal  sum 
of  $80,864.00,  with  the  condition  thereunder  written  that  if  the 
said  Hudson  Terminal  Constnietion  Company,  its  heirs,  exec- 
utors, administrators,  successors  or  assigns,  should  and  would 
in  all  respects  duly  and  fully  observe  and  perform  all  and  sin- 
gular the  covenants,  conditions  and  agreements  of  the  said  Hud- 
son Terminal  Construction  Company  in  and  by  a  certain  con- 
tract made  by  said  Hudson  Termial  Construction  Company 
with  plaintiff,  dated  May  2601,  1910,  for  furnishing  and  de- 
livering supplies  and  eonstmcting  sewers,  which  supplies  and 
construction  work  were  more  particnlarly  designated  in  the 
specificationB  annexed  to  said  contract,  and  according  to  the  true 
intent  and  meaning  of  said  contract  and  specifications,  and 
would  indemnify  and  save  harmless  said  plaintiff  from  and 
against  all  suits,  claims,  demands  or  actions,  for  any  injury  or 
damages  sustained  w  alleged  to  have  been  sustained  by  any 
party  or  parties  by  or  from  causes  under  the  control  of  the  said 
Hudson  Terminal  Construction  Company  in  the  construction  of 
the  work  or  any  part  thereof,  or  any  neglect  in  protecting  the 
same,  then  the  said  obligation  should  be  void  and  of  no  effect, 
otherwise  to  remain  in  full  force  and  virtue.    A  true  copy  of 
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said  above  recited  obligation  is  hereto  aimexed  and  made  a  part 
of  this  complaint 

3.  That  in  and  by  said  contract  the  said  Hudson  Terminal 
Construction  Company  agreed,  inter  alia,  that  if  the  work  to  l« 
done  under  said  contract  should  be  abandoned,  the  said  plaintiff 
should  have  the  right  and  power  t«  notify  the  said  Hudson  Ter- 
minal Construction  Company  to  discontinue  all  work  or  any 
part  thereof,  under  said  contract,  and  thereupon  said  Hudson 
Terminal  Construction  Company  should  discontinue  said  work 
or  such  part  thereof  as  the  plaintift  might  designate,  and  plaint- 
iff should  have  power,  by  contract  or  otherwise,  as  it  might 
determine,  to  complete  the  work  to  be  done  under  said  contract 
or  such  part  of  it  as  plaintiff  might  deem  necessary,  in  such 
manner  as  plaintiff  saw  fit,  and  to  charge  the  expense  incurred 
by  plaintiff  in  so  doing  to  said  Hudson  Terminal  Construction 
Company,  and  the  expense  so  charged  should  be  deducted 
and  paid  by  said  plaintiff  out  of  such  moneys  as  might  be 
either  due,  or  which  might  at  any  time  thereafter  become  due, 
to  Eaid  Hudson  Terminal  Construction  Company  under  said 
contract  or  any  part  thereof,  and  in  case  such  expense  was 
greater  than  the  sum  which  would  have  been  payable  to  said 
Construction  Company  under  said  contract,  then  the  said  Con- 
struction Company  should  remit  the  amount  of  such  excess  to 
the  plaintiff  on  notice  from  the  plaintiff  of  the  excess  due. 

4.  That  after  the  execution  of  said  bond,  the  said  Hudson 
Terminal  Construction  Company  commenced  the  execution  of 
said  contract  and  the  specifications  forming  a  part  thereof  here- 
inbefore referred  to,  and  partially  furnished  and  delivered  sup- 
plies therefor  and  partially  performed  said  construction  work 
thereunder  until  on  or  about  December  13,  19X0,  on  which  said 
date  the  said  Hudson  Terminal  Construction  Company  aban- 
doned the  construction  of  the  sewerage  system  and  sewage  dis- 
posal works,  specified  in  said  contract,  and  thereafter  performed 
no  more  work  and  furnished  no  more  material  and  supplies, 
which  said  Hudson  Terminal  Construction  Company  had  cov- 
enanted and  agreed  in  and  by  said  contract  to  perform  and 
furnish  in  accordance  with  the  conditions  and  requirements  of 
Eflid  contract  and  specifications  forming  a  part  thereof. 
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6,  Thereafter,  on  or  about  January  9,  1911,  at  Bridgeton, 
Cumberland  county,  aforesaid,  plaintiff  notified  the  said  Hud- 
son Terminal  Construction  Company  and  the  defendant  in 
writing,  that  inasmuch  as  the  said  Hudson  Terminal  Construc- 
tion Company  had  abandoned  all  work  under  said  contract,  the 
said  Construction  Company  should  discontinue  all  work  under 
said  contract  and  that  plaintiff  would  complete  the  work  re- 
maining to  be  done  under  said  contract  either  itself  or  by  new 
contracts. 

6.  Plaintiff  thereafter  through  its  proper  officers,  servants 
and  employes  completed  or  had  completed  the  work  remaining 
to  he  done  under  said  contract,  a  part  of  said  work  being  done 
by  the  officers,  servants  and  employes  of  the  said  plaintiff,  and 
the  remainder  thereof  being  let  by  contract  by  the  said  plaintiff, 
at  a  total  expense  to  the  said  plaintiff  for  the  completion  of  said 
work  of  $24,379,29,  which  said  last-mentioned  sum  the  said 
plaintiff  was  obligated  to  pay  and  did  pay  to  its  ofGcers,  servanta 
and  employes  and  to  the  person  or  persons  who  completed  the 
remainder  of  the  said  work  by  contract. 

7.  That  said  sum  of  $24,379.29  so  paid  by  the  plaintiff  ex- 
ceeded any  and  all  moneys  in  plaintiff's  hands  retained  from 
moneys  due  the  said  Hudpon  Terminal  Construction  Company 
and  was  greater  than  the  sum  which  would  have  been  payable 
to  said  Hudson  Terminal  Construction  Company  under  said 
contract,  if  it  had  completely  performed  the  same,  to  the  ex- 
tent of  $4,178.24  and  which  excess  the  plaintiff  was  compelled 
to  pay  and  did  pay  as  aforesaid,  all-by  reason  of  the  default 
and  neglect  of  the  said  Hudson  Terminal  Construction  Com- 
pany to  perform  said  contract,  and  for  which  said  defendant  is 
liable  to  this  plaintiff  by  reason  of  said  bond  to  the  extent  of 
$4,178.24  and  interest.      . 

8.  After  the  completion  of  the  work  remaining  to  be  done 
under  said  contract  and  as  soon  as  the  excess  cost  aforesaid  was 
ascertained,  and  on  or  about  April  18.  1912,  plaintiff  gave  no- 
tice to  the  said  Hudson  Terminal  Construction  Company  and  to 
the  defendant  of  the  said  excess  due  plaintiff,  and  demanded 
payment  thereof,  all  of  which  both  the  said  Hudson  Terminal 
Construction  Company  and  the  said  defendant  have  refused  to 
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pay  and  still  refuse  to  pay,  and  there  is  now  due  and  owing  to 
the  plaintiff  upon  the  said  bond,  the  full  sum  of  $4,178.24  and 
interest  thereon  from  April  18,  1912,  besides  the  costs  of  this 
action. 

Plaintii!  demands  as  damages  from  the  said,  defendant  the 
sum  of  $4,178.24  with  interest  from  April  18,  1912. 
Francis  A.  Stanoer,  Jr., 

Attorney  for  Plaintiff. 

Note:  Complaint  taken  from  case  of  Bridgeton  v.  Fidelity 
and  Deposit  Co.  Judgment  for  plaintiff  a/firmed  by  Govrt  of 
Errors.    &6  A.  918. 


No.  130,  Complaint  for  Deficiency  Judgment  on  Boniv 
,-\ftkr  Foheclosure  of  Accompanying  Mortgage,  With  Al- 
legation OF  Notice  of  Entry  op  Action  Under  Act  of  1907, 
p.  563,  3  C.  S.,  p.  3423,  sec.  51. 

New  Jersey  Supreme  Court 
County. 
(Titie.) 

Plaintiff,  A.  N.,  residing  at ,  says  that — 

1.  On  April  1,  1911,  at  (venue),  the  defendant,  W.  R.,  exe- 
cuted his  bond  of  that  date  to  W.  H.  in  the  penal  sum  of  $70,- 
000,  conditioned  to  pay  $35,000  with  interest  at  6  per  cent. 

3.  To  secure  said  bond  defendant,  W.  R.,  executed  a  mortgage 
of  the  same  date  to  W,  H.  upon  certain  lands  and  premises 
whereof  the  said  defendant  was  seized  in  fee  situate  in  (descrip- 
tion of  premises). 

3,  On  May  1,  1911,  said  W.  H,  assigned  said  bond  and  mort- 
gage to  C.  F.  as  collateral  security  for  the  payment  of  any  and 
all  promissory  notes  theretofore  made  or  which  thereafter  might 
be  made  by  said  W.  H.  to  C.  F. 

4.  On  June  1, 1911,  the  defendant,  W.  R.,  conveyed  said  lands, 
by  deed  of  that  date,  to  the  defendant,  J.  B.,  in  fee ;  which  deed 
■was  on  June  3,  1911,  recorded  in  the  clerk's  office  of 

county,  in  Book  of  Deeds,  pages 


Dig,, z.d  by  Google 


I'oaMfl.  407 

5.  Said  defendant,  J.  B.,  by  a  provision  in  said  deed  assumed 
the  payment  of  the  principal  and  interest  of  said  bond  and 
mort^^age  and  agreed  to  pay  off  the  same  as  a  part  of  the  con- 
sideration in  said  deed  expreeeed. 

6.  On  December  14,  1912,  a  final  decree  for  the  sale  of  the 
Baid  land  and  premises  and  the  foreclosure  of  the  said  mortgage 
was  made  in  the  Court  of  Chancery  of  New  Jersey  in  a  suit 
broughb  for  that  purpose  by  the  eaid  C.  F.  against  theee  defend- 
ants and  others;  and  said  decree  adjudged  that  there  waa  then 
due  upon  said  bond  and  mortgage  the  sum  of  $29,351.78  and 
directed  that  a  writ  of  fieri  facias  be  issued  to  the  sheriff  of  the 
county  of  for  the  sale  of  aaid  mortgaged  prem- 
ises to  make  the  said  sum  with  lawful  interest  from  December 
18,  1912,  and  complainant's  costs  in  that  suit,  which  were  there- 
upon taxed  at  the  sum  of  $209.83. 

7.  On  February  11,  1913,  and  within  six  montlis  of  the  com- 
mencement of  this  action,  the  said  sheriff,  by  virtue  of  said  writ 
of  execution,  duly  sold  said  premises,  according  to  the  law  of 
public  vendue,  to  the  said  0.  F.,  he  being  the  highest  bidder  at 
said  sale,  for  the  sum  of  $12,000. 

8.  Tlie  sheriff's  lawful  fees  and  disbursements  upon  said  exe- 
cution amounted  to  $127.96,  which  were  thereupon  paid  by  the 
said  C.  F.  to  said  sheriff,  all  of  which  appears  upon  the  said 
writ  of  execution  which  was  duly  returned  into  court. 

9.  After  crediting  upon  the  said  decree  and  execution  the 
amount  of  the  proceeds  of  said  sale,  there  remained  due  to  the 
said  C.  F.,  upon  the  same  a  deficiency  of  the  amount  of 
$17,989.10. 

10.  The  said  sum  of  $17,989.10  has  not  been  paid  nor  has 
any  part  thereof. 

11.  On  June  21,  1913,  by  writing  bearing  that  date,  the  said 
C.  F.  assigned  to  plaintiff  said  bond  and  the  money  due  and  to 
grow  due  thereon,  with  the  interest  and  all  his  right,  title  and 
interest  of,  in  and  to  the  same 

18.  On  June  22,  1913,  and  within  six  months  after  the  said 
sheriff's  sale  and  prior  to  the  institution  of  this  action  and  the 
entry  of  judgment  hereunder,  plaintiff  filed  in  the  office  of  the 
clerk  of  Common  Pleas  in  and  for  the  county  of 
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(or  in  the  office  of  tJie  register  of  deeds  and  mortgages  of  the 
county  of  ),  being  the  county  in  which  said  mort- 

gaged pieniises  are  situate,  a  written  notice  of  this  proposed 
action  setting  forth  the  court  in  which  it  was  proposed  to  begin 
Buch  action,  the  names  of  the  parties  to  such  bond  and  action, 
the  book  and  page  of  the  record  of  tlie  said  mortgage,  togetlier 
with  a  description  of  the  mortgaged  premises,  according  to  the 
statute  in  such  case  made  and  provided,  a  copy  of  which  said 
notice  is  hereto  annexed  and  made  a  part  hereof. 

13.  Plaintiff's  action  against  said  defendants  was  commenced 
within  six  months  from  the  date  of  the  sale  of  said  mortgaged 
premises. 

li.  Plaintiff  demands  $17,989.10  with  interest  from  February 
13,  1913. 

Note  :  See  Xeu  v.  Rogge,  95  A.  G32,  Court  of  Errors;  }Iarcus 
V.  Penn.  Co.,  For  Insurancf  of  Liret.  ■  eic.  ■  Xovember  term. 
Court  of  Errors,  1916. 


No.  131.  Complaint  for  Bre.4CH  of  Promise  of  MARaiAOE, 

New  Jersey  Supreme  Court. 
(Title.) 
Plaintiff,  who  resides  in  the  town  of  Kearny,   in   Hudson 
county.  New  Jersey,  says  tliat : 

1.  Plaintiff  was  on  and  prior  to  July  4,  1908,  and  has  ever 
since  been,  sole  and  unmarried. 

2.  Defendant  likewise  was  then  and  there,  and  still  is  un- 
married. 

3.  On  the  said  July  4,  1908,  at  {vpn-ue.'),  defendant  requested 
plaintiff  to  marry  him  and  take  him  as  her  husband,  and  then 
and  there  promised  and  undertook  to  marry  her  and  take  her  for 
his  wife. 

4.  Plaintiff  thereupon  likewise  undertook  and  promised  to 
marry  defendant  and  to  take  him  for  her  husband. 

5.  At  various  times  subsequently  thereto  defendant  repeated 
and  renewed  to  plaintiff  his  said  promise  of  marriage. 
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6.  llelying  od  said  promise  and  undertalciiig  of  defendant, 
plaintiff  has  always  from  hence  hitherto,  remained,  and  still 
'Continues,  Eole  and  unmarried;  and  has  at  all  times  been  and 
still  is  ready  and  willing  to  marry  defendant. 

7.  Defendant  nevertheless  has  at  all  times  since  neglected  and 
refused,  and  still  refuses  to  performe  his  undertaking,  although 
frequently  requested  thereto  by  plaintiff,  and  although  a  rea- 
sonable time  has  for  that  purpose  long  since  elapsed. 

Plaintiff  demands  as  damages  the  sum  of  fifty  thousand  dol- 
lars ($50,000). 

Edwards  &  Smith, 
Attorneys  of  Plaintiff. 

2\aTE:  From  Cordvan  v.  McClovd,  9.i  A.  IB!,. 


No.  13?.  Complaint,    Action  for  Broker's  Commission. 
Essex  Connty  Circuit  Conrt. 
(Title.) 

The  plaintiff,  Sidney  S.  Smith,  of  the  city  of  Newark,  county 
■of  Essex,  and  State  of  New  Jersey,  being  a  real  estate  broker, 
■says  that : 

(1)  On  August  twelfth,  1912,  the  defendant  duly  authorized 
him,  by  a  written  agreement,  a  copy  of  which  is  hereunto  an- 
nexed, to  poll  for  $45,000  the  premises  in  the  said  city  of  New- 
ark known  as  Nos.  18,  20  and  22  Lafayette  street,  agreeing  to 
pay  to  plaintiff  the  usual  brokerage  of  S'/^  per  cent,  on  said 
price  for  such  sale. 

(2)  On  September  twelfth,  11)12,  plaintiff  duly  sold  said 
premises  for  defendant  to  one  Charles  A.  Terrill  for  said  price 
and  defendant  agreed  in  writing  to  all  the  terms  of  said  sale 
and  accepted  a  pa\Tnent  on  account  of  the  purchase  price,  as 
appears  by  the  copy  of  agreement  hereunto  anne.xed. 

(3)  Thereafter  plaintiff  demanded  of  defendant  the  agreed 
brokerage. 

(4)  Defendant  has  not  paid  the  same. 
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Plaintilt  demands,  as  damages,  the  amount  due,  $1,2S5,  with 
intereet  from  September  12,  1913. 

G.  Rowland  Monroe, 
Attorney  for  Plaintiff, 

Note:  Filed  in  Smith  v.  Hopping.  9i5  A'  99.i. 


Xo.  133.  Complaint  by  Seal  Estate  Broker  fob  Com- 
missions Whebe  he  Found  Buyer  and  Defendant  Refused 

TO  Sell. 

Hudson  County  Circuit  Court. 
(Title.) 
Plaintiff,  T.  R.,  residing  at  ,  says  that— 

1.  On  the  twenty-fifth  day  of  July,  one  thousand  nine  hun- 
dred and  six,  at  Jersey  City,  Hudson  county.  New  Jersey,  Mag- 
dalon  Minningham,  the  said  defendant,  authorized  the  said 
plaintiff,  by  writing,  to  sell  eertain  premises  situated  in  Jersey 
City  and  described  in  said  writing,  at  the  price  and  upon  the 
terms  thereon  named,  and  agreed  to  pay  two  and  one-half  per 
cent,  of  the  gross  amount  on  the  sale,  which  authorization  in 
writing  was  then  delivered  on  the  day  and  date  aforesaid  to  the 
said  Thomas  A,  Ryer,  and  a  copy  of  said  authorization  is  here- 
unto annexed  and  marked  Schedule  "A." 

2.  Plaintiff,  on  the  seventh  day  of  March,  in  the  year  one 
thousand  nine  hundred  and  seven,  did  sell  said  premises  de- 
scribed in  said  authorization  in  writing  for  the  price  and  upon 
the  terms  therein  named,  to  a  person  ready,  willing  and  able  to 
purchase  said  premises  for  the  sum  of  twenty-live  thousand 
dollars. 

3.  Defendant  became  indebted  to  the  said  plaintiff  in  the  sum 
of  six  hundred  and  twenty-five  dollars,  being  two  and  one-half 
per  cent,  commission  of  the  gross  amount  of  said  sale,  and  there- 
after the  said  plaintiff  demanded  ^t  the  said  defendant  the  said 
sum  of  six  hundred  and  twenty-five  dollars;  yet  the  said  de- 
fendant disregarded  her  promise  and  agreement  to  pay  the  said 
plaintiff  the  said  sum  of  six  hundred  and  twenty-five  dollars. 
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contrary  to  the  form  and  effect  of  the  said  agreement  and  ell 
other  promises  of  undertaking. 

Pladctiff  detnaods  as  damages  $1,000. 

Note:  Adopted  from  declaraUon  in  Ryer  v.  Minningham,  75 
A.  890;  78  L.  742.  Judgment  for  plaintiff  affirmed  by  Court 
of  Errors. 


No.  134.  Complaint  by  Bboker  to  Recoveb  Commissions 
DPPN  Sales  op  Real  Estate  Aqajnst  Aoent  op  Owxer  of 
Land,    Agent    Having    Made    Himself    Peksokally    Rb- 

8PON81BLE. 

New  Jersey  Supreme  Court. 
Hudson  County. 
(Title.) 
Plaintiff,  B.  S.,  residing  at  ,  says  that — 

1.  On  the  eighth  day  of  April,  a.  d.  1907,  in  the  city  and 
State  of  New  York,  to  wit,  at  Jersey  City,  in  the  county  of 
Hudson  and  State  of  New  Jersey,  1he  said  plaintiff  entered  into 
a  written  agreement  with  the  said  defendant  (a  copy  of  which 
said  agreement  is  hereto  annexai  and  made  a  part  hereof) 
whereby  the  said  plaintiff  agreed  to  devote  his  entire  time  from 
the  date  of  said  agreement  for  a  period  ten  weeks  thereafter,  to 
the  sale  of  certain  real  property  bituatcd  at  Portaiipeck  and 
Deal,  Monmouth  county,  New  Jersey,  said  property  hoing  then 
and  there  owned  by  Portaupcck  Realty  Company,  a  corporation 
of  New  Jersey,  for  which  the  said  defendant  a^eed  to  pay  the 
said  plaintiff  the  sum  of  $100  per  week,  and  twenty-five  per 
cent,  of  the  purchase  price  of  all  the  said  property  so  owned  as 
aforesaid  by  Portaupeck  Realty  Company,  which  the  said  plaint- 
iff sold,  caused  to  ^ell  or  secured  purchasers  for. 

2.  Plaintiff  did  devote  his  entire  time  from  tiio  eighth  day  of 
April,  1907.  for  a  period  of  (en  wwks,  thereafter  to  the  sale  of 
the  said  property  so  situated  as  aforesaid  at  Portaupeck  and 
Deal,  Monmouth  county  aforesaid,  in  pursuance  of  said  con- 
tract and  did  sell,  and  secure  purchasers  for,  divers  lots  of  said 
property. 
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3.  Defendant  hag  failed  and  refused  and  still  refuses  to  pay 
anto  the  said  plaintiff  the  amount  due  him,  to  wit,  the  Bum  of 
one  thousand  nine  hundred  dollars  ($1,900.00),  the  same  heing 
twenty-five  per  cent.  (25%)  of  the  purchase  price  of  the  prop- 
-erty  sold  as  aforesaid  for  the  said  defendant  and  owned  by  said 
Portaupeek  Realty  Company  as  aforesaid. 

Plaintiff  demands  as  damages  $5,000. 

Note:  Adopted  from  declaration  in  Sadler  v.  Young,  78  A. 
■890;  78  L.  5&4.  Nonsuit  reversed  by  Court  of  Errors  and  new 
irial  granted. 


No,  135.  Complaint  Ao.unst  Cabbiek  of  Goods  fob 
Neglect  to  Tran'sport  Goods  Within  Reaso!jable  Time, 
Whereby  Same  Were  Destroyed. 

New  Jersey  Supreme  Court. 

Hudson  County. 

(Title.) 

The  plaintiffs,  Isaac  W.  Carr  and  Fannie  C.  Estes,  partners 

doing  business  as  Isaac  W.  Carr  &  Co.,  who  reside  in  the  city, 

county  and  State  of  New  York,  say  that: 

FIRST  COUNT. 

1.  On  July  16,  1912,  at  Statesboro  in  the  State  of  Georgia, 
the  plaintiffs  caused  to  be  delivered  to  the  defendant,  which  was 
a  common  carrier  of  goods  for  hire,  from  Statesboro  aforesaid 
to  Jersey  City,  Hudson  county,  in  this  state,  one  carload  of 
watermelons  of  the  vaKie  of  $500,  in  car  S.  A.  L,  16240,  which 
the  defendant  then  and  there  received  and  accepted,  as  such 
common  carrier,  and  agreed  to  transport  the  same  carefully  and 
within  a  reasonable  time  to  the  plaintiffs  at  Jersey  City  aforesaid, 
for  reward. 

2.  The  defendant,  at  [lay  renuc),  in  violation  of  its  agree- 
ment, failed  and  neglected  to  carefully  traui^port  the  said  water- 
melons from  Statesboro  aforesaid  to  Jersey  City  aforesaid  and 
failed  and  neglected  to  transport  the  same  within  a  reasonable 
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time;  and  by  reason  thereof  a  large  number  of  said  watermelons 
was  wholly  lost  to  the  plaintiffs  and  the  remainder  was  delivered 
to  the  plaintiffs  at  Jersey  City  in  a  bad  and  damaged  condition. 

SEOOND  CODNT. 

1.  On  July  16,  1912,  at  Fuman  in  the  State  of  South  Caro- 
lina, the  plaintiffs  caused  to  be  delivered  to  the  defendant,  whiclt 
was  a  common  carrier  of  goods  for  hire,  from  Fuman  aforesaid,, 
to  Jersey  City  in  this  state,  one  carload  of  watermelons  of  the' 
value  of  $500,  in  car  Sou.  39S13,  which  the  defendant  then  an* 
there  received  and  accepted,  as  such  common  carrier,  and  agreed 
to  transport  the  same  carefully  and  within  a  reasonable  time  to- 
the  plaintiffs  at  Jersey  City  aforesaid,  for  reward. 

3.  The  defendant,  at  {tay  venue),  in  violation  of  its  agree- 
ment, failed  and  n^lected  to  carefully  transport  the  said  water-  - 
melons  from  Fuman  aforesaid  to  Jersey  City  aforesaid  and- 
failed  and  neglected  to  transport  the  same  within  a  reasonable- 
time;  and  by  reason  thereof  a  large  number  of  said  watermelons 
was  wholly  lost  to  the  plaintiffs  and  the  remainder  was  delivered 
to  the  plaintiffs  at  Jersey  City  in  a  bad  and  damaged  condition. 

THIBD  COUNT. 

1.  On  July  16,  1918,  at  Stilson  in  the  State  of  Georgia,  the 
plaintiffs  caused  to  be  delivered  to  the  defendant,  which  was  a- 
common  carrier  of  goods  for  hire,  from  Stilson  aforesaid  to 
Jersey  City  in  this  state,  one  carload  of  watermelons  of  the 
value  of  $500,  in  car  C.  of  Ga.  6865,  which  the  defendant  then 
and  there  received  and  accepted,  as  such  common  carrier,  and' 
agreed  to  transport  the  same  carefully  and  within  a  reasonable- 
time  to  the  plaintiffs  at  Jers^  City  aforesaid,  for  reward. 

3,  The  defendant,  at  (lay  venue),  in  violation  of  its  agree- 
ment, failed  and  neglected  to  carefully  transport  the  said  water- 
melons from  Stilson  aforesaid  to  Jersey  City  aforesaid  and' 
failed  and  neglected  to  transport  the  same  within  a  reasonable- 
time;  and  by  reason  thereof  a  large  number  of  said  watermelons 
was  wholly  lost  to  the  plaintiffs  and  the  remainder  was  delivered' 
to  the  plaintiffs  at  Jersey  City  in  a  bad  and  damaged  condition.. 
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FOURTH  COUNT. 


1.  On  or  about  July  16,  191S,  at  Ivaahoe  in  the  State  of 
Georgia,  the  plaintiffs  cansed  to  be  delivered  to  the  defendant, 
whicli  was  a  common  carrier  of  goods  for  hire,  from  Ivanhoe 
aforesaid  to  Jersey  City  in  tliis  state,  one  carload  of  water- 
melons of  the  value  of  $500,  in  car  A.  C.  L.  32852,  which  the 
defendant  then  and  there  received  and  accepted,  as  such  com- 
mon carrier,  and  agreed  to  transport  the  same  carefully  and 
witliin  a  reasonable  time  to  the  plaintiffs  at  Jersey  City  afore- 
said, for  reward. 

2.  The  defendant,  at  (la;/  vemie),  in  violation  of  its  agree- 
ment, failed  and  neglected  to  carefully  transport  the  said  water- 
melons from  Ivanhoe  aforesaid  to  Jersey  City  aforesaid  and 
failed  and  neglected  to  transport  the  same  within  a  reasonable 
time;  and  by  reason  thereof  a  large  number  of  said  watermelons 
was  wholly  lost  to  the  plaintiffs  and  the  remainder  was  delivered 
to  the  plaintiffs  at  Jersey  City  in  a  bad  and  damaged  condition. 

FIFTH  COUNT. 

1.  On  July  22,  1912,  at  Statesboro  in  the  State  of  Georgia, 
the  plaintiffs  caused  to  be  delivered  to  the  defendant,  which  was 
a  common  carrier  of  goods  for  hire,  from  Statesboro  aforesaid 
to  Jersey  city  in  this  state,  one  carload  of  watermelons  of 
the  value  of  $500,  in  car  A.  C.  L.  31057,  which  the  defendant 
then  and  there  received  and  accepted,  as  such  common  carrier, 
and  agreed  to  transport  the  same  carefully  and  within  a  reason- 
able  time  to  the  plaintiffs  at  Jersey  City  aforesaid,  for  reward. 

2.  The  defendant,  at  (lay  ven%ie),  in  violation  of  its  agree- 
ment, failed  and  n^lected  to  carefully  transport  the  said  water- 
melons from  Statesboro  aforesaid  to  Jersey  City  aforesaid  and 
failed  and  neglected  to  transport  the  same  within  a  reasonable 
time;  and  by  reason  thereof  a  large  number  of  said  watermelcms 
was  wholly  lost  to  the  plaintiff  and  the  remainder  vras  delivered 
to  the  plaintiffs  at  Jersey  City  in  a  bad  and  damaged  condition. 

BIXTH  COUNT. 

1.  On  July  25,  1918,  at  Statesboro  in  the  State  of  Georgia, 
the  plaintiffs  caused  to  be  delivered  to  the  defendant,  which  was 
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a  common  carrier  of  gooda  for  hire,  from  Stateeboro  aforesaid 
to  Jersey  City  in  this  state,  one  carload  of  watermelons  of  the 
value  of  $500,  in  car  A.  C.  L.  21143,  which  the  defendant  then 
aud  tbere  received  and  accepted,  as  such  common  carrier,  and 
agreed  to  transport  the  same  carefully  and  within  a  reasonable- 
time  to  the  plaintiffs  at  Jersey  City  aforesaid,  for  reward. 

2.  The  defendant,  at  (lay  vrniie),  in  violation  of  its  agree- 
ment, failed  and  neglected  to  carefully  transport  the  said  water- 
melons from  Statesboro  aforesaid  to  Jersey  City  aforesaid  and 
failed  and  neglected  to  transport  the  same  within  a  reasonable 
time;  and  by  reason  thereof  a  large  number  of  said  watermelons 
was  wholly  lost  to  the  plaintiffs  and  the  remainder  was  delivered 
to  the  plaintiffs  at  Jersey  City  in  a  bad  and  damaged  condition. 

BBVBNTH  COUNT, 

1.  On  July  25,  1912,  at  Statesboro  in  the  State  of  Georgia, 
the  plaintiffs  caused  to  be  delivered  to  the  defoidant,  which  was 
a  common  carrier  of  goods  for  hire,  from  Statesboro  aforesaid 
to  Jersey  City  in  this  state,  one  carload  of  watermelons  of  the 
value  of  $50o",  in  car  8.  A.  L.  22576,  which  the  defendant  then 
and  there  received  and  accepted,  as  such  common  carrier,  and 
agreed  to  transport  the  same  carefully  and  within  a  reasonable 
time  to  the  plaintiffs  at  Jersey  City  aforesaid,  for  reward. 

2.  The  defendant,  at  {lay  venue),  in  violation  of  its  agree- 
ment, failed  and  n^lected  to  carefully  transport  the  said  water- 
melons from  Statesboro  aforesaid  to  Jersey  City  aforesaid  and 
failed  and  neglected  to  transport  tlie  same  within  a  reasonable 
time;  and  by  reason  thereof  a  large  number  of  said  watermelons 
was  wholly  lost  to  the  plaintiffs  and  the  rnnainder  was  delivered 
to  the  plaintiffs  at  Jersey  City  in  a  bad  and  damaged  condition. 

Plaintiffs  demand  $500  damages  on  each  count. 

QCEEH  &  Stodt, 
Attorneys  of  PlatnUffa. 

Note:  Complaint  in  Carr  v.  P.  R.  R.,  96  A.  588.  Judgment 
for  plaintiffs  affirmed  6y  Court  of  Errors. 
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No.  136.  Complaint.  Action  of  Neoliobnce  by  Pas- 
senger A0AIN8T  Railroad  for  Thbowino  Plaintiff  Odt  op 
Seat  by  Sudden  Stopping  of  Train. 

New  Jersey  Supreme  Court, 
Atlantic  County. 

FlaintifF,  W,  T,,  residing  in  Atlantic  City,  says  that — 

1.  On  or  about  December  87th,  1907,  the  defendant  was  a 
corporation  of  the  State  of  New  Jersey,  incorporated  under  the 
act  concerning  railroadB,  and  wae  a  eonunon  carrier  of  pasfiengers 
between  Atlantic  City,  in  the  State  of  New  Jersey,  and  Gamdeo 
in  the  State  of  New  Jersey. 

S.  On  said  day  plaintiff  waa  a  passenger  on  cars  of  said  com- 
pany with  a  ticket  entitling  him  to  ride  between  said  points,, 
and  that  while  plaintiff  was  riding  between  said  points  the  train 
in  which  he  was  riding  stopped  at  a  point  on  what  is  known  a» 
the  elevated  tracks  in  the  city  of  Camden,  to  wit,  at  Mays  Land- 
ing, in  the  county  of  Atlantic  aforesaid. 

3.  While  being  bo  stopped  said  defendant,  through  the  negli- 
gence and  carelessness  of  its  servants  in  charge  of  a  train  in  the 
rear,  ran  said  train  into  and  against  the  train  in  which  plaintiff 
was  riding  and  threw  him  from  the  seat  in  the  rear  of  the  car 
to  a  point  in  the  front  of  the  car. 

4.  Plaintiff  thereby  became  and  was  permanently  injured  in 
his  head,  spine  and  limbs,  in  consequence  of  which  he,  the 
plaintiff,  has  been  from  that  time  to  this  estremely  nervous  and 
will  be  so  for  the  remainder  of  his  life,  whereby  plaintiff  has  been 
damaged  in  pain  and  suffering,  in  expenses  of  medicines  and 
doctor's  bills,  and  in  the  loss  in  his  business  by  reason  of  being 
unable  to  attend  to  it,  and  in  the  loss  which  will  accrue  in  the 
future  by  reason  of  his  inability  to  attend  to  his  usual  calling. 

Plaintiff  demands  as  damages  $30,000. 

Note:  Above  complaint  is  founded  upon  declaration  filed  in 
case  of  Townsend  v.  West  Jersey  and  S.  R.  R. 
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^o.  137.    Complaint  for  Injury  to  Plaintiff  While 
Standing  on  Railroad  Platform  By  Beino  Dr^wn   By 
Suction  to  a  Train  Passino  at  a  High  Rate  of  SrEEo. 
New  Jersey  Supreme  Court, 
Paasaic  County. 
(Title.) 
The  plaintiff,  Marie  Sehuiz,  as  administratrix  o(  tlie  estate 
of  Carl  Schulz,  by  Ward  &  McGinnis,  her  attorneys,  complains' 
of  the  defendant,  the  New  York,  Susquehanna  and  Westera' 
Bailroad,  and  alleges — 

1.  That  on  the  13th  day  of  May,  1918,  she  was  by  the  Bur- 
rogate  of  the  county  of  Bergen  appointed  administratrix  of  all 
and  singular,  the  goods  and  chattels,  rights  and  credits,  moneyBt 
and  effects  of  Carl  Schulz,  deceased. 

2.  That  the  plaintiff  is  administratrix  as  aforesaid  and  was 
at  the  time  of  the  committing  of  the  grievances  hereinafter 
mentioned,  and  is  a  resident  of  Ridgetietd  Park,  in  the  county 
of  Bergen  and  State  of  New.  Jersey. 

3.  That  before  and  at  the  time  of  the  committing  of  the  griev- 
ance hereinafter  mentioned,  the  defendant  was  a  corporatioa, 
organized  under  the  laws  of  the  State  of  New  Jersey,  and  was 
ff  steam  railroad,  engaged  as  a  common  carrier  of  passengers 
and  freight. 

4.  The  plaintiff  avers,  that  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  the  defendant  was  the 
owner  of  a  certain  steam  railroad,  which  extended  from  the 
West  End,  in  the  county  of  Hudson  and  through  the  county  of 
Bergen  in  the  State  of  New  Jersey,  through  a  village  in  said 
county  of  Bergen,  known  as  Bidgefield  Park,  at  which  place  the 
said  railroad  extended  in  a  generally  northerly  and  southerly 
direction,  and  at  said  point  consisted  of  two  tracks  of  two  raiU 
each,  the  more  easterly  of  which  tracks  was  known  as  the  north- 
bound track,  and  the  other  of  said  tracks  was  known  as  the 
southbound  track. 

5.  Plaintiff  avers  that  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  the  seventeenth  day 
of  February,   nineteen   hundred   and   twelve,   in    (lay   vefiue) 
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there  was  erected  at  Ridgefield  Park  a  (.-ertain  railroad  station 
owned  and  maintained  by  the  defetiilant  used  bv  it  as  a  pas- 
senger and  freight  station,  whicli  station  was  situated  on  the 
easterly  side  of  said  railroad  and  close  to  the  track  known  as  the 
northbound  track,  which  said  station  was  known  and  designated 
as  tlie  "Little  Ferry  Station."  That  between  said  station  and 
a  point  near  the  more  eaiiterly  rail  of  said  northbound  track  was 
.a  platCovm,  which  platform  was  at  a  level  with  said  railroad 
traeks  of  tlio  said  defendant.  That  said  platform  was  used  by 
passengers  hoarding  or  leaving  trains  of  the  defendant,  and  by 
persons  entering  to  and  from  and  through  said  station. 

6i  Plaintiff  avers,  that  the  said  Carl  Schuiz,  in  the  nighttime 
of-ihel-7th  day  of  Febniary,  1913,  in  (lay  veitue)  was  then  and 
there  standing  upon  said  platform  neai"  the  westerly  edge  theieof 
•of  said  northbound  track,  and  in  the  nighttime  and  at  the  in- 
vitation and  request  and  permission  of  the  said  defendant. 

7.-  I'laintiff  avers  that  while  said  Car!  Schuiz  was  then  and 
there  standing  upon  said  platform  as  aforesaid,  a  certain  pas- 
senger train  of  the  defendant,  in  charge  of  its  servants  and 
■employees  and  drawn  hy  a  steam  locomotive  approached  said 
■station,  and  going  in  a  westerly  direction  carelessly,  negligently 
.and  improperly  at  a  righ  rate  of  speed,  and  without  ringing  any 
bell  or  blowing  any  whistle  or  giving  any  other  warning  of  its 
approach,  and  the  said  defendant  well  knowing  the  said  Carl 
Schuiz  was  standing  upon  said  platfrom,  as  aforesaid,  and  that 
passengers  might  be  standing  upon  said  platform,  along  the 
westerly  edge  thereof,  carelessly,  negligently  and  improperly 
failed  to  give  any  warning  of  the  approach  of  said  train,  or  to 
slacken  the  speed  thereof,  or  to  warn  said  Carl  Schuiz  of  the 
approach  of  said  train,  or  of  the  danger  of  standing  upon  said 
platform  near  the  westerly  edge  thereof,  and  by  reason  of  the 
premises,  said  train  which  was  of  such  width  as  to  strike  any 
person  standing  near  the  edge  of  said  platfrom,  did  with  great 
force  and  violence  strike,  draw  to  it  and  drag  along,  the  said 
Carl  Schuiz  and  inflicted  such  injuries  that  he,  the  said  Carl 
Schuiz,  instantly  died. 
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8.  And  the  plaintiff  avere  that  the  said  Carl  Schulz  left  sur- 
viving his  widow,  Marie  Schuiz  and  his  children,  Charles  Schulz 
and  Otto  Schulz. 

9,  Wherefore  the  plaintiff  demands  for  relief  a  judgment  for 
the  sum  of  $30,000.00. 

Ward  &  McGinnis, 
Attorneys  of  Plaintiff. 

Note:  Complaint  filed  in  Schulfz  v.  .Y.  I".,  .s.  £  w.  R.  Co.. 
9i  A.  579,  held  to  show  cause  of  action,  by  Court  of  Errom  and 
Appeals. 


No,  ISTa.  CouPLAiMT.  Injuries  to  Person  on  Railroad 
Platform  ;  Suction  of  Passing  Train. 

New  Jersey  Supreme  Court,  Mercer  County. 
(Title.) 
The  plaintiff  herein,  Ernest  Crotshin,  a  resident  of  the  town 
of  Cashmere,  in  the  county  of  Monroe,  and  State  of  West  Vir- 
ginia, says  that: 

1.  On  and  prior  to  the  24th  day  of  October,  1912,  defendant 
was,  and  ever  since  has  been,  and  still  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Pennsylvania,  and  a  resident  and  citizen  of  the  State  of  Penn- 
sylvania, and  was  during  all  the  time  aforementioned  and  still 
is  a  common  carrier,  engaged,  amongst  other  things,  in  the  busi- 
ness of  carrying  passengers  for  hire  between  the  city  of  Trenton, 
county  of  Mercer,  and  State  of  New  Jersey,  and  the  town  of 
Stroudsburg,  in  the  State  of  Pennsylvania,  and  operated  a  rail- 
road line  and  trains  for  the  carriage  of  passengers  between  said 
last-mentioned  two  points;  and  also  operated  and  maintained 
in  connection  therewith  a  certain  depot  or  station,  including 
waiting  rooms,  passageways  and  platforms,  in  said  city  of  Tren- 
ton, for  the  use  of  it«  passengers  in  alighting  from,  boarding 
and  awaiting  the  arrival  and  departure  of  its  passengers  trains 
aforesaid. 

2.  On  said  24th  day  of  October,  1912,  plaintiff  had  purchased 
and  obtained  and  received  from  defendant  a  ticket  entitling 
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him  to  be  carried  on  that  day,  in  one  of  defendant's  passenger 
trains,  from  Trenton,  aforesaid,  to  Stroudsburg,  aforesaid,  and 
was  then  and  there  a  passenger  of  defendant. 

3.  Plaintiff  being  snch  passenger,  as  aforesaid,  on  the  day 
aforesaid,  while  awaiting  in  defendant's  waiting  room  and  sta- 
tion, as  he  then  lawfully  might,  the  arrival  of  defendant's  train 
to  carry  him  to  Stroudsburg  aforesaid,  was  informed  by  de- 
fendant, through  its  station  master,  usher,  or  other  eerrant  or 
agent,  that  said  train  was  about  to  arrive  to  said  station,  and 
invited  him  to  and  he  did  leave  said  waiting  room  and  proceed 
to  one  of  defendant's  platforms  aforesaid,  being  the  platform 
provided  by  defendant  for  the  use,  amongst  others,  of  its  pass- 
engers from  Trenton  to  Stroudsburg,  in  boarding  the  train 
aforesaid. 

4.  While  plaintiff  was  standing  on  said  platform  awaiting  his 
said  train,  and  in  the  exercise  of  reasonable  care,  defendant 
caused  or  permitted  another  of  the  trains  operated  and  con- 
trolled by  it,  being  a  through  train  not  stopping  at  Trenton 
aforesaid,  to  pass  along  its  said  tracks  adjacent  to  said  plat- 
form, at  an  excessive  rate  of  speed,  creating  and  carrying  with 
it  a  great  and  powerful  suction  or  msh  of  air,  which  caught 
plaintiff  and  threw  him  to  the  concrete  or  stone  floor  of  said 
platform  with  great  force  and  violence,  thereby  greatly  injuring, 
wounding  and  bruising  him,  so  that  he  became  and  was,  and 
from  thence  hitherto  has  been,  and  in  the  future  will  always 
continue  to  be,  so  long  as  he  lives,  sick,  sore,  wounded,  disabled 
and  permanently  injured. 

5.  Plaintiff's  injuries  were  caused  by  the  negligence  of  the 
defendant,  which  negligence  consisted  in  this:  It  was  then  and 
there  the  duty  of  the  defendant  to  use  the  great  care  which  a 
reasonably  prudent  man  under  the  circumstances  would  have 
used,  to  provide  defendant  with  a  safe  and  proper  platform  or 
other  place  where  plaintiff  might  safely  await  the  arrival  of  his 
train  aforesaid,  and  to  provide  iUt  said  platform  with  railioge, 
enclosures  or  other  guards  or  means  of  protection  to  prevMit 
plaintiff  from  being  struck  or  otherwise  injured  by  the  trains 
running  upon  the  tracks  operated  by  it;  and  to  warn  plaintiff 
of  the  danger  of  being  struck  or  otherwise  injured  by  said  traina 
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while  he  was  standing  upon  said  platforms;  and  to  avoid  and 
refrain  from  inviting  or  permitting  plaintiff  to  enter  and  come 
upon  the  platform  until  after  the  passage  of  the  train  which 
caused  the  injuries  to  plaintiff;  and  to  avoid  and  refrain  from 
causing  or  permitting  any  of  its  trains  to  pass  along  said  plat- 
form whereon  said  plaintiff  was  standing,  ae  aforesaid,  at  a 
high  and  excessive  rate  of  speed,  and  to  provide  separate  tracks 
or  other  accommodations,  so  that  its  through  trains  should  not 
pass  along  adjacent  to  the  platform  on  which  plaintiff  was 
standing  as  aforesaid;  but  the  defendant  carelessly  and  negli- 
gently disregarded  it^  duty  in  each  of  said  particulars,  and 
negligently  failed  to  provide  separate  tracks  or  other  accom- 
modations that  its  through  trains  should  not  pass  along  adja- 
cent to  the  platform  whereon  plaintiff  was  standing  as  afore- 
said ;  and  negligently  caused  and  permitted  one  of  its  through 
trains  to  pass  along  said  platform  whereon  plaintiff  was  stand- 
ing as  aforesaid,  at  a  high  and  excessive  rate  of  speed  as  afore- 
«aid;  and  negligently  failed  to  provide  for  plaintiff  a  safe  and 
proper  platform  or  other  place  whereon  to  await  the  arrival  of 
his  train ;  and  negligently  failed  to  provide  the  platform 
vhereon  it  invited  him  to  await  the  arrival  of  the  train  with 
proper  railings,  enclosures  or  other  guards  or  means  of  pro- 
tection to  prevent  him  from  being  struck  or  otherwise  injured 
by  its  trains;  and  negligently  invited  and  permitted  him  to 
come  upon  said  platform  before  its  said  through  train  had 
passed,  knowing  the  danger  to  which  it  was  subjecting  plaintiff, 
and  knowing  that  said  platform  was  not  provided  with  proper 
guards  for  plaintiff's  safety  and  negligently  failed  to  warn  him 
■of  the  danger  aforesaid,  or  of  the  approach  of  its  said  through 
train;   so  that  plaintiff  was  injured  as  aforesaid. 

6.  By  reason  of  plaintiff's  injuries  as  aforesaid,  he  has  been, 
and  in  the  future  will  continue  to  be,  caused  great  pain  and 
suffering  and  partial  permanent  disablement  from  earning  his 
livelihood,  and  has  suffered  great  and  permanent  loss  of  earn- 
ing capacity,  and  has  been,  and  will  continue  to  be,  caused  to 
«xpend  large  sums  of  money  in  and,  about  endeavoring  to  have 
his  said  injuries  cured  or  alleviated. 
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7.  Plaintiff  has  been  damaged,  as  above  set  forth,  to  the  ei- 
tent  of  $25,000.00,  and  demands  as  damages  against  ^e  de- 
fendant the  Buni  of  $25,000.00. 

Jambs  and  Malcolm  G.  Bdchanan, 

Attorneys  for  Plaint^. 

Note:  From  Crotshin  v.  Penn.  R.  R.,  &S  A.  IIO.  Verdict  for 
plaintiff,  $7,000;  (termed.  Supreme  Court. 


No.  138.    Complaint.     Premature  Start  of  Street  Cab, 

Thereby  Throwing  Plaintiff  Opp  Car  and  Injdrinq  Him, 

New  Jersey  Supreme  Court,  Essex  County, 

(Title.) 

The  plaintiff, ,  residing  at ,  says  that: 

1.  On  the  twcniy-sixth  day  of  Decemirer,  nineteen  hundred 
and  seven,  the  said  defendant,  by  its  servants,  was  operating, 
running  and  propelling  a  certain  passenger  car  along  Broad 
street,  a  public  street  in  the  city  of  Newark,  in  the  county  of 
Essex  aforesaid,  for  the  carriage  and  conveyance  of  passengers 
in  and  along  said  street  and  other  public  streets  in  said  city  of 
Newark. 

2.  On  the  day  and  year  aforesaid  the  said  car  came  nearly  to 
a  standstill,  at  the  instance  and  request  of  the  said  plaintiff, 
npon  notic-o  given  by  the  said  plaintiff  to  the  said  defendant,  by 
its  aen'ants  operating  said  car  on  said  Broad  street,  and  the 
said  defendant  by  its  servants  then  and  there  requested  him,  the 
said  plaintiff,  to  board  and  enter  said  car  to  become  a  passenger 
in  said  car  to  be  safely  and  securely  carried  by  the  said  defend- 
ant, in  the  said  car  upon  and  along  said  Broad  street,  for  hire 
and  reward  to  be  paid  by  the  said  plaintiff  to  the  said  defendant 
in  that  behalf. 

3.  Plaintiff  avers  that  while  he,  the  said  plaintiff,  was  then 
and  there  lawfully  attempting  to  board  and  enter  said  car  in 
pursuance  to  said  request  of  the  said  defendant  by  its  servants, 
the  said  defendant  having  then  and  there  slackened  and  slowed 
down  the  speed  of  said  car  almost  to  a  standstill  for  the  pur- 
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poee  of  permitting  the  said  plaintiff  to  board  and  enter  said  car 
Bafely,  the  said  defendant  by  its  servants  then  and  there  caxe- 
IcBsly,  n^ligently  and  improperly  suddenly  accelerated  tiie 
speed  of  aaid  car,  without  then  and  there  giving  any  notice  or 
warning  to  the  eaid  plaintiff,  thereby  dragging  and  throwing  the 
plaintiff  violently  to  the  gronnd  and  then  and  there  seriously 
and  painfully  injuring  him. 

4.  By  means  of  the  premises  the  plaintiff  became  and  was 
sick,  sore,  lame  and  disordered,  and  so  remained  and  continued 
for  a  long  space  of  time,  t«  wit,  from  thence  hitherto,  during  all 
of  which  time  the  said  plaintiff  suffered  and  underwent  great 
pain  and  was  hindered  and  prevented  from  transacting  and 
attending  to  his  necessary  and  lawful  affairs,  by  him  during  alt 
that  time  to  be  performed  and  transacted,  and  lost  and  was  de- 
prived of  divers  great  gains,  profits  and  advantages  which  he 
might  and  otherwise  would  have  derived  and  acquired,  and 
thereby  also  the  said  plaintiff  was  forced  and  obliged  to  lay  out 
and  expend  divers  large  sums  of  money,  amounting  in  all  to  the 
sum  of  two  hundred  dollars,  in  and  about  endeavoring  to  be 
cured  of  the  wounds,  bniises  and  injuries  so  received  as  afore- 
said, to  wit,  at  Newark,  in  the  county  of  Essex  aforesaid. 

5.  Plaintiff  demands  as  damages  the  amount  of  five  thousand 
dollars. 


Attorney  of  Plainii^ 


Note:  Complaint  founded  upon  declaration  in  Hess  v.  Public 
Service  By.  Co.  held  good  on  demurrer  by  Court  of  Errors.  86 
A.  951,  8^  L.  sm. 


Ko.  131).  Complaint.    Action  by  Manufacturer  on  Sale 

OF  MANUFACTVItEn  AUTICLE. 

(Title.) 
Plaintiff,  residing  nt  Third  Street  and  Port  Avenue,  Elizabeth, 
New  Jersey,  says  that  on  the  17th  day  of  July,  1913,  at  {lay 
vemie)  the  defendant  ordered  in  writing  from  the  plaintiff  one 
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■double  helical  cast  iron  split  gear  as  per  a  blue  print  and  drawing 
furnished  to  the  plaintiff  by  the  defendant,  it  being  understood 
that  the  plaintiff  was  to  work  day  and  night  so  as  to  ship  said 
■gear  to  the  defendant  as  soon  as  possible ;  the  plaintiff  to  charge  a 
reasonable  price  therefor,  which  order  was  accepted  by  the  plaint- 
iff. That  the  plaintiff  did  make  a  gear  as  per  said  blue  print 
furnished  by  the  defendant,  and  upon  completion  of  the  same  on 
the  9d  day  of  August,  1913,  shipped  said  gear  to  the  defendant, 
which  gear  was  received,  accepted  and  used  tiy  the  defendant. 
That  the  reasonable  price  and  value  of  said  gear  is  the  sum  of 
$1,084.95  !is  per  book  account  hereto  annexed  and  made  a  part 
hereof.  That  no  part  of  said  bill  has  been  paid,  and  there  is  due 
to  the  plaintiff  from  the  defendant  $1,684.95,  with  interest 
thereon  from  September  2d,  1913. 

(A  copy  of  said  book  account  is  attached  thereto.) 
Plaintiff  demands  as  damages  $1,684.95  with  interest  thereon 
from  September  Sd,  1913. 

9AHt:BL  KOESTLEB, 

Attorney  for  Plaintiff. 
(Here  follows  itemized  copy  of  book  account.) 

Notb:  Complaint  in  A.  &  F.  Brown  Co.  v.  C.  Pardee  Works, 
95  A.  91G.    Judgment  for  jilaintiff  affirmed  by  Covrt  of  Errors. 

.    , 

No.  140.  COMPL.\I>IT  By  SCHOOLMASTEH  ON  SPECIAL  AORBB- 
MfiNT  TO  TfACII  DeFENDAXT'b  DAUGHTER,  AVERRINO  ThAT  Hb 

TALtfliiT  Her  Part  of  the  Teru  and  Was  Ready  and  Will- 
ing TO  CoN'TixuE  His  Instruction,  But  Defendant  Took 
His  DAi'GnxKR  Away. 

Atlantic  County  Circuit  Court. 
(Tillc.) 

Plaintiff,  residing  at  ,  says  that: 

1.  On  the  first  day  of  September,  1915,  at  Atlantic  City,  to 
wit,  at  Mays  Landing,  Atlantic  County,  New  Jersey,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
plaintiff  should  teach  and  instruct  Mary,  the  daughter  of  the  de- 
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fendant,  in  reading,  writing  and  good  mannerB,  and  other  accom- 
plishments and  qualifications,  for  a  certain  time,  to  wit,  for  the 
space  of  one  term,  from  September  1,  1915,  to  January  1,  1916, 
and  that  the  defendant  in  consideration  thereof  should  pay  to 
the  plaintiff  for  the  same  the  sum  of  one  hundred  dollars,  when- 
ever he  should  be  thereafter  requested. 

3.  Plaintiff  in  pursuance  of  eaid  agreement,  on  the  date  first 
aforesaid,  at  Atlantic  City,  to  wit,  at  Mays  Landing,  Atlantic 
County,  aforesaid,  did  proceed  to  teach  and  Instruct  the  said 
Mary  according  to  the  terms  of  the  said  agreement,  and  did 
then  and  there  continue  to  teach  and  instruct  her  until  Novem- 
ber 15,  1915. 

3.  On  the  day  last  aforesaid  the  defendant  took  away  his 
daughter  Mary  from  plaintiff,  without  just  cause,  and  dippenaed 
with  the  further  duty,  and  attendance  of  the  plaintiff,  although 
he,  the  plaintiff,  was  then  and  there  willing,  and  tendered  and 
offered  to  continue  to  teach  and  instruct  the  said  Mary  for  the 
residue  of  the  terra  according  to  the  terms  of  said  agreement. 

4.  On  Jiinuary  1,  1916,  -at  the  expiration  of  said  term,  at 
Atlantic  City,  to  wit,  at  Mays  Ijanding,  Atlantic  County,  afore- 
said, plaintiff  demanded  the  said  sum  of  $100  of  the  defendant, 
hut  the  defendant  refused  and  neglected  to  pay  the  same. 

Plaintiff  demands  as  damages  the  sum  of  $300. 


No.  141.  CoMPLAiKT,    Action  for  Balaxce  Due  on  Writ- 

TES   COMRVCT,   AlLEOINO   PeHFORMAMCE  GENERALLY. 

New  Jersey  Supreme  Court, 
Hudson  County. 
Plaintiff,  who  re^^ides  at  39  Jladison  Avenue,  Jersey  City,  New 
Jersev,  eays : 

1.  Defendant  and  one  David  E.  Kennedy,  Inc.,  a  corporation 
of  Naw  York,  entered  into  an  agreement  dated  April  3d,  1913, 
at  (liy  renup)  (a  true  copy  of  which  is  hereto  attached  marked 
"Schedule  No.  1"),  whereby  said  David  E.  Kennedy,  Inc., 
agreed  to  furnish  all  cork  tiling  required  under  the  terms  of  a 
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contract  between  the  defendant  and  the  trustees  of  Princeton 
TJniverBitj,  for  the  sum  of  $3,fi00.00,  which  defendant  agreed 
to  pay  to  Darid  E.  Kennedy,  Inc.  Said  David  E.  Kennedy,  Inc., 
did  and  performed  all  things  required  to  be  done  and  performed 
by  it  and  was  paid  by  the  defendant  the  sum  of  $3,242.40,  leaving 
a  balance  due  on  March  Ist,  1914,  of  $357.(i0. 

2.  David  E.  Kennedy,  Inc.,  assigned  by  instrument  in  writing 
(a  tnte  copy  of  which  is  hereto  annexed  marked  "Schedule  No. 
2")  iis  right,  title  and  interest  in  said  sum. 

Plaintiff  demands  judgment  for  $357.60  and  interest  from 
March  1,  1914. 

J.  Emil  Walscheid, 

Attorney  of  Plaintiff. 

Note:  Complaint  in  Decker  v.  Geo.  W.  Smith  <£  Co.,  96  A. 
915.    Judgment  for  plaintiff  affirmed  iij  Court  of  Errors. 


No.  142.  CoHPi-AiNT  FOR  Goous  Sold  and  Delivered. 
Passaic  County  Circuit  Court, 
(Title.) 
Plaintiff,  a  corporation  of  the  State  of  West  Virginia,  having 
its  principal  place  of  buBioess  at  No.  44  East  23d  Street,  in  the 
City  of  New  York,  says  that: 

1.  It  sues  for  the  price  of  goods  sold  and  delivered  to  the 
defendant  under  a  written  agreement,  a  copy  of  which  is  hereto 
annexed  and  made  part  hereof. 

2.  Defendant  has  paid  on  account  of  said  agreement  only  $80, 
leaving  due  a  balance  of  $40, 

Plaintiff  demands  as  damages,  the  amount  still  due  on  said 
agreement,  being  $40,  with  interest  from  Jane  29,  1910. 
(Signed)   Freeman  &  Westerhoff, 

Attorneys  for  Plaintiff. 

Note:  From  Funk  £  Wa^nalls  Co.  v,  Slamm,  88  A.  1050. 
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No.  143.  Complaint.     Action  on  Written  Contract  by 
Assignee  of  Consignor  Against  Consignee  fob  Goods  Sold. 
\ew  Jersey  Supi-eme  Court,  Essex  County. 
(Title.) 

Thf  plaintiff,  Frank  S.  Kelley,  residing  in  the  Borough  of 
Chatham,  Xew  Jersey,  says  that: 

1.  On  or  before  October  3d,  1911.  at  {lay  venue)  William 
Atkirs  &  Co.,  Limited,  a  corporation,  organized  and  existing 
under  and  by  virtnie  of  the  laws  of  Great  Britain,  entered  into  a 
contract  in  writing  with  the  defendant  whereby  the  said  company 
agreed  to  consign  to  the  defendant  certain  shipments  of  steel  to 
remain  the  property  of  the  said  company  until  sold  by  the  de- 
fendinit,  and  whereby  the  defendant  on  the  15th  day  of  each 
caleodur  month  was  to  send  to  the  said  company  a  full  state- 
ment of  all  the  stock  sold  during  the  preceding  month,  and  at 
the  same  time  send  a  sight  draft  on  London  for  the  stock  sold  at 
the  rates  and  prices  mentioned  in  said  agreement,  less  a  dis- 
count of  five  per  cent,  plus  the  net  amount  of  duties  paid  by  the 
said  company  on  said  steel. 

3.  On  or  before  April  24th.  1913.  the  said  company,  in  ac- 
cordance with  the  terms  of  said  contract,  gave  to  the  defendant 
six  calendar  months'  notice  in  writing  addressed  to  the  defend- 
ant ut  it.s  usual  place  of  business  of  said  company's  intention 
and  election  (o  terminate  said  contract,  and  the  said  contract  was, 
pursuant  to  and  in  accordance  with  the  terms  thereof  termi- 
nated in  the  month  of  October,  1913, 

3.  At  the  time  of  the  termination  of  said  contract  the  de- 
fendant had  sold  a  portion  of  said  steel  consigned  to  it  by  the 
said  company  amounting  to  the  sum  of  $614.38. 

4., The  defendant,  by  its  statement  in  writing  dated  November 
8th,  1913,  headed  Tool  Steel  Statement  of  Account.  Faitoute 
Iron  &  Steel  Co.  with  AVm.  Atkins  &  Co..  Ltd.,  admitted  that  the 
balance  per  inventorj-  of  stock  on  October  sales  showed  the  sum 
of  $614.38  due  to  said  company  hy  the  defendant. 

5.  The  said  company  demanded  of  the  defendant  the  said  sum 
of  $1)14.38,  which  the  defendant  refused  to  pay. 
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6.  On  January  16th,  1914,  the  said  William  Atkins  &  Co., 
Limited,  assigned  its  claim  against  the  Faitoute  Iron  &  Steel 
■Company  for  the  sum  of  $614.38  to  the  plaintiff  herein. 

Plaintiff  demands  as  damages  the  sum  of  $614.38,  and  interest, 
LnM,  Tamblyn  &  Coltee, 

Ailiomeys  for  Plaintiff. 

Xotb:  Complaint  in  Kelhi/  v.  Faitoute  Iron  £  Steel  Co.,  9Jf 
A.  S02.    Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 


No.  144,  Complaint.  Actios  on  Contract  to  Recover 
■Contract  Price  of  Work,  Averrino  Performance  Gen- 
erally. 

New  Jersey  Suprrme  Court. 
Atlantic  County, 
(Title.) 
Plaintiffs,  N.  R.,  G.  R.,  E.  R.  and  F.  E.,  trading  as  N.  R.  & 
Sons,  residing  at  Atlantic  City,  N,  J.,  say  that — 

1.  On  April  1,  1903,  at  Oe§an  City,  Cape  May  county,  New 
Jersey,  to  wit,  at  Mays  I..anding,  Atlantic  county.  New  Jersey, 
plaintiffs  agreed,  in  writing  und-jr  seal,  with  the  defendant,  a 
corporation  of  the  State  of  New  Jersey,  that  they  would  fumisli 
all  necessary  labor,  materials,  appurtenances,  toolfi  and  superin- 
teudance  for  the  construction  of  the  fill  on  the  property  of  the 
defendant  in  a  thorough  and  workmanlike  manner,  in  accord- 
ance with  the  plans  and  specifications  of  L.  &  T.  Co.,  describing 
the  same,  a  copy  of  which  ?aid  agreement,  specification  and 
plans  is  attached  liereto  and  made  i-  part  hereof. 

2.  Plaintiffs  have  in  all  things  performed  the  said  contract 
according  to  its  terms,  and  the  terms  of  the  specifications  and 
plans,  and  have  filled  (he  property  of  the  said  defendant  referred 
to  in  taid  contract,  to  the  amount  of  104,916  cubic  yards  of 
fill. 

3.  Plaintiffs  are  entitled  to  receive  for  said  fill  the  sum  of 
13yy  cents  per  cubic  yard,  in  all,  the  sum  of  $14,163.66.  in  addi- 
tion to  the  sum  of  $1,000  for  settlement,  as  provided  by  said 


Dig,, z.d  by  Google 


contract,  or  in  all  the  Bum  of  $15,163.66,  which  defendant  has- 
refused,  neglected  and  failed  to  pay,  although  demanded  so  to  do. 
Flaintiffs  demand  aa  damages  $15,163.66. 


Attorney  of  Plaintiffs. 

Note:  Above  complaint  i»  based  on  declaralion  filed  in  caee 
of  Risley  v.  Ocean  City  Development  Co.,  in  which  judgment 
for  plaxniiff  mu  a^irmed  by  Court  of  Errors.  &9  A.  19t;  75  L. 
8iO. 


Xo.  145.     Complaint  to  Rbcotbs  on  Contbact  of  Scjb- 
8CBIPTI0N  TO  Stock  in  Plaintiff  Coupant. 
New  Jersey  Supreme  Court 
Ocean  Count;. 
(Titie.) 
Plaintiff,  Island  Heights  and  Secside  Park  Bridge  CMnpany^ 
a  corporation  of  the  State  of  New  Jersey,  having  its  principal 
and  registered  office  in  Toms  Rivsr,  in  said  state,  says: 

1.  That  the  defendant,  The  Brooks  &  Brooke  Corporation,  is 
a  corporation  of  the  State  of  New  York,  authorized  to  transact 
business  in  the  State  of  New  Jersey,  and  having  its  principal 
office  in  this  State  at  No.  304  Newark  avenue,  Jersey  City,  and 
that  it  is  engaged  in  the  businegs  of  developing  certain  lands 
located  in  the  township  of  Dover,  in  the  connty  of  Ocean  and 
State  of  New  Jersey,  near  Island  Heights,  and  selling  the  sam& 
in  building  lots. 

2.  That  on  or  about  October  38th,  1911,  George  H.  Holman, 
Caleb  Falkenbnrgh,  George  C.  Van  Hise,  Edwin  H.  Berry, 
Adolph  Emst.  Fred.  G.  Stanwood,  Edwin  J.  Schoettle,  Henry 
C.  Lippinco'tt.  F.  P.  I-*rkin,  Thomas  Y.  Nelson,  George  E. 
Cummings,  Albert  W.  Atkinson,  J.  Uilton  Slim,  Charles  L. 
McKeehan.  Jacob  C.  McClenahao,  Frank  Tilton,  Thomas  A. 
Mathi?,  Jesse  P.  Evemham,  Henry  H.  Davis  and  W.  Scott 
Jackson  associated  themselves  togstber  under  the  name  of  the 
Organization  Committee  of  the  Island  Heights  and  Seaside 
Park  Turnpike  Company,  as  a  committee  for  the  obtaining  of 
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subscriptions  to  the  capital  stock  of  the  plaintiff  company,  by 
whatever  nanie  it  should  be  incorporated,  and  the  incorporation 
and  organization  of  said  company. 

3.  That  on  September  12th,  1912,  plaintiff  was  duly  incor- 
porated under  and  by  virtue  of  the  provisions  of  an  act  of  the 
Legislature  of  the  State  of  New  Jersey  entitled  "An  act  to  au- 
tJiorize  the  formation  of  toll  bridge-  companies  and  to  r^ulate 
tlie  same,"  passed  April  12th,  1912,  for  the  construction  and 
operation  of  a  toll  bridge  in  Ocean  county.  New  Jersey. 

4.  That  on  November  23d,  1912,  plaintiff  was  duly  organized 
and  then  and  thereupon  adopted  and  ratified  all  of  the  acts  of 
said  Organization  Committee,  and  succeeded  to  all  of  the  rights 
of  said  committee,  and  thereafter  promptly  surveyed  and  located 
a  right  of  way  for  said  toll  bridge,  beginning  in  the  borough  of 
Seaside  Heights,  Ocean  county.  New  Jersey,  at  the  intersection 
of  the  middle  line  of  Hamilton  avenue  with  the  bulkhead  along 
the  easterly  shore  of  Bamegat  bay,  and  running  thence  westward 
over  and  across  Bamegat  bay  and  Pelican  Island  to  a  point  at 
the  intersection  of  the  middle  line  of  Washington  street,  in  the 
township  of  Dover,  county  of  Ocean  and  State  of  New  Jersey, 
with  the  mean  high-water  mark  on  the  westerly  shore  of  Bame- 
gat bay,  and  is  now  constructing  said  toll  bridge  thereon. 

5.  That  the  construction  and  operation  of  said  toll  bridge  is  a 
work  necessary  and  useful  in  the  business  of  the  defendant  com- 
pany, and  that  the  defendant  company  is  duly  authorized  by 
the  laws  of  the  State  of  New  York  to  purchase,  acquire  and  hold 
the  stock  of  plaintiff  company, 

6.  That  on  July  18th,  1913,  in  the  city  of  New  York,  at  (lag 
venue),  in  the  State  of  New  York,  the  defendant,  by  I.  B. 
Brooks,  its  president,  an  olHcer  duly  authorized  to  that  end, 
executed  a  certain  written  subscription  agreement,  a  true  copy 
of  which  agreement  is  annexed  hereto  and  made  a  part  hereof, 
and  thereby  subscribed  for  ten  shares  of  the  capital  stock  of 
plaintiff  company,  of  the  par  value  of  fifty  dollars  each,  and 
agreed  to  pay  for  the  same  in  the  manner  therein  set  forth. 

7.  That  thereupon,  in  said  city  and  state,  said  subscription 
was  accepted  on  behalf  of  plaintiff  by  Maja  Tjeon  Berry,  its 
agent,  duly  authorized  for  that  purpose. 
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8.  That  on  December  ith,  1913,  shares  of  stock  in  plaintiff 
company  o£  a  par  value  of  $80,000  were  subscribed,  and  on  De- 
cember 13th,  1913,  notice  was  duly  mailed  by  the  secretary  of 
plaintiff  company  to  defendant,  at  the  address  appearing  on  said 
Bubscviption  agreement,  that  shares  to  said  par  value  had  been 
Bubecribed,  and  that  the  first  installment  of  defendant's  sub- 
scription would  fall  due  on  December  23d,  1913,  being  ten  days 
after  Buch  notification. 

9.  That  on  January  5,  1914,  defendant  was  notified  that  the 
second  installment  of  its  suliscription  would  fall  due  on  January 
15,  1914,  being  more  than  30  day^  after  the  date  of  the  notice 
in  reference  to  the  first  inetallmeat. 

10.  That  on  December  9th,  1913,  the  Board  of  Directors  of 
plaintilT,  at  a  meeting  duly  convened,  passed  a  resolution  calliag 
for  the  balance  of  said  subscription  in  the  following  inBtall- 
ments : 

$5.00  per  share,  payable  February  15,  1914. 
$10.00  per  share,  payable  March  15,  1914. 
$10.00  per  share,  payable  April  15,  1914,  of  which  defend- 
ant had  due  notice. 

11.  That  there  became  due  from  defendant  to  plaintifE,  on 
said  agreement  of  subscription,  and  in  accordance  with  the  terms 
thereof,  $10.00  per  share,  amounting  to  $100,  on  December  23, 
1913;  $15  per  share,  amounting  to  $150,  on  January  15,  1914; 
$5  per  share,  amounting  to  $50,  on  February  15,  1914;  $10 
per  share,  amounting  to  $100,  on  March  15,  1914;  and  $10  per 
share,  amounting  to  $100,  on  April  15,  1914;  no  part  of  which 
has  been  paid. 

IS.  That  there  has  accrued  on  each  of  said  sums  interest  from 
the  date  upon  which  it  became  due,  all  of  which,  together  with 
the  principal  thereof,  amounting  to  $500,  is  now  due  and  owing 
from  defendant  to  plaintiff. 

Plaintiff  demands  $1,000  damages  and  costs. 

Berry  &  EiooiNa, 
Attorneys  of  Plaintiff. 

Note:  Complaint  in  Island  Heights  and  Seaside  Park 
Bridge  Co.  v.  Brooks  &  Brooks,  97  A.  867.  Judgment  for  de- 
fendant reversed  by  Court  of  Errors. 
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No.  146,  CoiiPLAiNT  Against  Coeporation  for  Failure  to 
Deliver  Stock  Sobsceibbd  foe  by  Stockholder  and  Ab- 
8I0NED  TO  Plaintiff. 

Hudson  County  Circuit  Court. 
(Title.) 

The  plaintiff,  residing  at  No.  586  Newark  avenue,  Jersey  City, 
New  Jersey,  says ; 

1.  That  the  defendant,  the  Marconi  Wireless  Telegraph  Com- 
pADj  of  America,  is  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  New  Jersey,  with  its  r^stered  ofBee 
in  the  city  of  Jersey  City,  county  aforesaid. 

3.  That  on  or  about  the  18th  of  April,  1912,  the  etockholdere 
of  said  company,  at  a  meeting  regalarly  called  end  held,  author- 
ised the  increase  of  the  capital  stock  of  said  company,  from 
$1,662,500.00  to  $10,000,000.00. 

3.  That  on  or  about  the  said  18th  day  of  April,  1912,  by  vir- 
tue of  the  authority  vested  in  than,  the  directors  of  said  com- 
pany offered  to  stockholders  of  record  at  the  close  of  business 
on  April  20,  1912,  the  right  and  privilege  to  subscribe  for 
tv%nty-five  shares  of  said  new  stock,  at  par  value  ($5.00),  for 
every  shai^e  held  by  them  respectively,  upon  the  following  terms, 
to  wit: 

(1)  Subscriptions  may  be  paid  in  full  on  or  before  Uay 
6,  1913,  and  thereafter,  as  soon  as  they  can  be  prepared, 
certificates  of  stock  will  be  issued  for  the  same  as  of  that 
date. 

(2)  If  not  paid,  in  full  as  above,  the  subscription  shall 
be  paid  in  installments  as  follows:  40  per  cent.,  that  is, 
$2.00  per  share,  to  be  paid  at  the  time  of  -making  the  sub- 
scription, or  on  or  before  May  6,  1918;  60  per  cent.,  that 
is,  $3.00  per  share,  to  be  paid  on  or  before  June  10,  1912. 

(3)  Receipts  will  be  given  as  partial  payments  are  made, 
and  shall  be  endorsed  and  surrendered  when  the  certificates 
of  stock  are  issued. 

(4)  Bights  to  subscribe  belonging  to  any  number  of 
shares  may  be  assigned,  and  the  subscription  may  be  made 
by  the  holder,  but  only  upon  presentation  of  a  duly  exe- 
cuted written  assignment. 
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V 

(6)  The  right  to  Hubecribe  will  cease  on  May  6,  1912; 
snbscriptioiiB  upon  which  said  flrBt  payment  ie  not  then 
made  will  be  declared  forfeited.  Any  portion  of  the  new 
iesoe  of  $7,000,000.00  not  enbecribed  for  on  or  before  May 
6,  will  be  dispoeed  of  as  the  board  of  directors  shall  deter- 
mine. 

All  subscriptions  and  payments  for  the  new  issue  of 
stock  must  be  made  to  the  Corporation  Trust  Company, 
the  r^stered  agent,  at  No.   16  Exchange  Place,  Jersey 
City,  New  Jersey.    And  that  annexed  hereto  is  a  copy  of 
the  notice  of  said  offer,  emt  out  by  said  board  of  dir^ors 
which  is  made  a  part  hereof  and  marked  BxhiUt  "A." 
4.  That  at  the  close  of  buBinees  on  said  SOth  day  of  April, 
1912,  one  M.  L.  Parsons,  wae  the  holder  of  record  of  135  sharea 
of  the  capital  stock  of  said  cMupany,  and  by  virtue  thereof,  be- 
came entitled  to  subscribe  for  3,375  shares  of  the  increased 
capital  stock  of  said  company,  upon  the  terms  and  conditions 
of  said  offer,  hereinbefore  in  paragraph  3  set  forh. 

6.  That  on  May  1,  1913,  said  U.  L.  Parsons,  for  good  and 
Talnable  consideration,  by  instrument  in  writing,  a  true  copy  of 
which  is  herenuto  annexed  and  made  a  part  hereof,  and  marked 
Exhibit  "B,"  transferred  and  assigned  the  right  to  subscribe 
for  the  shares  of  the  increased  capital  stock  of  said  company, 
attaching  to  said  136  shares,  to  Herbert  Levy,  Guj  W.  Levy  and 
C.  Sedgwick  Levy,  partners,  trading  as  I^evy  Brothers,  and  that 
the  said  Levy  Brothers  thereby  became  entitled  to  subscribe  for 
3,375  shares  of  the  increased  capital  stock  of  said  company. 

6.  That  the  said  Levy  Brothers  thereupon,  on  May  3,  1918, 
accepted  said  offer  and  subscribed  for  said  3,375  shares  of  the 
increased  stock  of  said  company,  and  delivered  said  subscrip- 
tion agreement  or  acceptance,  a  true  copy  of  which  is  hereto  an- 
nexed and  made  a  part  hereof,  and  marked  Exhibit  "C,"  to- 
gether with  the  som  of  $6,750.00,  in  accordance  with  the  terms 
of  said  offer,  at  the  office  of  the  registered  agent  of  said  com- 
pany, at  No.  15  Exchange  Place,  Jersey  City,  N.  J.,  which  said 
subscription  agreement  and  said  sum  of  $6,750.00  was  received 
by  said  company. 
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7.  Thai  on  June  10,  1912,  aaid  Levy  Brothers  paid  to  said 
company  the  sum  of  $10,135.00,  being  the  balance  due  upon  said 
subacriptiCD,  which  sum  was  received  by  said  company. 
'  8;  That  thereafter,  and  ever  since,  said  company  bas  refused 
and' still  refuses  to  deliver  to  said  Levy  Brothere  said  3,375 
phares  of  said  increase,  although  often  requested  so  to  do.  - 

0.  That  by  reason  of  the  failure  of  said  defendant  company 
(o  deliver  said  etock  to  tbe  said  Levy  Brothers,  the  said  Levy 
Brothers  have  sustained  damage  in  the  aura  of  $47,350.00. 

10.  That  on  December  G,  1912,  said  Ijevy  Brothers,  for  good 
and  valuable  consideration,  transferred  and  assigned  their  said 
claim  against  said  defendant  company,  to  George  W.C.  Schmidt, 
by  instrument  in  writing,  a  true  copy  of  which  is  hereto  annexed 
and  made  a  part  hereof,  and  marked  Exhibit  "D." 

Plaintiff  demands;  as  damages,  the  sum  of  $47,250.00,  with 
interest. 

A.  A.  Melnikbb, 
Attorney  of  Plaintiff. 

Note:    From  Schmidt  v.  Marconi  Wireless  Tel.  Co.,  90  A. 

ion. 


No.  147.  Complaint.    Deceit  fob  MiSREPRBSENTATroNs  ik 
Sale  of  Corporate  Stock. 

New  Jersey  Supreme  Court,  Union  County. 
(Title.) 
The  plaintiff,  Elizabeth  W.  McMillan,  residing  at  438  East 
57th  Street,  in  the  City,  County  and  State  of  New  York,  gays 
thai : 

PIRST  COONT, 
1.  That  on  the  11th  day  of  February,  1905,  in  the  City  of 
Bayonne,  County  of  Hudson,  and  State  of  New  Jersey,  the 
plaintiff  purchased  from  the  defendant  40  shares  of  the  capital 
Bfcock  of  Independent  Producers  Union  Pipe  Line  Company,  a 
corporation  incorporated  under  the  laws  of  the  District  of  Colum- 
bia, and  shortly  thereafter  a  certificate  of  stock  therefor  was 
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isBBed  to  her  by  the  said  Alexander  Dallas  at  tlie  City  of 
BayonDe  aforesaid. 

2.  The  conBideration  for  the  said  sale  was  (he  sum  of 
$2,000.00,  for  which  this  plaintiff  made  and  executed  to  the 
said  Alexander  Dallas,  her  certain  promissory  note,  bearing 
date  on  or  about  the  11th  day  of  February,  1905,  payable  in 
three  months  from  the  date  thereof,  with  interest  thereon,  which 
said  note  was  by  the  said  Dallas  discounted  at  a  certain  bank  in 
the  City  of  Bayonne,  County  of  Hudson,  Xew  Jersey. 

3.  That  plaintiff,  from  time  to  time,  reduced  Ihe  principal  of 
said  note,  and  executed  renewals  thereof,  and  on  the  11th  da^'  of 
August,  1909,  there  was  due  upon  the  last  renewal  of  said  note, 
the  sum  of  $880,  this  plaintiff  having  paid  on  account  of  the 
original  indebtedness  the  sum  of  $1,120.00  and  interest  at  6 
per  cent,  on  the  unpaid  balances. 

4.  At  the  time  of  the  purchase  and  sale  of  the  said  stock  as 
aforesaid,  the  said  Alexander  Dallas  falsely,  fraudulently  aad 
deceitfully  stated  and  represented  to  her,  the  plaintiff,  that  one 
George  Carragan,  was  the  secretary  and  treasurer  of  the  Inde- 
pendent Producers  Union  Pipe  Line  Company,  and  that  Eoes 
Vanderhoven  was  the  vice-president  thereof,  and  that  both  were 
stockholders  therein;  that  said  Independent  Producers  Union 
Pipe  Ldne  Company  had  actually  b^un  the  construction  of  a 
pipe  line  for  carrying  oil  from  Coalinga  to  Alvizo  in  the  State 
of  Cahfornia,  a  distance  of  133  miles;  that  the  company  had  a 
contract  with  the  Caledonian  Oil  Company  or  Caledonian  Crude 
Oil  Company  to  purchase  all  the  latter  company's  oil  product  and 
had  contracts  with  several  other  oil  companies  doing  business 
in  th->  State  of  California,  which  contracts  would  be  very  profit- 
able to  Independent  Producers  Union  Pipe  Line  Company; 
that  the  business  of  the  Independent  Producers  Union  Pipe  Line 
Company  was  prosperous  and  would  in  a  short  time  yield  large 
dividends  and  profits  to  the  Btockholders ;  that  all  of  the  stock 
of  said  Independent  Producera  Union  Pipe  Line  Company  had 
been  sold  for  cash  and  at  par;  that  the  proceeds  of  the  sale  of 
stock  to  the  plaintiff  would  be  put  into  the  corporate  treasury 
and  the  money  used  for  the  prosecution  of  the  work  of  con- 
structing said  pipe  line. 
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6.  At  the  time  of  the  Btatementa  and  repreaentationB  afflre- 
sajd,  made  by  the  said  Dallas,  this  plaintiff  was  acqnainted  with 
the  said  George  CairagaU,  knew  him  to  be  a  banker  of  great 
ability  and  snccess,  and  of  excellent  standing  in  the  community 
in  which  he  lived  and  did  business,  and  a  man  enjoying  the 
confidence  of  many  people,  all  of  which  was  well  known  to  the 
said  Dallas,  and  this  plaintiff  knew  from  the  statements  and 
Tepresentatione  of  said  Dallas  that  said  Roes  Vanderhoven  was 
a  person  of  large  means,  business  capacity  and  snccess,  and  of 
ctcellrait  standing,  and  likewise  enjoying  the  confidence  of  many 
people. 

6.  The  plaintiff  believed  the  etatemebts  and  representations 
made  to  her  by  the  said  Dallas,  and  each  ol  them,  to  be  tnrt> 
and  the  said  Dallas  kbew  that  she,  the  said  plaintiff,  believed 
said  representations,  and  each  of  them,  to  be  true,  and  int«nd^ 
that  she  should  believe  them,  and  each  of  them,  and  relying  upon 
the  truth  of  said  statements  and  each  of  them,  the  pl&intiS  pulv 
chased  the  shares  of  stock  aforesaid  and  paid  on  account  thereof 
the  aforesaid  various  sums  of  money. 

7.  The  plaintiff  has  recently  learned  that  the  repreeentatiiHU 
so  as  aforesaid  made  by  the  said  Dallas,  and  each  of  them  vreie 
false  and  is  falee  and  untrue,  and  alleges  thait  at  no  time  was 
the  Eaid  George  Carragan  or  the  said  Boss  Vanderhoven  a 
stockholder  in  the  said  Independent  Producers  Union  Pipe  line 
Company,  and  the  secretary  and  treasurer  or  vice  president 
thereof,  respectively,  nor  did  they  or  either  of  ttiem  hold  any 
oliice  in  said  company,  and  that  the  constmction  of  a  pipe  line 
by  said  company  from  Coalinga  to  Alvizo  in  said  State  of  Cali- 
fornia, was  never  begun;  that  said  company  never  had  any 
contract  with  the  Caledonian  Oil  Company  or  Caledonian  Crude 
Oil  Company,  nor  with  any  other  company,  to  purchase  its  <A\ 
products;  that  the  business  of  said  Independent  Producers 
Union  Pipe  Line  Company  was  not  prosperous  at  the  time  of 
making  said  representations,  and  never  was  prosperous;  nevar 
had  and  never  would  yield  large  dividends  and  profits  to  stodc- 
holders;  all  of  which  was  and  is  well  known  to  the  defendant 
Alexander  Dallas;   and  that  said  stock  so  sold  to  this  plaintiff 
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waa  :he  property  of  the  said  Alexander  Dallae,  issued  to  him 
without  coDsideration,  and  the  prooeeds  of  said  sale  be  used  and 
applied  for  his  own  uses  and  parposes,  and  that  said  moneys 
were  never  turned  into  the  corporate  treasury,  nor  were  they 
used,  DOT  did  the  said  Dallas  intend  that  they  be  used  to  provide 
funds  to  further  the  obstruction  of  said  pipe  line,  and  that 
much  of  the  stock  of  said  company  had  heea  sold  for  leas  than 
par. 

8.  The  plaintiff  alleges  that  at  the  time  of  Uie  purchase  by 
her  of  said  shares  of  stock,  and  ever  since,  the  same  have  been  of 
no  worth  or  value,  and  have  yielded  no  profits  and  dividends, 
and  the  said  Dallas  well  knew  the  worthlesaness  of  said  stock  at 
the  time  of  the  purchase  and  sale  thereof  as  aforesud. 

9.  On  the  39th  day  of  December,  190T,  the  said  Alexander 
Dallas  and  his  wife  Left  the  Stete  of  New  Jersey  and  took  up 
their  place  of  residence  and  abode  in  the  State  of  California,  and 
resided  in  said  State  until  the  26th  day  of  September,  1909, 
when  they  retnnied  to  the  State  of  New  Jersey,  and  took  up  their 
residence. 

10.  That  from  the  said  29th  day  of  December,  1907,  to  the 
23th  day  of  Septemb^,  1909,  the  said  Alexander  Dallas  was  at 
no  time  within  the  State  of  New  Jersey,  nor  did  he  have  any 
residence,  place  of  abode,  or  place  where  process  might  be  served 
upon  him  in  said  State  of  New  Jersey. 

llie  plaintiff  says  that  she  has  been  damaged  by  the  false  and 
fraudulent  representations  of  the  sajd  Alexander  Dallas,  made  as 
aforesaid,  and  therefore  demands  of  the  defendant  Alexander 
Dallas,  $3,000.00  damages. 

SECOND  CODNT. 

1.  That  on  or  about  the  15th  day  of  August,  1905,  in  the  City 
of  Bayonne,  County  of  Hudson,  and  State  of  New  Jersey,  the 
plaintiff  purchased  from  the  defendant,  for  the  sum  of  $700.00, 
which  she  then  and  there  paid  to  the  defendant,  seven  more 
shares  of  the  capital  stock  of  Independent  Producers  Union  Pipe 
Line  Company,  a  corporation  incorporated  under  the  laws  of  the 
Disbriet  of  Columbia,  and  thereafter,  certificates  of  stock  there- 
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for  were  delivered  to  her  by  the  said  defendant,  at  the  City  of 
Bayonne  aforesaid. 

2.  The  plaintiff  repeats  the  matters  and  things  and  allega- 
tions set  forth  in  paragraph  4  of  the  first  count  of  this  com- 
plaint. 

3.  The  plaintiff  repeats  the  allegations  and  matters  and  things 
set  forth  in  paragraph  5  of  the  liret  count  of  this  complaint. 

4.  The  plaintiff  repeats  the  all^ations  and  matters  and 
things  set  forth  in  paragraph  6  of  the  first  count  of  this  com- 
plaint. 

5.  The  plaintiff  repeats  the  allegations  and  matters  and  things 
set  forth  in  paragraph  7  of  the  first  count  of  this  complaint. 

6.  The  plaintiff  repeats  the  allegations  and  matters  and  things 
set  forth  in  paragraph  8  of  the  first  count  of  this  complaint. 

7.  The  plaintiff  repeats  the  allegations  and  matters  and  thiings 
set  forth  in  paragraph  9  of  the  first  count  of  this  complaint. 

8.  The  plaintiff  repeats  the  allegations  and  matters  and  things 
set  forih  in  paragraph  10  of  the  first  count  of  this  complaint. 

The  plaintiff  says  that  she  has  been  damaged  by  false  and 
fraudulent  representations  of  the  said  Alexander  Dallas,  as 
above  in  this  count  set  forth,  and  therefore  demands  of  the  de- 
fendant the  sum  of  $1,500.00  as  damages. 

Sidney  W.  Eldridqe, 

Attorney  for  Plaintiff. 

Note;  Complaint  filed  in  McMillan  v.  Dallas,  98  A.  1005. 
Judgment  of  nonsuit  reversed  and  new  triai  granted  by  Court 
of  Errors. 


No.  148.  Complaint  Upon  Covenant  by  the  Party  for 
Whose  Benefit  It  Was  Made,  Whereby  Defendant  Prom- 
ised Covenantee  to  Pay  Plaintiff's  Claim. 

New  Jersey  Supreme  Court,  Cape  May  County, 
(Title.) 
Plaintiff,  W.  C,  etc.,  residing  at  ,  says  that: 

1.  On  or  about  the  nineteenth  day  of  September,  nineteen 
hundred  and  seven,  Sallie  Whittenberg  was  engaged  in  husi- 
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nees  at  Eldora,  in  said  county,  and  carried  the  same  on  under 
the  name  and  style  and  deBignation  of  Fbiladelphia  Pickling 
Company;,  that  she  there  and  then  employed  the  said  Walter 
Chambers  to  work  for  her  in  and  about  her  factory  at  said 
Eldora;  that,  vhile  bo  working,  by  the  negligence  of  the  said 
Sallie  Whittenberg,  said  Walter  Chambers  was  injured;  that 
afterwards  said  Walter  Chambers  brought  suit  againet  said 
Philadelphia  Pickling  Company,  in  the  Supreme  Court  of  New 
Jersey;  that  said  SalUe  Whittenberg  defended  the  same  and 
that  said  Walter  Chambers  procured  in  said  suit  a  judgment 
for  four  thousand  dollars  against  the  said  Philadelphia  Pickling 
Company,  which  judgment  remains  in  whole  unpaid. 

3.  On  or  about  the  seventh  day  of  September,  nineteen  hun- 
dred and  eight,  the  said  Sallie  Whittenberg,  her  husband  Louis, 
and  Maurice  Sloan  presented  a  certificate  to  the  governor  of 
the  State  of  Pennsylvania  and  obtained  a  charter  incorporating 
said  Philadelphia  Pickling  Company,  which  corporation  subse- 
quently obtained  permission  to  do  business  in  the  State  of  New 
Jersey,  and  have  since  done  business  in  said  state,  at  Eldora, 
as  had  been  done  theretofore, 

3.  On  or  about  the  seventh  day  of  November,  nineteen  hun- 
dred and  eight  (venim),  the  said  Sallie  Whittenberg,  trading  as 
the  Philadelphia  Pickling  Company,  entered  into  an  agreement, 
under  seal,  with  the  Philadelphia  Pickling  Company,  incorporated 
as  aforesaid,  copy  of  which  is  attached  to  this  declaration  and 
forms  a  part  thereof,  by  which  the  said  Philadelphia  Pickling 
Company,  incorporated  as  aforesaid,  inter  alia,  for  valuable 
consideration,  agreed  to  pay  "any  claim  now  existing  or  here- 
after to  be  made  by  Walter  Chambers,  suit  for  which  has  al- 
ready been  brought  in  the  Stale  of  New  Jersey,"  and  that  the 
said  Sallie  Whittenberg,  in  consideration  of  the  above  and  other 
considerations,  conveyed  and  sold  to  the  said  Philadelphia 
Pickling  Company,  incorporated  as  aforesaid,  all  the  real  and 
personal  property  belonging  to  her  and  used  by  her,  at  said 
Eldora  or  elsewhere,  at  the  time  said  Walter  Chambers  was 
injured  as  aforesaid  and  all  real  and  personal  property  acquired 
by  her  between  then  and  the  seventh  day  of  November,  nineteen 
hundred  and  eight. 
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i.  That  the  said  Philadelphia  Pickling  Company,  incorporated 
B8  afonmid,  has  refused  and  still  does  refuse  to  pay  said  claim 
or  judgment  of  eaid  Walter  Chambers,  obtained  aB  aforeeaid. 

PlaintiS  demands  as  damages,  $8,000. 

Note:  Above  complaint  adopted  from  declaration  in  Cham- 
hetM  v.  Phila.  Pickling  Co.,  8S  A.  890;  SS  L.  6i3.  Judgment  for 
ptaintiff  affirmed  hy  Court  of  Errors. 


No.  149.    Complaint  foe  Ckim.  Con.  With  Plaintiff's 
Wipe. 

New  Jersey  Supreme  Court, County. 

(Title.) 

Plaintiff  residing,  etc., says  that: 

1.  On  or  abe«t  the day  of  ,  the  de- 
fendant, I.  L.,  with  force  and  arms  made  an  assault  upon  E.  H., 

the  wife  of  the  plaintiff,  at ,  to  wit,  at  (lay  venue) 

and  did  ravish,  lie  with,  debauch,  and  carnally 

know  the  said  E.  H.,  where^  the  said  plaintiff  lost  and  was 
deprived  of  the  comfort,  fellowship  and  society  of  his  said  wife, 
to  the  great  damage  of  the  said  plaintiff. 

Plaintiff  demands  as  damages  the  sum  of  $10,000. 


Attorney. 


No.  150.  Complaint  TJndeb  Death  Act  (2  C.  S.  1904)  by 
Adhihistratbix  of  Deceased  Against  Physician  foe  Neg- 
lioentlt  Performing  Operation. 

New  Jersey  Supreme  Court,  Union  County. 
(Title.) 

Plaintiff,  Katherine  Coleman,  administratrix  of  all  and  sin- 
gular the  goods  and  chattels,  rights  and  effects,  which  were  of 
Clarence  W.  Coleman,  deceased,  residing  at ,  says  that : 

1.  Before  the  committing  of  the  grievances  hereinafter  men- 
tioned, to  wit,  at  Elizabeth,  in  the  county  of  Union,  aforesaid. 
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the  said  Clarence  W.  Coleman  was  a  patient  of  and  under  treat- 
ment by  the  defendant,  a  practising  physician  and  surgeon  in 
the  said  city  of  Elizabeth  for  a  certain  reward  for  a  certain 
complaint  and  disorder  under  which  he,  the  said  Clarence  W. 
ClolMuan,  deceased,  then  suffered  from  and  labored. 

2.  The  said  defendant  being  a  physician  and  surgeon  as  afore- 
said, to  wit,  on  the  fif  teenUi  day  of  September,  nineteen  hun- 
dred and  ten,  at  Elizabeth,  aforesaid,  undertook  to,  and  did, 
perform  an  operation  upon  the  said  plaintiff  in  an  endeavor  to 
cure  him  of  the  said  complaint  and  disorder  from  which  he 
suffered  and  under  which  be  labored. 

3.  It  then  and  there  became  and  was  the  duty  of  the  said 
defendant  to  perform  the  said  operation  in  a  careful,  skillful 
and  proper  manner,  and  to  use  dne  and  proper  care  and  dili- 
^nce  in  and  about  endeavoring  to  cure  the  said  Clarence  W. 
Coleman,  deceased,  of  the  said  complaint  and  disorder  from 
which  he,  the  said  Clarence  W.  Coleman,  deceased,  suffered  and 
l^wred. 

4.  The  said  defendant,  not  regarding  his  duty  in  that  behalf, 
but  wrongfully  intending  to  injure  the  said  Clarence  W.  Cole- 
man, deceased,  did  not  nor  would  not  perform  the  said  opera- 
tion in  a  careful,  skillful  and  proper  manner,  but  wholly  re- 
fused and  neglected  so  to  do,  but  on  the  contrary  so  carelessly, 
negligently,  unekillfally  and  improperly  perfonned  the  said 
operation  and  so  carelessly,  negligently,  unskillfully  and  im- 
properly ti'eated  the  said  Clarence  W.  Coleman,  deceased,  and 
in  so  careless  and  negligent  a  manner  that  the  said  Clarence  W. 
Coleman,  deceased,  did  not  nor  could  recover  from  the  effects  of 
said  operation,  and  by  reason  of  said  careless,  negligent,  un- 
skillful and  improper  treatment  of  the  said  Clarence  W.  Cole- 
man, deceased,  by  the  said  defendant,  he,  the  said  Clarence  W. 
Coleman,  deceased,  was  seized  with  a  mortal  illnesa  from  which 
he  lingered  and  languished  until,  to  wit,  the  third  day  of  Octo- 
ber, nineteen  hundred  and  ten,  when  he  then  and  there  died 
thereof,  to  wit,  at  Elizabeth,  in  the  county  of  Union  aforesaid. 

5.  The  said  Clarence  W.  Coleman  was  forty-one  years  of  age 
at  the  time  of  his  death  and  left  him  surviving  Katherine  Cole- 
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man,  bis  wife,  adminietratrix  and  the  plaintiff  herein,  and  two 
children,  Ruth,  aged  eight  years,  and  Katherine,  aged  five  years, 
and  that  they  are  his  next  of  kin  and  that  they  have  eustained 
great  pecuniary  loss,  damage  and  injury  for  and  by  reason  of 
the  death  of  the  said  Clarence  W,  Coleman,  whereby  and  by 
force  of  the  statute  in  such  case  made  and  provided  an  action 
hath  accrued  to  tiie  said  plaintiff,  as  administratrix  of  the  said 
Clarence  W.  Coleman,  deceased,  to  demand  and  have  from  the 
said  defendant  the  sum  of  twenty-five  thousand  dollars. 

6.  Plaintiff's  action  against  the  said  defendant  was  com- 
menced within  twenty-four  calendar  months  from  the  date  of 
the  decease  of  the  said  Clarence  W.  Coleman. 

7.  Plaintiff  brings  into  court  here  letters  of  administration 
granted  on  the  estate  of  the  said  Clarence  W.  Coleman,  by 
George  T.  Parrot,  surrogate  of  the  county  of  Union,  on  the 
twenty-eighth  day  of  November,  nineteen  hundred  and  ten, 
whereby  it  fully  appears  to  the  said  court,  that  the  said  plaintiff 
is  administratrix  of  the  said  Clarence  W.  Coleman,  deceased,  &c. 

Plaintiff  demands  as  damages  $25,000. 

Notb:   Adapted  from  declaration  in  Coleman  v.  WUaon,  SB 


No.  151.  Complaint.  Action  By  Administrator  fob  Dam- 
ages FOR  Death  of  His  Intestate  Caused  By  Falling  From 
A  Balcony  in  Defendant's  Bcildinq,  Decedent  Beino 
There  on  Business. 

Hudson  County  Circuit  Court. 
(Title.) 

Plaintiff,  Magdalena  Sefler,  administratrix  of  the  estate  of 
Vincenty  Sefler,  deceased,  residing  in  Jersey  City,  Hudson 
county.  New  Jersey,  says — 

1.  At  the  times  herein  stated,  defendant  was  and  still  is  a 
corporation  of  the  State  of  New  Jersey,  and  possessed  and 
managed  a  lumber  yard  in  Jersey  City  where  it  was  engaged  in 
the  lumber  business. 
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2.  On  December  29th,  1914,  plaintiff's  intestate,  Vincenty 
Sefler,  entered  the  said  lumber  yard  for  the  purpoae  of  buying 
lumber  from  the  defendant, 

3.  On  that  day  a  servant  and  agent  of  the  defendant  con- 
ducted plaintiff's  intestate  to  a  certain  building  or  slied  in  the 
said  lumber  yard  to  select  certain  lumber. 

4.  The  banister  and  hand-rail  along  the  stairs  and  platform 
of  aaid  building  or  shed  was  negligently  and  improperly  con- 
structed and  maintained,  and  by  reason  thereof  the  said  banister 
or  hand-rail  gave  way  and  fell  off  while  plaintiff's  intestate  had 
his  hand  on  it,  thereby  causing  plaintiff's  intestate  to  fall  to  the 
ground,  and  injuring  him  so  severely  that  he  died  as  a  result 
thereof. 

5.  Said  decedent  left  him  surviving,  Magdalena  Sefler,  his 
widow,  and  the  following  children:  Edwin,  five  years  of  age; 
Helen,  three  years  of  age,  and  Jennie,  fourteen  months  of  age; 
who  are  his  only  next  of  kin  and  who  Imve  suffered  pecuniary 
loss  by  reason  of  his  death. 

6.  On  January  6th,  1915,  letters  of  administration  were 
granted  upon  the  estate  of  said  Vincenty  Sefler,  by  the  surrogate 
of  Hudson  county,  aforesaid,  to  plaintiff,  and  were  accepted  by 
her. 

7.  This  action  is  commenced  within  twenty-four  calendar 
months  after  death  of  plaintiff's  intestate. 

By  reason  of  the  premises,  plaintiff,  as  administratrix  a? 
aforesaid,  demands  $10,000.00  damages. 


Attorney  of  Plaintiff. 

Note:  Complaint  filed  in  Sefler  v.  Vanderbeek  &  Sons,  96 
A.  1009.  Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 
See  Seilter  v.  R.  R.,  75  A.  J,S5,  authority  for  Par.  7. 
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No.  153.  CoMPUiNT  TO  Recotse  Damages  fob  Death  of 
Tenant  Attbibdtable  to  Defendant's  Landloed's  Nboli- 
•6ENCE  IN  Failing  to  Provide  Fibz  Escapes  foe  His  Tene- 
ment House  as  Provided  Br  Section  126,  Tenement  House 
Act. 

Hudson  County  Circuit  Court. 
(Title.) 
The  plaintiff  residing  in  the  city  of  Jersey  City,  Hudson 
■county.  State  of  New  Jersey,  says  that — 

1.  On  the  11th  day  of  November,  1913,  the  defendant  became 
and  from  thence  hitherto  has  been  and  now  is  wmet  in  fee  of 
lands  and  premises,  situate,  lying  and  being  in  the  city  of 
Jersey  City,  Hudson  county,  New  Jersey,  and  kDa<wn  as  No. 

126  Sussex  street,  Jersey  City,  and  more  particularly  described 
as  follows : 

2.  That  at  the  time  of  the  defendant  becoming  such  owner 
«s  aforesaid  there  was  and  from  thence  hitherto  has  been  erected 
upon  the  said  lands  a  three  story  and  basement  brick,  non-fire- 
proof tenement  house,  the  walls  of  which  adjoined  the  street 
and  building  line. 

3.  That  the  paid  tenement  house  at  all  of  said  times  was 
more  than  three  stories  in  height  and  occupied  as  the  home  or 
residence  of  three  or  more  families,  living  independently  of  each 
other  and  doing  their  cooking  upon  the  premises. 

4.  That  it  became  and  was  the  duty  of  the  said  defendant  to 
have  fire  escapes  located  and  constructed  upon  the  said  tene- 
ment house  of  the  said  defendant  according  to  the  proviaions 
of  an  act  of  the  legislature  of  the  State  of  New  Jersey  entitled, 
"An  act  to  improve  the  condition  of  tenement  houses  in  this 
atate,  and  to  establish  a  State  Board  of  Tenement  House  Super- 
vision," approved  March  35th,  1904,  and  the  several  acta  sup- 
plemental thereto  and  amendatory  thereof. 

5.  That  it  also  became  and  was  the  duty  of  said  defendant  to 
keep  and  maintain  a  proper  light  in  the  public  hallways,  near 
tlie  stairs  of  said  tenement  house,  upon  the  entrance  floor ;  and 
also  such  a  light  also  burning  upon  the  second  floor  above  the 
entrance  floor  every  night  throughout  the  entire  year,  and  also 
upon  all  other  floors  of  such  tenement  bouse  from  sunset  each 
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Aaj  until  ten  o'clock  each  evening  and  which  lights  should  be 
BO  arranged  as  to  effectually  guard  against  fire,  acceding  to 
the  proviBioDS  of  said  act  of  legislature,  approved  March  4th, 
1904,  and  the  Mveral  acte  supplemental  and  amendatory  tliereof. 

6.  That  the  eaid  plaintiffs  intestate  on  the  38th  day  of 
December,  191S,  was  a  tenant  and  occupant  of  the  said  tenement 
house  of  the  said  defendant  for  the  reward  to  the  defendant 
paid,  Was  entitled  to  all  the  rights  and  privileges  of  a  tenant 
of  the  said  defendant  in  the  eaid  tenement  house  aforesaid  and 
likevise  was  entitled  to  be  safely  and  securely  lodged  in  the 
tenement  house  aforebaid. 

7.  That  it  thm  and  there  became  and  was  the  duty  of  the 
said  defenduit  to  use  due  and  proper  care  so  that  the  said 
plaintiff's  intestate  riiould  be  reaeoaablyy  safely  and  securely 
lodged  as  a  t^ant  in  the  tenement  houne  aforeeaid  and  to  use 
due  and  proper  care  to  have  fire  escapes  located  abd  coaatimetcA 
aa  uid  upon  stUd  tebement  house  as  provided  by  the  aatd  atstnte. 

8.  That  it  tiien  und  there  became  and  was  the  duty  of  the 
said  defendant  to  use  due  and  pn^er  care  bo  that  the  said 
plaintiff's  inteetate  should  be  leasonably,  safely  and  securely 
lodged  M  a  tenant  in  the  tenement  honse  aforesaid  and  to  use 
dne  and  proper  care  to  have  said  %htB  specified  in  section  6  of 
tiiig  complaint,  located  and  maintained  and  kept  burning  in  said 
halls  of  said  t^ionent  house  as  provided  by  said  statute. 

9.  That  the  said  defendant  not  r^arding  her  duty  in  that 
behalf  did  not  use  due  and  pr(^er  care  that  the  eaid  plaintiff's 
intestate  should  be  safely  and  securely  lodged  as  aforesaid,  and 
did  not  use  due  and  proper  care  to  have  fire  escapes  located  and 
constructed  upon  the  said  tenement  house,  but  wholly  neglected 
to  do  BO  and  suffered  and  permitted  tfae  said  tenement  house 
of  the  Gaid  defendant  to  take  fire  on  the  tStii  day  of  December, 
1912. 

10.  That  the  said  defendant  not  regarding  her  duty  in  that 
behalf  did  not  use  due  and  proper  care  eo  that  the  said  plaintiff's 
intestate  should  be  safely  and  securely  lodged  as  aforesaid,  and 
did  not  use  due  and  proper  care  to  have  said  lights  specified 
in  section  6  in  this  complaint,  located  and  maintained  and  kept 
burning  in  said  halls  of  tenement  house,  but  wholly  neglected 
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to  do  so  and  suffered  and  permitted  the  s&id  tenement  house 
of  the  said  defendant  to  take  fire  the  28th  day  of  December, 
1912. 

11.  That  the  said  defendant  carelessly  and  negligently  neg- 
lected her  duty  in  that  behalf  and  did  not  have  fire  escapes 
located  and  constructed  upon  the  said  tenement  house  of  the 
said  defendant  according  to  the  provisions  of  the  act  of  the 
legislature  of  the  State  of  New  Jersey,  or  any  fire  escapes 
located  thereon. 

12.  That  the  said  defendant  carelessly  and  negligently  neg- 
lected her  duty  in,  that  behalf  and  did  not  have  said  light* 
specified 'm  section  6  of  this  complaint,  located,  maintained  and 
kept  burning  in  said  halls  of  said  tenement  house,  but  vholly 
neglected  to  do  so  and  suffered  and  permitted  the  said  tene- 
ment house  of  the  said  defendant  to  take  fire  on  the  38th  day 
of  December,  1912. 

13.  That  by  reason  thereof,  on  the  day  and  year  last  afore- 
said, while  the  said  plaintiff's  intestate  occupied  and  was  within 
the  said  tenement  house  as  a  tenant  of  the  defendant,  a  fire 
started  in  said  tenement  house  and  the  said  tenement  house  then 
and  there  became  and  was  filled  with  smoke,  poisonous  gaaee 
and  fiames  and  then  and  there  was  burned. 

14.  That  by  reason  of  the  negligence  of  the  said  defendant  in 
neglecting  to  have  fire  escapes  located  and  constructed  npon  the 
said  tenement  house  as  provided  by  the  statute  aforesaid,  the 
plaintiff's  intestate  was  unable  to  escape  from  said  building  and 
from  the  smoke,  gases  and  flames  aforesaid,  in  consequence 
whereof  the  said  plaintiff's  intestate  waa  caused  to  suffer  and 
receive  and  did  suffer  and  receive  injuries,  from  which  injuries 
he  died  on  the  30th  day  of  December. 

15.  That  the  said  plaintiff's  intestate  left  him  surviving  the 
plaintiff,  his  eon,  as  his  sole  neit  of  kin  and  who  has  suffered 
pecuniary  loss  by  reason  of  his  death  in  the  sum  of  $15,000. 

16.  That  the  plaintiff  as  such  administrator  for  the  benefit 
of  said  next  of  kin  is  vested  by  virtue  of  the  statute  in  usch  case 
made  and  provided,  with  a  cause  of  action  for  negligently  causing 
the  death  of  said  plaintiff's  intestate  and  which  action  is  com- 
menced within  two  years  after  said  death. 
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17.  That  the  said  plaintiff  bringB  here  into  court  letters  of 
admimstration  of  the  goods  and  chattels,  right  and  credits, 
moneys  and  effectB  of  the  said' William  Evere;  granted  to  him  by 
the  surrogate  of  the  county  of  Hudson,  State  of  New  Jersey,  on 
January  6th,  1913. 

18.  The  plaintiff  demands  damages,  $16,000. 

Note  :  Complaint  in  Evers  x.  Davis,  90  A.  677. 


No.  153.  Complaint  Under  Death' Act  Against  Bailroad 
FOE  Negligence  in  Failing  to  Sound  Statutobt  Signal  in 
Apphoachino  Crossing. 

Hudson  County  Circuit  Court. 
(Title.) 
The  plaintiff  above  named  who  resides  at  No.  415   Spring 
street,  West  Hoboken,  in  the  county  of  Hudson,  says : 

1.  That  the  defendant  is  now  and  was  at  alt  times  herein- 
after mentioned  a  foreign  corporation. 

2.  That  the  defendant  on  the  6th  of  September,  1912,  oper- 
ated a  railroad  over  a  public  highway  in  the  town  of  Rutherford, 
in  the  county  of  Bergen. 

3.  That  the  said  railroad  waa  operated  level  with  the  public 
highway  and  across  the  same  at  grade. 

4.  That  the  intestate  of  the  plaintiff  while  crossing  the  said 
highway  was  killed  by  a  train  operated  by  the  defendant  com- 
pany, by  reason  of  the  negligence  of  the  defendant  company. 

5.  That  the  negligence  of  the  defendant  company  was  that 
it  did  not  give  the  statutory  signal  of  the  approach  of  the  train, 
and  that  although  it  had  a  watchman  at  the  crossing  and  safety 
gates,  and  although  the  train  which  killed  the  plaintiff's  intes- 
tate was  approaching  at  great  speed,  yet  the  gatee  were  not  low- 
ered, and  the  defendant  at  the  time  that  the  train  was  approach- 
ing which  killed  plaintiff's  intestate,  and  before  he  was  struck 
by  said  train,  and  while  he  was  crossing  the  said  crossing,  oper- 
ating two  local  trains,  one  east  and  one  west,  which  «aid  loc&l 
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traiiiB  prevented  the  plaintiff's  intestate  from  seeing  tlie  tniiik 
approaching  which  killed  him. 

6.  That  the  plaintiff  is  the  sdminietratrix  of  the  estate  of 
Ferdinand  Uaterka,  deceased,  and  letters  of  administration  have 
been  issued  to  her  by  the  surrogate  of  the  conntj  of  HadBcm^ 
which  letters  she  here  and  now  brings  into  eonrt. 

t.  That  the  plaintiff's  intestate  left  him  surviving  the  plaint- 
iff, his  widow,  and  the  following  named  next  of  kin :  Uary  Mc< 
Cartney,  daughter;  Tillie  Lanfenberg,  danghter;  Annie  Black- 
man,  daughter;  Emma  Lewis,  daughter;  Beatrice  Mateifa^. 
daughter;  Fred  Materka,  son,  and  Arthur  Mat«^a,  son,  vW 
have  suffered  pecuniary  injury  becanse  of  his  death. 

8.  Plaintiff's  action  against  the  said  defendant  wu  com- 
menced within  34  calendar  months  from  the  date  of  the  decease- 
of  the  said  Ferdinand  Hat^ka. 

The  plaintiff  demands  $20,000  damages. 

Note  :  Complaint  from  Materka  v.  Erie  R.  ft.,  06  A,  61B. 


No.   154.   CoMPLAtNT   FOB  DeATH    CaVSBD   ST   SHOOE   7B01C 

Live  Electric  Wire  Falunq. 

New  Jersey  Supreme  Conrt, 
Hudson  County. 
(Title.) 
The  plaintiff,  residing,  at  ,  says  that: 

1.  On  or  about  the  tenth  day  of  June,  1911,  at  Jersey  City, 
in  the  county  of  Hudson  aforesaid,  the  said  defendant  was  the- 
owner  and  possessor,  and  had  the  control,  management  and  va» 
of  a  certain  electric  light  wire,  which  said  electric  light  wire  saij 
defendant  fastaied  or  caused  to  be  fastened  and  attached  to  cer- 
tain poles  and  to  be  extended  along  certain  public  streets  of 
the  said  city  of  Jersey  City,  by  means  of  said  poles,  and  which 
said  electric  light  wire  was  used  b^  said  defendant  company  in 
transmitting  dangerous  and  deadly  currents  of  electricity  in 
the  c(mduct  of  said  def^dant's  business,  and  which  said  electric 
light  wire,  unless  insulated  or  properly  and  carefully  protected 
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by  other  moans,  was  dangerous  to  the  life  of  any  person  coming 
in  contact  with  said  wire. 

2.  It  became  and  was  the  duty  of  the  said  defendant  to  use 
reasonable  care  that  the  eaid  electric  light  wire  should  be  of 
reasonably  safe  and  sound  material  and  of  sufficient  strength 
and  should  be  erected,  maintained  and  protected  in  a  reasonably 
careful  and  proper  manner  so  that  the  electric  fluid  transmitted 
by  the  said  defendant  upon  and  through  said  wire  should  not 
be  dangerous  to  life  or  limb. 

3,  The  said  defendant,  not  regarding  its  duty  in  that  behalf, 
by  its  agents  and  servants,  negligently  failed  to  use  reasonable 
care  that  the  said  electric  wire  should  be  of  reasonably  safe  and 
sound  material,  and  that  it  should  be  of  sufficient  strength  and 
erected,  maintained  and  protected  in  a  reasonably  safe  and 
proper  condition  so  as  not  to  become  dangerous  to  the  lives  and 
limbs  of  persons  lawfully  using  said  streets  of  the  city  of  Jersey 
City,  but  on  the  contrary  thereof,  the  said  defendant,  on  the 
day  and  year  aforesaid,  to  wit,  the  tenth  day  of  June,  1911,  at 
or  about  the  corner  of  Sackett  street  and  Clinton  avenue,  in  the 
said  city  of  Jersey  City,  in  the  county  aforesaid,  by  its  agents 
and  servants,  did  negligently  suffer  and  permit  said  electric 
light  wire  to  be  and  remain,  without  being  properly  insulated 
and  securely  maintained,  erected  and  protected,  and  without 
being  of  sufficient  strength  and  to  be  erected  and  maintained 
through  and  against  tree  tops,  without  proper  insulation  and 
support,  and  to  be  and  remain  in  an  unsafe  and  unsound  condi- 
tion, and  upon  short  and  improper  poles,  and  did  negligently 
suffer  and  permit  said  electric  light  wire  to  be  and  remain  in  a 
dangerous  and  broken  condition  and  to  drop  down  to  or  over 
the  sidewalk  of  said  Clinton  avenue  at  or  near  the  corner  of 
Sackett  street. 

4  While  said  electric  light  wire  was  so  hanging  down  to  or 
over  said  sidewalk,  the  defendant,  by  its  agents  and  Bervffnt8> 
did  then  and  there  improperly  and  negligently  transmit  dan- 
gerous and  deadly  currents  of  electricity  upon  said  wire,  to  the 
great  danger  of  the  lives  of  persons  lawfully  in  and  upon  said 
public  street,  so  that  the  said  David  T.  Clarkr,  who  was  tlieq 
and  there  lawfully  in  and  upon  said  street,  and  who  came  in 
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contact  with  tlie  said  electric  light  wire,  received  from  said  wire 
an  electric  shock,  of  which  shock  he,  the  said  David  T,  Clark, 
tlien  and  there  instantly  died,  to  wit,  on  the  tenth  day  of  June, 
1911,  at  Jersey  City,  in  the  county  of  Hudpon  aforesaid. 

5.  The  said  defendant,  hy  Its  agents  and  servants,  had  notice 
of  tiie  improper  erection  and  condition  of  said  wire  and  poles. 

6.  The  said  David  T.  Clark,  deceased,  at  the  time  of  hts  death, 
was  married  and  of  the  age  of  twenty-seven  years,  and  that  he 
left  him  surviving  his  widow,  Minnie  V.  Clark,  and  four  chil- 
dren, as  follows  T  Bessie  Bertram  Clark,  aged  nine  years ;  Arthur 
Clark,  aged  five  years;  Samuel  Clark,  aged  two  and  one-half 
years,  and  Ethel  Clark,  aged  one  year,  and  that  they  are  his 
next  of  kin,  and  that  they  have  sustained  great  pecuniary  dam- 
age, loss  and  injury  from  and  by  reason  of  the  death  of  the  said 
David  T.  Clark,  to  wit,  the  amount  of  twenty-five  thousand  dol- 
lars ($25,000.00). 

7.  Whereby  and  by  force  of  the  statute  in  such  case  made  and 
provided,  an  action  hath  accrued  to  the  said  plaintifl^  as  admin- 
istrator of  the  goodu,  chattels,  rights  and  credits  of  the  said 
David  T.  Clark,  deceased,  for  and  on  behalf  of  said  widow  and 
next  of  kin,  to  demand  and  have  of  and  from  the  said  defendant 
the  damages  aforesaid. 

8.  Plaintiff's  action  against  said  defendant  was  commenced 
within  34  calendar  months  of  the  decease  of  said  David  T,  Clark. 

Note  :  Adapted  from  declaraiion  in,  Clark  v.  Public:  Service 
Electric  Co.,  9£  A.  S3,  i86  L.  11%.  Judgment  for  defendant  re- 
ve^raed  by  Court  of  Errors. 


No.  155.  Complaint.    Action  for  Bbeach  of  Warranty 
IK  Deed.    Public  Hiohwat  Over  Land. 

New  Jersey  Supreme  Court,  Oamden  County. 
(Title.) 
■    The  plaintiff,  a  corporation  organized  under  the  kwa  of  the 
State  of  New  Jersey  and  doing  bnsiness  at  Camden,  in  said 
Staie,  says  that : 
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1.  Prior  to  the  24th  day  of  April,  1886,  the  Manufacturers 
Land  and  Improvement  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  New  Jersey,  owned  a  large  tract  of  land 
in  the  southern  p«rt  of  the  City  of  Camden,  County  of  Camden 
and  State  of  New  Jersey. 

2.  On  April  24th,  1886,  the  said  Manufacturers  Land  and  Im- 
provement Company  sold  and  conveyed  to  the  Keystone  Chemical 
Company  all  that  certain  lot  or  piece  of  land  and  land  under 
tidewater  situate  in  the  Eighth  Ward  of  the  City  of  Camden,  in 
the  County  of  Camden  and  State  of  Neiv  Jersej',  more  particu- 
larly described  aa  follows:  (Description  by  meien  and  hounds) ; 
all  of  which  will  appear  by  a  deed  dated  the  24lh  day  of  April, 
1886,  made  by  the  said  Manufaeturera  Land  and  Improvement 
Company  to  the  Keystone  Chemical  Company,  duly  recorded  in 
the  office  of  the  Register  of  Deeds  of  the  County  of  Camden,  in 
book  124,  page  58,  etc. 

3.  The  said  lands  and  premises  described  in  paragraph  2 
hereof  and  the  interest  of  the  Keystone  Chemical  Company 
therein  were  sold  according  to  law  by  David  Baird,  Sheriff  of  the 
County  of  Camden,  to  the  Camden  National  Bank,  by  deed  dated 
the  23d  day  of  December,  1898,  recorded  in  the  Register's  Office 
of  Camden,  in  Book  S33  of  Deeds,  page  598,  by  virtue  whereof 
the  said  Camden  National  Bank  became  the  owner  of  said  lands 
and  premises,  and  possessed  of  all  the  estate,  right,  title,  inter- 
est, claims  and  demands  of  the  said  The  Keystone  Chemical 
Company  therein. 

4.  On  March  14th,  1902,  the  Camden  National  Bank,  then 
being  the  owner  of  the  said  lands  and  premises  described  in  the 
second  paragraph  hereof,  by  deed  dated  March  14th,  1902,  re- 
corded in  the  Register's  Office  of  Camden  County,  in  Book  360 
of  Deeds,  page  51»,  and  as  party  of  the  first  part,  granted  and 
conveyed  the  said  lands  and  premises  to  Nonpareil  Cork  Manu- 
facturing Company,  a  corporation  of  the  State  of  New  Jersey, 
party  of  the  second  part,  together  with  all  and  singular  the 
improvements,  woods,  ways,  rights,  liberties,  privil^ea,  heredita- 
ments and  appurtenances  to  the  same  belonging  or  in  anywise 
appertaining,  and  revision  and  reversions,  remainder  and  re- 
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f  ^'r  ir.-l  V.  :.-,-■  ■;.-  -i  -^  :  r»rr:::v*  ai-rt  ^^f^r.-^i  with  *T!  azl 

yxry  •>'  ■:.■-  *-■•■'.:.':  w.r.  i*«  '^"■;-*'?k^-t5  ar.i  •-i?-.,ji:s,  to  ibe  oe:t 
;i."-;>r  ^M-,  lA-tii:^.'  atA  ii^':.'i',t  of  th*  said  t'^^ry  of  tr,#  secocd 
jiart,  11*  •■inf'~J>T'  ar.ii  as-iar.*  forever. 

.'»,  An']  'fj  iti^  lit**)  ia^t  mirinioned,  ddle^i  March  14th,  If**'*,  the 
»ai(l  (ain'Jcn  \ai.>ir.al  Bar.k  did  r^>w-r:an:,  cSaim  ahA  aaree  with 
ili*^  o^ji'l  ,\'/jiifan-il  fork  Manufacturing  C*>mpanj,  its  succts^ois, 
(11  f.rr'J  «itj(;iilar  tl.^  h'TttlitamentE  and  premise?  described  in 
Mill  'I'-'-'i  and  praiilwl  or  nn-ntiotii.-d  and  intended  fo  to  be,  with 
till-  aiijiutl'i-anif-it.  unto  the  said  Nonpareil  Cork  Manufactnring 
("'.mjianv,  itft  ((iif;(*<(«'in!  and  as?ipne,  a^in^i  it.  the  said  Camden 
Nati'inal  Kank,  uid  itH  Ructe^^irs,  and  again;:!  all  and  ereir 
i>X\n:T  \f-rntin  or  jxfrwtns'  whomsoever  lawfuUv  claiming  or  to  claim 
till;  »>ajiii-  or  any  part  thereof,  should  and  would  warrant  and 
fonvi-r  lit-fi-nd. 

fl.  On  Januarj-  irth,  1903,  the  Nonpareil  Cork  Manufactnr- 
ing C'lmpany  Bold  and  conveyed  to  Ihe  plaintiff,  by  deed  dated 
January  iJTth,  1!H)3,  recorded  in  the  Register's  office  of  Camdsi 
f'oiiiity,  in  Book  271  of  DecdB.  page  309. 

All  thai  tract  of  land  dituate  in  the  City  of  Camden  in  the 
Sljit*;  of  New  JerfM-y,  being  a  portion  of  the  land  aet  forth  in 
paragraph  two,  and  dcwcribed  as  follows:  (Description  fty  m-etea 
and  IiouikIk.) 

7.  Th«'  deed  dated  March  14th,  1902,  above  mentioned,  made 
by  the  Camden  National  Bank,  was  executed  under  its  corporate 
ural ;  and  the  said  defendant,  Camden  National  Bank,  became 
and  waB  liable  upon  its  covenant  of  warranty  contained  therein. 

S.  By  the  conveyance  of  said  lands  and  premises  last  men- 
lioned  to  the  plaintiff,  the  latter  became  vested  with  all  the  rights 
nnd  ])rivilegcs  of  the  Nonpareil  Cork  Manufacturing  Company, 
grantee  in  the  deed,  executed  by  the  said  defendant,  in  the  lands 
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and  premises  therein  deBcribed,  and  has  poBeeesed  and  now  has 
and  poseesseB  the  power  and  authority  to  enforce  the  covenant  of 
warranty  contained  therein. 

9.  Some  time  in  the  early  part  of  1908  the  City  of  Camden 
<lemnnded  that  the  plaintiff  vacate  a  portion  of  the  lands  and 
premises  described  in  the  deed  laat  mentioned,  being  a  strip  of 
land  to  the  width  of  sixty  feet  between  the  extended  lines  of 
Jefferson  Street  in  said  city,  running  westward  to  the  river  Dela- 
ware from  a  point  596  feet  westward  from  the  westerly  line  of 
Third  Street,  the  demand  of  said  city  being  based  upon  the  claim 
that  the  Manufacturers  Land  and  Improvement  Company  had 
dedicated  said  strip  of  land  60  feet  wdde  as  a  public  highway 
prior  to  the  conveyance  to  the  Keystone  Chemical  Company,  by 
deed  above  mentioned. 

10.  The  title  of  the  plaintiff  in  and  to  said  lands  being  dis- 
puted by  said  city,  the  plaintiff,  on  the  20th  day  of  April,  1908, 
filed  in  the  Court  of  Chancery  of  New  Jersey  its  bill  to  quiet  the 
title  to  the  lands  and  premises  acquired  by  it  from  the  Nonpareil 
Cork  Manufacturing  Company  as  above  set  forth ;  and  upon  an 
answer  filed  by  said  city,  a  decree  waa  made  in  said  cause  direct- 
ing that  an  issue  at  law  be  framed  in  the  Supreme  Court  of  this 
state  and  tried  in  the  ordinary  manner  between  the  saiid  City  of 
Camden  ae  plaintiff  and  this  defendant  as  defendant,  by  a  jiuy 
of  the  said  County  of  Camden,  to  try  the  validity  of  said  claim 
■of  said  city  and  inquire,  ascertain  and  determine  whether  there 
was  an  easement  or  right  of  way  in  the  public  to  have  and  use  as 
a  public  highway  or  street  a  strip  of  land  to  the  width  of  60 
feel,  between  the  extended  lines  of  Jefferson  Street  in  said  city 
running  westward  to  the  Delaware  River  and  across  the  lands 
and  premises  of  the  said  plaintiff  acquired  from  the  said  Non- 
pareil Cork  Manufacturing  Company. 

11.  Pursuant  to  the  terms  of  said  decree,  said  issue  so  framed 
«s  aforesaid  was  tried  before  a  jury  in  the  County  of  Camden, 
and  said  jury  found  that  said  public  highway  known  as  Jefferson 
Street  did  not  extend  over  and  across  the  plaintiff's  lands  or 
any  part  thereof,  after  which  an  application  was  made  to  the 
Court  of  Chancery,  according  to  the  statute  in  such  case  made 
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and  pro\ii(led  to  set  aside  the  verdict  of  the  jury  in  said  framed 
issue  and  direct  that  a  new  trial  be  had;  and  on  the  7th  day  of 
September,  190!),  tlie  said  motion  to  set  aside  the  verdict  of  the 
jury  and  for  a  new  trial  was  denied;  whereupon  the  said  City 
of  (^amden  appealed  to  the  Court  of  Errors  and  Appeals  of  New 
Jersey;  and  said  Court,  by  decree  regularly  entered,  reversea  the 
order  of  the  said  Court  of  Chancery  and  directed  that  a  new 
trial  of  said  framed  issue  be  granted. 

12.  The  issue  framed  by  said  decree  was  again  tried  before  a 
jury  in  the  County  of  Camden,  and  said  jury  returned  a  verdict 
in  favor  of  the  said  city,  and  found  that  there  was  an  easement 
or  risht  of  way  in  the  public  to  have  and  use  as  a  public  highway 
or  street  a  strip  of  land  to  the  width  of  sixty  feet,  between  the 
extended  lines  of  Jefferson  Street,  in  said  oity,  running  west- 
ward to  the  Delaware  River  and  across  the  lands  and  premises 
acquired  by  the  plaintiff  from  the  Nonpareil  Cork  Manufactur- 
ing Company;  and  such  proceedings  were  had  upon  said  ver- 
dict that,  on  the  twenty- seventh  day  of  February,  nineteen  hun- 
dred and  twelve,  a  final  decree  was  entered  in  said  cause,  whereby 
Mahlon  Pitney,  the  Chancellor  of  the  State  of  New  Jersey,  did 
order,  adjudge  and  decree  that  the  City  of  Camden  had  an  estate 
and  interest  in  and  incumbrance  upon  the  lands  and  premises 
hereinl)cfore  described,  and  that  there  was  and  is  an  easement  or 
right  of  way  in  the  public  to  have  and  use  said  public  highway 
or  street  sixty  feet  wide  between  the  extended  lines  of  Jefferson 
Street,  running  westward  to  the  Delaware  River,  and  across  the 
lands  of  said  plaintiff,  and  that  a  public  highway,  known  as 
Jelferson  Street  or  Jefferson  Avenue,  existed  in  the  City  and 
County  of  Camden  and  State  of  New  Jersey  to  the  width  of 
sixty  feet,  extending  westward  from  a  point  distant  five  hun- 
dred and  ninety-six  feet  west  from  the  westeidy  line  of  Third 
Street  to  the  Delaware  River,  and  across  the  lands  and  premises 
described  as  aforesaid,  the  title  of  the  City  of  Camden  in  and 
to  the  same  and  every  part  thereof  as  a  public  highway,  known 
as  Jefferson  Street,  theretofore  dedicated  to  public  use,  of  the 
width  of  sixty  feet,  extending  from  Third  Street  aforesaid  west- 
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wardly  to  the  Delaware  River,  was,  by  said  decree,  determined, 
fixed,  and  settled  and  declared  to  be  good  and  valid. 

13.  Of  all  said  proceedings  in  the  Court  of  Chancery  and  the 
trials  of  the  said  issue  in  the  Supreme  Court  of  the  County  of 
Cam^n,  aad  the  final  decree  entered  therein,  the  Camden  Na- 
tional Bank  had  notice,  and  iB  bound  thereby. 

14.  That  the  decree  aforesaid  and  the  determination  thereby 
that  said  strip  of  land  sixty  feet  wide  between  the  extended 
lines  of  Jefferson  Street  was  a  public  highway  was  based  upon  an 
alleged  dedication  thereof  by  the  Manufacturers  Land  and  Im- 
provement Company  prior  to  the  twenty-fourth  of  April,  eigh- 
teen hundred  and  eighty-six,  and  (be  claim  of  the  said  city  was 
that  the  rights  of  the  plaintiff  in  the  same,  existing  by  reason  of 
the  conveyance  from  the  Nonpareil  Cork  Manufacturing  Com- 
pany, were  acquired  by  the  said  plaintiff  subject  to  the  dedica- 
tion by  the  said  Manufacturers  Land  and  Improvement  Ccan- 
pany. 

15.  That  the  said  Camden  National  Bank  did  not,  pursuant 
to  ihe  covenant  and  warranty  contained  in  its  said  deeds,  fully 
warrant  and  forever  defend  the  said  plaintiff  and  its  ownership 
in  the  lands  and  premises  involved  in  said  Chancery  proceed- 
ings as  aforesaid;  and  in  consequence  of  the  breach  of  sold 
covenant  and  agreement  of  the  said  Camden  National  Bank,  the 
said  plaintiff  was  disturbed,  dispossessed  and  ousted  from  the 
said  lands  and  premises;  and  a  right  of  action  has  accrued  in 
favor  of  the  plaintiff  to  recover  from  the  said  Camden  National 
Bank,  dameges  by  reason  of  the  breach  of  its  covenant  as  afore- 
said, which  shall  cover  and  include  the  value  of  said  lands  out 
of  the  possession  of  which  the  plaintiff  was  ousted  and  interest 
thereon  for  the  period  of  six  years,  together  with  such  costs  and 
expenses  as  the  said  plaintiff  has  sustained  by  reason  of  the 
defense  of  said  proceedings,  with  reference  to  the  title  to  said 
bnda,  and  the  said  plaintiff  is  entitled  to  recover  from  the  said 
Camden  National  Bank  the  amount  of  said  damages,  interest, 
ewts  and  expenses,  nnd  for  that  purpose  this  suit  is  brought. 

If!.  The  plaintitt  ha?  done  and  performed  every  act,  matter 
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or  thing  required  of  it  to  assert  and  protect  against  the  claim 
of  th«  said  City  of  Camden,  the  title  to  the  said  lands  and 
pi-eniises  acquired  under  the  deed  from  the  Nonpareil  Cork 
Manufacturing  Company  as  aforesaid,  and  has  done  and  per- 
formed every  matter  and  thing  required  of  it  to  be  performed 
by  reason  of  the  covenants  entered  into  by  the  Camden  National 
Bank,  as  aforesaid. 

The  plaintiff  demands  as  damages  the  sum  of  $20,000. 
Lewis  Starb, 

Plaintiff's  Attorney. 

Note:  Complaint  in.  McArtdrews  &  Forbes  Co.  v.  Camden 
National  Hank,  &4  A.  G27.  Jv-dgment  striking  complaint  re- 
versed and  new  trial  granted  by  Court  of  Errors. 


No.  15(1.  Complaint.  Action  for  Breach  of  Warranty 
IN  Deed.    Mortgage  on  Premises, 

Atlantic  County  Circuit  Court. 
(Title.) 

I.  Plaintiff,  Harper  B.  Smith,  whose  residence  is  11  Fnilinger 
Apartments,  in  the  city  of  Atlantic  City,  State  of  New  Jersey, 
complains  of  the  defendants,  Charjea  F.  Wahl  and  Martha  F. 
Wahl,  who  reside  at  815  Pacific  avenue,  in  the  city  of  Atlantic 
City,  and  State  of  New  Jersey,  that  on  the  25th  day  of  Feb- 
ruary, 1902,  the  said  defendants  by  their  certain  deed  of  bar- 
gain and  sale,  sealed  with  their  seals,  and  to  the  court  now  here 
shown,  the  date  whereof  is  the  day,  month  and  year  aforesaid, 
in  consideration  of  twenty-five  hundred  dollars,  paid  to  them 
by  the  said  plaintiff  upon  the  sealing  and  delivery  of  the  said 
deed,  receipt  whereof  was  thereby  acknowledged,  granted,  sold, 
aliened,  enfeoffed,  released,  conveyed  and  confirmed  unto  the 
said  plaintiff,  his  heirs  and  assigns,  forever,  the  real  estate 
hereinafter  described  and  the  appurtenances,  situate  in  the  city 
of  Atlantic  City,  county  of  Atlantic  and  State  of  New  Jersey, 
bounded  and  described  as  follows: 
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2.  And  the  said  defendants,  by  the  aaid  deed,  for  themselvea, 
for  their  heir»,  executors,  and  administrators,  did  covenant  with 
the  said  plaintiff,  his  heirs  and  assigns,  to  warrant  and  forever 
defend  the  title  of  the  said  parcel  of  land  and  appurtenances 
against  the  said  defendants  and  against  all  and  any  other  per- 
son or  persons  whomsoever,  lawfully  claiming  or  to  claim  the 
same  or  any  part  thereof,  as  by  the  said  deed,  reference  being 
thereunto  had,  will  more  fully  and  at  large  appear. 

3.  And  although  the  said  plaintiff  has  always  from  the  time 
of  making  the  said  deed  thereby  well  and  truly  performed,  ful- 
filled and  kept  all  things  therein  contained,  on  his  part  to  be 
done,  fulfilled  and  kept,  according  to  the  tenor  and  effect,  true 
intent  and  meaning  thereof;  yet  the  said  plaintiS  in  fact  saith 
that  at  the  time  of  making  the  said  deed  a  certain  John  H. 
Binge,  Sr.,  was  entitled  to  and  had  a  mortgage  lien  upon  the 
said  land  and  appurtenances  for  the  just  sura  of  eight  hundred 
and  forty-five  dollars  by  a  good  title,  older  and  better  than  the 
title  of  the  said  plaintilT,  and  that  in  consequence  and  by  rea- 
son thereof  the  said  plaintiff  has  been  disturbed  in  and  evicted 
from  possession  and  enjoyment  of  the  said  land  and  appurte- 
nances described  and  conveyed  in  and  by  the  said  deed ;  all  of 
which  the  said  defendants  afterwards  had  notice. 

4.  And  so  the  said  plaintiff  now  complains  that  the  said  de- 
fendants, though  often  requested  30  to  do,  have  not  kept  the  said 
covenants  so  made  by  them  for  themselves  and  their  heirs  as 
aforesaid,  with  the  said  plaintiff,  in  manner  and  form  aforesaid, 
but  have  broken  the  same  and  have  hitherto  wholly  refused  and 
still  does  refufie  to  the  damage  of  the  said  plaintiff  of  two  thou- 
liand  dollars,  and  therefore  he  brings  his  suit  and  claims  dam- 
Agef  in  said  sum  of  two  thousand  dollars. 

ClIANDLEB  &  BOBERTSOA. 

Aitornet/s  for  Plainiiff. 

Note:  Complaitit  in  Smith  v.  Wahl,  97  A.  SGI.  Judgment 
for  plaintiff  affirmed  by  Court  of  Errors. 
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\o.  157,    Complaint  fob  Breach  of  Covenant  Against 

En'cumbrancfs.  Thbhe  Being  a  Mortgage  Upon  Premises 

Which  Should  Have  Beek  Free  from  All  Encumbrances. 

Bergen  County  Circuit  Court. 

(Title,) 

Plaintiff,  C.  H.,  residing  at ,  says  that: 

1.  On  the  first  day  of  July,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-three,  in  the  cltv  of  Hoboken, 
to  wit,  at  Hackensack,  in  the  county  of  Bergen  aforesaid,  and 
witliin  the  jurisdiction  of  this  court,  by  a  certain  deed  made  by 
the  said  Anna  Mohmking,  then  Anna  Mahler,  and  Michael 
Mahler,  her  husband,  now  deceased,  on  the  one  part,  and  Mar- 
garethe  Hasselbusch,  now  deceased,  and  Claus  Hasselbuech,  her 
husband,  the  plaintiffs  herein  on  the  other,  which  said  deed  the 
said  defendant  and  Michael  Mahler,  her  husband  now  deceased, 
signed,  sealed  and  delivered  to  the  said  Margarethe  Hassel- 
busch,  deceased,  and  the  said  plaintiff,  and  which  said  deed  the 
plaintiff  now  brings  into  court,  and  a  copy  of  which  is  hereto 
annexed  and  reference  thereto  had  for  greater  certainty,  the 
date  whereof  is  the  day  and  year  last  aforesaid,  the  defendant 
for  the  consideration  therein  mentioned  did  grant,  bargain,  sell, 
alien,  remise,  release,  convey  and  confirm  unto  the  said  Mar- 
garethe Hasselbusch,  now  deceased,  and  Claus  Hasselbusch,  her 
husband,  the  plaintiff  heroin,  their  heirs  and  assigns,  certain 
premises  particularly  mentioned  and  described  in  said  deed. 

2.  Defendant.  Anna  Mohmking,  formerly  Anna  Mahler,  for 
herself,  her  heirs,  executors  and  administrators,  did  covenant, 
promise  and  agree  to  and  with  the  said  Margarethe  Hasselbusch, 
now  deceased,, and  Claus  Hasselbusch,  her  husband,  the  plaint- 
iffs herein,  their  heirs  and  assigns  (among  other  things),  that 
the  same  were  free  from,  clear,  discharged  and  unencumbered  of 
and  from  all  former  and  other  grants,  title?,  charges,  estates, 
judgments,  taxes,  assessments  and  encumbrances  of  what  kind 
and  nature  soever,  as  by  said  deed  reference  being  thereto  had 
will  more  fully  and  at  large  appear. 

3.  Said  Margarethe  Hasselbusch,  now  deceased,  and  Claus 
Hasselbusch,  her  husband,  have  always  from  the  time  of  making 
of  the  said  deed  until  the  death  of  said  Margarethe  Hasselbusch 
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and  since  lier  decease,  said  plaintiff  das  well  and  truly  perfomied, 
fulfilled  and  kept  all  things  in  said  will  contained  on  their  part 
and  behalf  to  be  performed,  fulfilled  and  kept, 

4.  At  and  before  the  ensealing  and  delivery  of  the  said  deed, 
the  said  Margarethe  Hasselbusch,  now  deceased,  and  said  plaint- 
iff, ilid  pay  the  consideration  therein  called  for,  according  to  the 
true  tenor  and  effect,  true  intent  and  meaning  of  the  said  deed. 

->.  Defendant  did  not  keep,  fulfill  and  perform  the  things  on 
her  part  to  be  kept,  fulfilled  and  performed. 

6.  On  the  first  day  of  July,  nineteen  hundred  and  four,  the 
said  Margarethe  Hasselbusch,  now  deceased,  and  said  plaintiff, 
made  an  agreement  to  sell  the  said  premises  to  John  Boglioli  and 
Stella,  his  wife,  and  that  a  search  of  the  records  in  the  offici'  of 
the  register  of  the  county  of  Hudson,  made  at  this  time,  showed 
that  at  the  time  the  said  defendant  made  the  aforef^aid  cove- 
nant, promise  and  agreement  to  and  with  them,  a  certain  mort- 
gage made  by  Frederick  Grasmuck  to  Bernard  JlcClosky,  hear- 
ing date  the  twenty-eecond  day  of  September,  eighteen  hundred 
and  sixty-nine,  given  to  secure  the  sum  of  three  hundred  and 
fifty  dollars  ($350),  and  recorded  therein  in  Book  68  of  Mort- 
gages for  Hudson  county,  on  pages  flfil,  &c.,  remained  an  en- 
cumbrance against  the  said  premises,  contrary  to  the  true  tenor 
and  effect,  true  intent  and  meaning  of  the  defendant's  cove- 
nant in  said  deed  in  that  hehalf  so  made  as  aforesaid,  and  said 
plaintiff  avers  that  the  ne.xt  of  kin  of  the  said  Bernard  McOlosky 
did  demand  payment  of  the  said  mortgage  from  them,  where- 
upon the  said  Margarethe  Hasselbusch,  now  deceased,  and  said 
plaintiff  were  compelled  to  bring  suit  in  the  Court  of  Ohanccry 
of  New  Jersey  to  quiet  title  to  the  said  premises  and  were  com- 
pelled to  pay  and  did  pay,  a  large  sum  of  money,  to  wit,  the  sum 
of  two  hundred  dollars  ($90(1),  the  expense  of  the  said  suit  to 
quiet  title. 

COUNT  2. 

7.  On  the  first  day  of  July,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  seventy- three,  in  the  city  of  Hoboken,. 
to  wit,  at  Hackensack,  in  the  county  of  Bergen,  and  within  the 
jurisdiction  of  this  court,  by  a  certain  deed  made  hy  Anna  Molim- 
king,  then  Anna  Mahler,  and  Michael  Mahler,  her  husband,  now 
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deceased,  on  the  one  part,  and  Margarethe  HaEeelbuscli,  now 
deceflsed,  and  Claus  Haseelbuech,  her  husband,  tlie  plaintiff 
herein,  on  the  other,  which  said  deed  tlie  defendant  signed,  sealed 
And  delivered  to  the  said  Margarethe  Hasselbusch,  nov  deceased, 
and  the  said  plaintiff,  and  which  deed  the  plaintiff  brings  into 
court,  a  copy  of  which  is  hereto  annexed  and  reference  thereto 
made  for  greater  certainty,  tlie  date  whereof  is  the  day  and  year 
last  aforesaid,  the  defendant  and  Michael  Mahler,  her  husband, 
now  deceased,  for  the  consideration  therein  mentioned,  did 
grant,  bargain,  sell,  alien,  remise,  release,  convey  and  confirm 
unto  the  said  Margarethe  Hasselbuech,  now  deceased,  and  the 
said  plaintiff,  their  heirs  and  assigns,  certain  premises  partic- 
ularly mentioned  and  described  in  said  deed. 

8.  The  defendant  for  herself,  her  heirs,  executors  and  admin- 
istrators, did  covenant,  promise  and  agree  to  and  with  the  said 
Margarethe  Hasselbusch,  now  deceased,  and  the  baid  plaintiff, 
their  heirs  and  assigns  (among  other  things),  that  the  same 
were  free  from,  clear,  discharged  and  unencumbered  of  and 
from  all  former  and  other  grants,  titles,  charges,  estates,  jndg- 
menti^.  taxes,  assessments  and  encumbrances,  of  what  kind  and 
nature  soever,  as  by  the  said  deed  reference  being  thereto  had 
will  more  fully  and  at  large  appear. 

9.  Said  Margarethe  Hasselbusdi,  now  deceased,  and  the  said 
plaintiff  have  always  from  the  time  of  making  of  the  said  deed 
until  the  death  of  the  said  Margarethe  Hasselbusch,  and  since 
her  decease  said  plaintiff  has  well  and  truly  kept,  performed  and 
fulfilled  all  things  in  said  deed  on  fheir  part  and  behalf  to  be 
performed,  fulfilled  and  kept, 

10.  At  and  before  the  ensealing  and  delivery  of  the  said  deed 
the  said  Margarethe  Hasselbusch,  now  deceased,  and  the  said 
plaintiff  did  pay  the  consideration  therein  called  for  according 
to  the  true  tenor  and  effect,  true  intent  and  meaning  of  the 
said  deed. 

11.  Said  defendant  did  not  keep,  fulfill  and  perform  the 
things  on  her  part  to  be  kept,  fulfilled  and  performed. 

12.  The  defendant  had  notice  of  a  certain  mortgage  given  by 
Frederick  Grasmuck  to  Bernard  McClosky,  bearing  date  the 
twentj-second  day  of  September,  eighteen  hundred  and  sixty- 
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nine,  given  to  secure  the  sum  of  three  hundred  and  fifty  dollars 
($330)  recorded  in  Book  68  of  Mortgages,  on  pages  561,  &c., 
in  the  office  of  the  register  (formerly  clerk)  of  the  county  of 
Hudson,  which  remained  an  encumbrance  against  said  premises; 
and  of  the  intention  of  the  nest  of  kin  of  said  Bernard  Mc- 
Ciosky  to  assert  his  validity;  that  said  defendant  requested  said 
Margarethe  Haseelbusch,  now  deceased,  and  the  said  plaintiff 
to  quiet  title  to  the  said  premises  and  did  promise  to  pay  said 
Margarethe  Hasselbusch,  now  deceased,  and  said  plaintiff  by 
reason  of  the  covenant  aforesaid,  so  much  money  as  the  expenses 
thereof  should  cost  them. 

13.  Said  Margarethe  Hasselbusch  and  the  said  plaintiff  did 
proceed  with  such  suit  to  quiet  title  to  the  said  premises  and  did 
pay  as  expense  therefor  a  large  sum  of  money,  to  wit,  the  sum 
of  two  hundred  dollars,  and  that  the  said  defendant  refused 
and  still  refuses  to  reimburse  them  for  the  moneys  so  expended,, 
on  the  day  and  year  last  aforesaid,  to  wit,  at  Haekensack,  afore- 
said. 

COUNT    3. 

14.  On  the  first  day  of  July,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  seventy-three,  in  the  city  of  Ho- 
Ixiken,  in  the  county  of  Bergen,  and  within  the  jurisdiction  of 
this  court,  by  a  certain  deed  made  by  Anna  Mohmking,  then 
Anna  Mahler,  and  Michael  Mahler,  her  husband,  now  deceased, 
on  the  one  part,  and  Margarethe  Hasselbusch,  now  deceased,  and 
Clans  Hasselbusch,  her  husband,  the  plaintiil  herein,  on  the 
other,  which  said  deed  the  defendant  signed,  sealed  and  deliv- 
ered to  the  said  Margarethe  Hasselbusch,  now  deceased,  and  the 
said  plalntijf,  and  which  deed  the  plaintiff  now  brings  into 
court,  a  copy  of  which  is  hereto  annexed  and  reference  thereto 
made  for  greater  certainty,  and  date  whereof  is  the  day  and 
year  last  aforesaid,  the  defendant  and  Michael  Mahler,  her 
husband,  now  deceased,  for  the  consideration  therein  mentioned 
did  grant,  bargain,  sell,  alien,  remise,  release,  convey  and  con- 
firm unto  the  said  Margarethe  Hasselbusch,  now  deceased,  and 
Claus  HaaselbuBch,  her  husband,  the  plaintiff  herein,  their  heirs 
and  assigns,  certain  premises  particularly  mentioned  and  de- 
scribed in  said  deed. 
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15.  The  defendant,  for  herself,  her  heirs,  executors  and  ad- 
ministrators did  covenant,  promise  and  agree  to  and  with  the 
said  JMargarethe  Hasselbusch,  now  deceaEed,  and  Claus  Hassel- 
buBch,  h<.>r  husband,  tlie  plaintiff  herein,  their  heirs  and  assigns 
(among  other  things)  that  the  same  were  free  from,  clear,  dis- 
charged and  unencumbered  of  and  from  all  former  and  other 
grants,  titles  and  charges,  estates,  judgments,  tases,  assessments 
and  encumbrances  of  what  kind  and  nature  soever,  a^  by  said 
deed,  reference  being  had  thereto  will  more  fully  and  at  large 
appear, 

IG.  Said  Margarethe  Hasselbusch,  now  deceased,  and  the  said 
plaintiff  have  always  from  the  time  of  making  of  said  deed  until 
the  death  of  said  Margaretlie  Hasselbusch  and  since  then  the 
plaintiff  has  well  and  truly  kept,  performed  and  fulfilled  all 
things  in  said  deed  on  their  part  and  behalf  to  be  kept,  per- 
formed and  fulfilled. 

17.  At  and  before  the  ensealing  and  delivery  of  the  said  deed 
that  said  Iklargarethe  Hasselbusch,  now  deceased,  and  the  said 
plaintiff  did  pay  the  consideration  therein  called  for  according 
to  the  true  tenor  and  effect,  true  intent  and  meaning  of  the 
said  deed. 

18.  The  defendant  did  not  keep,  fulfill  and  perfoim  the  things 
on  her  part  to  be  kept,  fulfilled  and  performed. 

19.  A  certain  mortgage  given  by  Frederick  Grasmuck  to 
Bernard  McClosky,  bearing  date  the  twenty-second  day  of  Sep- 
tember, eighteen  hundred  and  sixty-nine,  given  to  secure  the 
sum  of  three  hundred  and  fifty  dollars  ($350)  and  recorded  in 
the  register's  {formerly  clerk's)  oflSce  of  the  county  of  Hudson 
in  Book  68  of  Mortgages,  on  pages  561,  &c.,  remained  open  of 
record  and  was  an  encumbrance  upon  the  said  premises;  and 
to  remove  this  encumbrance  from  the  said  premises  the  said 
Margarethe  Hasselbusch,  now  deceased,  and  the  said  plaintiff 
were  compelled  to  pay,  and  did  pay,  a  large  sum  of  money,  to 
wit,  the  sum  of  two  hundred  dollars  ($200)  on  the  day  and 
year  last  aforesaid,  at  Hackensack  aforesaid. 

Plaintiff  demands  as  damages  $1,000  besides  costs  of  suit. 
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Note:  Above  complaint  adopted  from  declaration  in  Hassel- 
bitack  V.  Mohmking,  7d  A.  961,  76  L.  69.1.  Nonsuit  set  aside 
and  new  trial  granted  by  Court  of  Errors. 


No.  158.  CoMPL.\iNT.  Actios  foe  Dbb'JHuctio>"'  of  Trees 
Caused  by  Gas  Escaping  Tiibouoh  Nbgligencb  fbom  De- 
fendant's Mains. 

Xew  Jersey  Supreme  Court. 
Cumberland  County. 
(Title.) 
Tlie  plaintiff,  of  Port  Norris,  in  the  township  of  Commercial, 
county  of  Cumberland  and  State  of  New  Jersey,  says  that : 

1.  The  plaintiff  was,  at  the  time  of  the  grievance  hereinafter 
mentioned,  owner  and  possessor  of  certain  lands  and  premises, 
situated  in  the  township  of  Commercial,  county  of  Cumberland 
and  State  of  New  Jersey,  bounded  and  described  as  follows: 

All  those  tracts  of  land  and  premises,  situate  in  the  township 
of  Commercial,  county  of  Cumberlarid  and  State  of  New  Jersey, 
bounded  and  described  as  follows:  (Description  by  metes  and 
bounds.) 

2.  The  defendant,  a  corporation  organized  under  the  laws  of 
the  State  of  New  Jersey  at  the  time  of  the  grievance  hereinafter 
mentioned,  was  the  owner  and  possessor  of  a  line  of  pipes  along 
the  main  road  running  through  Port  Norris,  in  the  said  town- 
ship of  CoramerciaJ,  which  pipes  were  used  by  the  said  defend- 
ant in  distributing  gas  to  its  consumers  living  along  the  said 
public  highway  and  the  said  pipes  were  laid  and  located  under 
the  said  highway  and  under  the  lends  owned  by  the  plaintiff; 
and  it  thereupon  became  and  was  the  duty  of  the  defendant  to 
so  carefully  lay,  construct  and  maintain  said  line  of  pipes  that 
the  joints  of  the  same  be  tight  and  preclude  the  leakage  of  said 
gae,  by  which  the  trees  on  the  property  of  the  plaintiff  could  be 
harmed. 

3.  The  defendant,  at  (lay  venue)  not  regarding  its  duty,  did 
BO  carelessly  and  n^ligently  lay,  construct  and  maintain  its  said 
line  of  pipes  that  gas  was  permitted  to  escape  from  the  said 
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pipes  or  jointH,  through  the  soil  around  the  said  pipes  and 
joints,  which  escaping  gas  came  in  contact,  through  the  said  60II 
with  the  roots  of  six  certain  shade  trees  standing  upon  the  lands 
owned  and  possessed  by  the  plaintiff,  and  caused  the  same  to  be 
greatly  injured,  or  to  die,  on  or  about  the  first  day  of  July,  nine- 
teen hundred  and  thirteen,  wherehy  the  lands  of  the  plaintiff 
were  damaged, 

4.  It  was  the  duty  of  the  said  defendant  to  inspect  and  ex- 
amine the  pipes  and  joints  of  the  said  pipe  line,  from  time  to 
time  and  at  frequent  intervals,  in  -jrder  to  discover  any  leakage 
of  gas  from  the  said  pipe  line  by  which  the  trees  of  the  plaintiff 
could  be  harmed,  and  to  take  necessary  steps  to  stop  said  leakage. 

5.  The  defendant,  at  (lay  venue)  not  regarding  its  duty  care- 
lessly and  negligently  n^lected  and  failed  to  inspect  and  ex- 
amine the  pipes  and  joints  of  the  said  pipe  line,  and  gas  was 
thereby  permitted  to  escape  from  the  said  pipe  line  into  the  soil 
around  the  same,  and  to  come  in  contact  with  the  roots  of  six 
shade  trees  standing  upcm  the  lands  owned  and  3>os8essed  by  th» 
plaintiff,  for  such  length  of  time  as  to  cause  the  same  to  die  on 
or  about  the  above-mentioned  date,  whereby  the  lands  of  the 
plaintiff  were  damaged  by  the  deetiuction  of  the  said  trees. 

6.  The  said  defendant,  at  (lay  venue)  not  regarding  its  duty^ 
so  carelessly  and  negligently  laid,  constructed  and  maintainei] 
its  said  line  of  pipes  that  gae  was  permitted  to  escape  from  the 
said  pipes,  or  joints,  through  the  soil  around  the  said  pipes  and 
joints,  of  which  the  said  defendant  had  notice,  which  escaping 
gas  came  in  contact,  through  the  said  soil,  with  the  roots  of  six 
shade  trees  standing  upon  the  lands  owned  and  possessed  by  th? 
plaintiff,  and  caused  the  same  to  die  on  or  about  the  above-men- 
tioned dat«,  whereby  the  lands  of  the  plaintiff  were  damaged  by 
the  destruction  of  the  said  trees. 

The  plaintiff  demands  damages  to  the  amount  of  $3,400. 
E.  C.  Waddinoton, 
Attorney  of  Plainiiff. 

Note:  Complaint  in  Chew  v.  Commercial  Oas  Co.,  S4  A. 
578.    Jndgment  for  plaintiff  asffirmed  by  Court  of  Errors. 


Dig,, z.d  by  Google 


FoflMS.  465 

No.  159.  Complaint  for  Nboligently  Opebatino  a  Brick 
Factory  Whereby  the  Fcues  and  Oases  Therefrom  De- 
stroyed Plaintiff's  Chops  and  Tbees. 

New  JerFey  Sxiprome  Court. 
Atlantic  County. 
(Title.) 

Plaintiff,  W.  H.,  residing  at  ,  says  thai — 

I.  On  the  different  days  of  the  months  of  May,  June,  July, 
Anguet,  September  and  October,  in  the  year  nineteen  hundred, 
the  Baid  defendant,  to  wit,  at  (vemie)  so  oarelesBly,  recklessly, 
negligently  and  improperly  manufactured  and  produced  bume<i 
clay  bricks  and  used  and  operated  improper,  inefficient,  defec- 
tive and  unfit  machinery  and  appliances,  apparatus  in  the  pro- 
duction and  manufacture  of  said  burned  clay  bricks,  that  by  and 
through  the  carelesBaess,  reckleasncfs,  negligence  and  improper 
conduct  of  the  said  defendant,  by  its  servants  in  that  behalf, 
vast  quantities  of  obnoxious,  destructive,  poisonous,  unhealthful 
and  foul  vapors,  gases,  fumes,  amoke  and  matters  were  per- 
mitted, allowed  and  did  escape  and  flew  and  were  blown  front 
the  said  works  or  plant  of  the  defendant,  to  and  over  and  npoa 
the  lands  and  premises  of  the  ^aid  plaintiff  and  upon  the 
spinach,  kaJe,  peas,  onions,  beets,  1  eans,  apples,  peaches,  pears, 
shade  and  ornamental  trees  and  bushes  and  fruit  trees  tliereon 
growing,  so  as  aforesaid  planted  In'  the  plaintiff  and  his  prop- 
erty, and  by  means  of  the  premia(.s,  the  said  fruit,  vegetables, 
shade,  fruit  and  ornamental  trees  and  bushes  were  utterly  and 
entirely  scorched,  killed,  destroyed  and  rendered  unfit  for  use 
and  sale  and  were  a  total  loss  to  the  plaintiff. 

Plaintiff  demands  as  damages  $ . 

Note:  Count  from  tUrtaraiion  in  Ilinmon  v.  iSomers  Bncb 
Co.,  70  A.  im;  75  L.  8G9.  Judgment  for  plaintiff  affirmed  by 
Covrt  of  Errors. 
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No.  160.  Complaint.    Action  Under  Timber  Act  fob  Uk- 

L.1WFULLY  DiSTROYINO  PlAINTIFP'b  ThEES. 

New  Jersey  Supreme  Court,  Cumberland  County. 
(Title.) 

1.  The  plaintiff,  of  the  County  of  Cumberland  and  State  of 
New  Jersey,  was  the  owner  and  possessor  of  the  following  de- 
scribed property:     {Description  by  metes  and  bounds.) 

a.  On  the  land  above  described,  which  the  plaintiff  purchased, 
stood  growing  3oO  trees  and  saplings,  all  of  which  trees  and 
saplings  were  of  great  value  to  the  plaintjff. 
■  3.  The  defendant,  at  (lay  venue)  on  or  about  the  Ut  day  of 
April,  1914,  and  at  a  subsequent  date  thereto,  being  on  or  about 
the  Tilth  (lay  of  April,  1914,  did  cut,  fell,  work  up  and  carry 
aWay,  box,  bore  and  destroyed  about  350  trees  and  saplings  on 
the  propeily  of +he  plaintiff,  above  described,  without  leave  first 
had  and  obtained  from  the  owner  of  the  said  property,  the 
plaintiff:  the  same  having  been  cut  knowing  that  the  said  trees 
and  saplings  belonged  to  and  were  the  property  of  the  said 
plaintiff;  and  that  the  defendant  did  not  have  any  legal  right 
to  go  upon  the  said  property  of  the  plaintiff  to  cut,  fell,  work 
up,  carry  away,  box,  bore  or  destroy  the  said  trees  and  saplings, 
to  th"  plaintiff's  great  damage. 

4.  By  an  act  of  the  Legislature  (Compiled  Statutes,  volume 
4.  page  5396),  it  is  enacted: 

"That  if  any  person  or  persons  whatsoever,  shall,  at  any  time 
hereafter,  cut,  fell,  work  up,  carry  away,  box,  bore  or  destroy 
any  tree,  sapling  or  pole,  standing  or  lying  on  any  land  within 
this  State,  to  which  such  person  or  persons  hath  not  or  have  not 
any  right  and  title,  without  leave  first  had  and  obtained  of  the 
owner  or  owners  of  the  said  land  for  that  purpose,  every  such 
person  or  persons  so  offending,  shall  forfeit  and  pay  for  each 
tree,  sapling  or  pole  so  cut,  felled,  worked  up,  carried  away, 
boxe,'!,  bored,  or  destroyed,  as  aforesaid,  the  sum  of  eight  dol- 
iares  one  half  to  the  owner  or  owners  of  the  land,  and  the  other 
half  to  the  person  or  persons  who  shall  sue  for  and  prosecute  the 
nme  to  effect,  at  any  time  within  eighteen  months  from  the  cut- 
ting, felling,  working  up,  carrying  away,  boiing,  boring,  or 
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deetToying  of  any  Buch  tree,  eapling  or  pole;  and  that  whenever 
any  perEon  or  persons  within  this  Stute  shall  be  sued  or  prose- 
cuted before  any  justice  of  the  peace  within  the  same,  it  shall 
and  may  be  lawful  for  such  justice  of  the  peace  to  proceed, 
whenever  the  penalty  demanded  shall  not  exceed  one  hundred 
dollars,  notwithstanding  any  claim  the  defendant  or  defendauta 
may  offer  to  make  to  the  land  whereon  and  from  which  the 
said  iree,  sapling,  or  pole  may  be  cut,  felled,  worked  up,  boxed, 
bored,  destroyed  or  carried  away,  and  to  issue  execution  for  the 
siiine,  with  costs  of  suit,  unless  the  defendant  or  defendants 
shall  immediately  enter  into  bond  to  the  plaintiff  or  plaintiffs 
with  one  or  more  sufficient  securities  or  surety,  being  freeholders, 
in  doable  the  sum  so  demanded,  with  a  sufficiency  for  costs  of 
suit,  conditioned  for  his  or  their  appearance  at  the  next  court 
where  the  same  may  be  cognizable,  in  an  action  of  trespass,  and 
to  pay  damages  found  against  him,  her  or  them,  with  costs  of 
suit,  any  law,  usage,  or  custom  to  the  contrary  notwithstanding," 
Under  the  above  section  of  the  laws  of  the  State  of  New  Jer- 
sey, the  plaintiff  is  entitled  as  a  penalty,  for  the  injury  done  to 
his  property,  the  sum  of  $8.00  per  tree;  the  act  providing  that 
one-half  goes  to  the  owner  of  the  property  and  one-half  to  the 
party  making  the  complaint,  which,  in  this  particular  instance, 
is  the  plaintiff,  the  owner  of  the  property. 

5.  This  action  is  brought  within  eighteen  months  after  the 
injury  to  the  plaintiff's  property  was  committed. 

6.  The  plaintiff,  therefore,  demands  of  the  defendant  the 
sum  of  $8.00  per  tree,  for  the  350  trees  and  saplings  cut  off  of 
the  plaintiff's  property,  making  a  total  sum  of  $2,800,  which 
the  plaintiff  demands. 

E.  C.  Wadddinoton, 
Attorney  for  Plaintiff. 

Note:  Complaint  in  Terrone  t.  Harrison,  9i  A.  600.  Judg- 
ment striking  complaint  reversed  by  Court  of  Errors. 
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Xo.  161.    CoMPL-iiNT  Bv  Tenant  Against  Landlord  fob 
Making    an    Unhbasonable    and    Excessive    Distress    on 
Plaistipf's  Goods  Contrary  to  Section  1,  Distress  Act, 
3  C.  S.  1939. 
(Title.) 

Plaintiff,  residing,  etc.,  saya  tliat — 

1.  Before  and  at  tlie  time  of  tlie  committing  of  the  grievances 
hereinafter  mentioned,  tlie  plaintiff  held  and  enjoyed  certain 
premises,  known  as  {describe  them),  with  the  appurtenances,  bb 
tenant  thereof  of  tlie  defendant  at  and  under  a  certain  rent 
payable  by  the  plaintiff  to  the  defendant  for  the  same. 

2.  On ,  at  (venue)  the  defendant,  not 

regarding  the  statute  in  such  case  made  and  provided  whereby 
no  person  can  lawfully  be  distrained  of  his  goods  and  chattels 
for  any  cause  excepting  by  a  reasonable  distress,  but  wrongfully 
and  maliciously  contriving  and  intending  to  injure  and  oppress 
the  plaintiff,  did  unreasonably  and  excessively  take  and  distrain 
and  cause  and  proceure  to  be  taken  and  distrained,  certain  goods 
and  chattels  of  the  plaintiff,  to  wit:  {specify  property  dis- 
trained), of  the  value  of  $ 

3.  Defendant  so  distrained  said  goods  and  chattels  f or  $ 

rent,  supposed  to  be  then  due  and  in  arrears  from  the  plaintiff 
to  the  defendant  for  said  premises  (whereas  in  truth  only  the 
sum  of  $ rent  and  no  more  was  due  and  in  arrears). 

4.  The  said  goods  and  chattels  so  taken  and  distrained  were 
of  much  greater  value  than  the  amount  of  rent  due  and  in  ar- 
rears. 

5.  Defendant,  at  the  time  of  the  said  distress,  kenw  it  to  be 
unreasonable  and  excessive  and  that  one-third  of  the  said  goods 
and  chattels  would  have  been  a  reasonable  and  sufficient  distress 
for  the  amount  of  rent  in  arrears,  and  all  the  costs  and  charges 
attending  the  same  and  of  the  appraisement  and  sale  thereof. 

6.  By  means  of  the  premises,  the  plaintiff  is  not  only  greatly 
injured  and  has  since  the  taking  of  the  said  distress,  wholly  lost 
and  been  deprived  of  the  use  of  the  said  goods  and  chattels,  but 
has  been  forced  and  obliged  to  lay  out  the  sum  of  $ ,  in 
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providing  and  procuring  others  for  the  uee  of  himself  and  family 
in  lieu  thereof. 

Plaintiff  demands  as  damages  the  sum  of  $ 


Attorney. 

Note:  Where  there  is  a  dispute  as  to  the  amount  of  rent  in 
arrears,  add  a  count  alleging  that  plaintiff  tendered  a  reasonable 
eiini  to  defendant  who  refused  to  accept  it. 


No.  162.  Complaint  By  Tenant  Against  Landlord  for 
BiSTRAiNiNO  When  No  Eent  Was  Due,  to  Eecovek  Damages 
POE  Injcry  to  Plaintiff's  Bdsiness.  See  Luce  v.  Jonn.  39 
L.  707. 

(Title.) 

Plaintiff,  residing  at,  etc.,  says  that — 

1 .  On  the day  of and  on 

divers  other  days  and  times  between  that  date  and  the  date  of 
the  filing  of  this  complaint,  the  defendant,  B.  D.,  being  the 
landlord  of  the  plaintiff,  with  force  and  arms  broke  and  entered 
the  premises  and  buildings  of  the  plaintiff,  the  tenant  of  the 

said  defendant,  situate  ,  and  county  of 

,  to  wit,  at    (lay  venue) ,  and   then  and 

there,  with  his  feet  in  walking,  trod  down,  trampled  upon,  con- 
sumed and  spoiled  the  grass,  clover  and  com  and  grain  of  the 
plaintiff,  growing  and  being  in  the  said  premises  of  the  value 
of$ 

2.  Defendant,  then  and  there  lo<fk,  seized  and  distrained  as 
and  for  a  distres  for  rent  pretended  and  claimed  by  him  to  be 
due  and  in  arrears  from  the  plaintiff  to  the  defendant,  divers 
goods  and  chattels  of  the  plaintiff,  that  is  to  say  (itemize  goods 
taken) ,  of  the  value  of  $ 

3.  Defendant  led,  drove  and  carried  away  the  said  goods  and 
chattels  so  as  aforesaid  seized,  taken  and  distrained,  and  sold, 
converted  and  disposed  of  them,  and  the  moneys  arising  there- 
from to  his  own  use. 
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4.  lu  truth  and  fact,  there  was  no  reot  due  and  in  arrear 
from  the  plaintiff  to  the  defendant  at  the  time  of  the  taking 
and  sale  of  the  said  goods  and  chattels  as  aforesaid. 

5.  By  reason  of  the  said  premises,  the  plaintiff  has  been  de- 
prived of  the  use,  benefit  and  advantage  of  the  said  goods  and 
chattels  and  has  for  want  thereof,  been  prevented  and  hindered 

from  carrying  on  his  business  and  occupation  of , 

and  has  thereby  lost  and  been  deprived  of  divers  great  gains, 
profits  and  advantages  which  he  would  have  otherwise  received 
and  enjoyed,  and  has  otherwise  been  greatly  injured  and  preju- 
diced by  reason  thereof. 

6.  Plaintiff  demands  as  damages  the  sum  of  $ 


Attorney. 

N'OTK:  Count  for  injury  to  business  and  count  for  double 
valvf  of  goods  distrained  under  section  11,  Distress  act  (2  C. 
S.,  J9J,S),  cannot  he  joined.     Hugiil  v.  Read,  49  L.  SOO;    S 

A.  287. 


So.  163.  Complaint  By  Tenant  Against  Landlord  for 
Double  Value  of  Goods  TJnlawfdlly  Distbained  and  Sold. 
Under  section  11,  Diatrees  act,  5  C.  S.  19ilB. 

(Title.) 
Plaintiff,  residing,  etc.,  says  that — 

1.  After  the  approval  of  a  certain  act  of  the  legislature  of  the 
State  of  New  Jersey,  entitled  "An  act  concerning  distresB," 
and  before  the  committing  of  the  grievances  by  the  defendant 
as  hereinafter  mentioned,  the  plaintiff  held  and  enjoyed  certain 
premises,  with  the  appurtenances,  as  tenant  thereof  to  the  de- 
fendant at  and  under  the  rent  of  $ per  annum. 

2.  Defendant,  not  regardingthe  statute  in  such  case  made  and 
provided,  but  contriving  and  wrongfully  and  injuriously  in- 
tending to  harass,  oppress  and  injure  the  plaintiff,  did  on  (the 
day  of  the  distress,  or  about  it),  at  (lay  venue)  wrongfully  and 
injuriously  seize,  take  and  distrain,  in  and  upon  the  said  prem- 
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iees,  divers  goods  and  chattels  of  the  plaintiff,  that  is  to  say 
{specify  the  goods  distrained),  of  the  value  of  $ 

3.  Defendant,  afterwards  and  on  the  day  of 

{date  of -sale),  at  {lay  venue)  sold  the  said  goods 

and  chattels  so  as  aforesaid  distrained  hy  color  of  said  act,  iot 

certain  rent,  to  vrit,  the  sum  of  $ ,  then  and  there 

pretended  by  the  defendant  to  be  in  arrears  and  due  to  the  said 
defendant  from  the  plaintiff  for  the  said  demised  premises. 

4.  In  truth  and  fact,  at  the  time  of  the  making  of  tlie  said 
distress,  and  the  sale,  as  aforesaid,  no  rent  was  in  arrears  or 
due  to  the  defendant  from  the  plaintiff  for  or  in  rei^pect  of  the 
Baid  premises. 

5.  The  said  taking,  seizing,  distraint  and  sale  of  the  plaintiff's 
said  goods  and  chattels  by  the  defendant  was  contrary  to  the 
form  of  statute  in  that  case  made  and  provided,  whereby  an 
action  has  accrued  to  the  plaintiff  to  recover  of  the  defendant 
double  the  value  of  the  goods  and  chattels  so  wrongfully  dis- 
trained and  sold. 

6.  Plaintiff  demands  as  damages  the  sum  of  $ 


Attoiney. 

Note  :  The  verdict  should  he  for  the  value  of  the  goods  dis- 
trained and  judgment  should  he  entered  for  double  thai  nmount. 
Hugill  V.  Bead,  ^9  L.  $00;  8  A.  287. 


No.  164.  Complaint  for  Injouies  Fbom  Negligence  in 
Operating  Fkhry. 

Hudson  County  Circuit  Court,  Hudson  County, 
(Title.) 
Plaintiff,  E.  B.,  residing  at  ,  says  that: 

1.  Before  and  at  the  time  of  committing  the  grievance  herein- 
after mentioned  the  defendant  corporation,  existing  nnder  and 
by  virtue  of  the  laws  of  the  State  of  Pennsylvania,  was  poa- 
eessed  of  and  operating  and  managing  certain  steam  ferryboata 
for  the  transportation  of  passengers,  horses,  wagons  and  other 
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vehicles  from  a  point  in  the  City  and  State  of  New  York,  at  or 
near  the  foot  of  Cortland  Street  in  said  city,  across  the  Hudson 
Fiver  to  a  point  in  the  city  of  Jersey  City,  County  of  Hudson 
aforesaid,  at  or  near  the  foot  of  Exchange  Place  in  said  city,  for 
certain  fare  and  reward  in  that  behalf  charged  and  received,  and 
was  then  and  there  possessed  of,  operating  and  managing,  at  or 
near  the  foot  of  Exchange  Place  aforesaid,  a  certain  ferryhouse 
with  entrance  gates,  driveways,  bridge-chains,  bridges,  slips  and 
other  appliances  for  embarking  and  disembarking  passengers, 
horses,  wagons  and  other  vehicles  upon  and  from  the  said  steam 
ferryboats. 

2.  On  the  sixteenth  day  of  March,  nineteen  hundred  and 
twelve,  at  {kii/  venue)  the  said  plaintiff,  while  riding  upon  a 
certain  wagon,  drawn  by  horses,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  and  after  the  said  plaintiff  had 
paid,  at  the  entrance  gates  aforesaid,  the  usual  fare  and  reward 
to  the  said  defendant  in  that  behalf,  was  received  by  the  said 
defendant  into  the  said  ferryhouse  as  a  passenger,  with  the  said 
horse  and'  wagon,  to  be  transported  by  one  of  the  |^eam  ferr^-- 
boats  aforesaid  from  the  ferryhouse  in  the  City  of  Jersey  City  to 
the  City  of  New  York  aforesaid,  at  the  foot  of  Cortland  Street 
in  aaid  city. 

3.  It  then  and  there  became  the  duly  of  the  said  defendant  to 
use  proper  care  in  the  operation  and  management  of  the  said 
ferryhouse,  its  entrance  gates,  driveways,  bridge,  bridge-chains, 
slips  and  other  appliances  aforesaid  for  the  proper  safety  of  the 
plaintiff  -while  embarking  upon  the  sleom  ferryboat  of  the  de- 
fendant to  be  transported  as  aforesaid. 

4.  The  s.iid  defendant,  not  regarding  its  duty  in  that  behalf, 
(lid  not  use  due  and  proper  care  in  the  operation  and  manage- 
ment of  the  "^aid  ferryhouse,  entrance  gates,  driveways,  bridge- 
chains,  bridges,  clips  and  other  appliances  aforesaid,  for  the 
proper  safety  of  the  said  plaintiff  while  the  said  plaintiff  was 
riding  on  the  said  wagon  from  the  ferry  slip  aforesaid  and  em- 
barking on  the  steam  ferryboat  of  the  defendant  to  be  trans- 
ported as  aforesaid,  but,  on  the  contrary-,  the  said  defendant,  by 
its  ser\'anly  and  agents,  so  carelesslv  and  negligently  operated 
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»nd  managed  the  same  that  while  the  said  plaintiff  was  embark- 
ing oa  the  said  ferryboat  as  aforesaid  the  bridge  in  the  said 
ferry  slip,  by  reason  of  the  negligence  of  the  servants  and  agents 
of  the  defendant,  was  not  placed  at  a  level  with  the  driveway  of 
the  steam  ferryboat  aforesaid,  and  that  the  deck  of  the  said  steam 
ferryboat,  provided  by  the  defendant  for  the  use  of  horses  and 
wagons  being  transported,  was  then  and  there  a  great  distance 
above  the  level  of  the  bridge  and  the  ferry  slip  aforesaid  over 
which  the  said  plaintiff  was  abont  to  embark  on  the  said  ferry- 
boat, and  by  reason  thereof  the  said  wagon  upon  which  the 
plaintiff  was  riding  collided  with  the  deck  of  the  said  steam 
ferryboat  with  great  force  and  violence,  and  threw  the  said 
plaintiff  from  the  wagon  upon  which  he  was  riding  to  the  floor 
of  the  bridge  in  the  aaid  ferry  slip. 

5.  Plaintiff  was  greatly  mjured  and  damaged  and  became  siek, 
fiore,  lame  and  disabled,  and  so  continued  and  remained  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto,  at  the  City  of 
Jersey  City  aforesaid,  and  by  reason  thereof  the  plaintiff  was 
forced  to  lay  out  and  expend,  and  did  necessarily  lay  out  and 
expend  large  sums  of  money,  in  and  about  endeavoring  to  be 
cured  of  said  injuries  eo  received  as  aforesaid. 

Plaintiff  demands  as  damages  $10,000. 

Xote:  Adapted  from  declaration  hi  Bvnce  v.  Pennsylvania 
Hailroad  Co.,  8S  A.  1078.  Judgment  for  plaintiff  affirmed  by 
Covrf  of  Errors. 


Xo.  165.  Complaint  for  False  Imprisonment.  Plaint- 
iff Being  Taken  From  Railroad  Train  axd  Arrested  and 
Imprisonfj),  He  H.vvino  Proceeded  Beyond  the  Point 
Called  for  by  His  Ticket. 

Xew  Jersey  Supreme  Court,  Papsnic  County, 
(Title.) 
The  plaintiff,  F.  M.,  residing  at  .  says  that: 

1.  On  or  about  the  eighteenth  day  of  October,  nineteen  hun- 
dred and  eleven,  in  the  City  of  Paierson,  County  of  Passaic  and 
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State  of  Nev  Jersey,  the  defendant  was,  through  its  agents  and 
servants  operating  a  steam  railroad  and  engaged  as  a  common 
carrier  of  passengers  in  said  state  and  thereabouts. 

2.  At  the  time  and  place  first  aforesaid,  the  said  agents  and 
servants  of  the  defendant,  to  wit,  the  conductor  and  coUector  of 
fares  and  tickets  while  actually  engaged  in  the  performance  of 
their  duties  and  acting  within  the  scope  of  their  authority,  then 
and  iiiere  during  tlie  time  the  said  plaintiff  was  a  passenger  of 
said  defendant,  a  common  carrier  of  passengers  as  aforesaid, 
with  force  and  arms  assaulted  tlie  plaintiff  and  then  seized  and 
laid  hold  of  the  plaintiff,  and  with  great  force  and  violence 
pulled  and  dragged  him  about,  and  also  then  imprisoned  the 
plaintiff  apd  kept  and  detained  him  in  prison  for  a  long  time, 
to  wit,  four  hours  or  thereabouts,  and  forced  and  compelled  the 
plaintiff  to  go  to  court  and  forcibly  conveyed  him  in  custody  in 
and  along  divers  public  streets  and  highways  to  a  certain  police 
station  and  there  imprisoned  the  plaintiff  and  kept  and  detained 
him  in  prison  without  any  reasonable  or  probable  cause  whatso- 
ever for  a  long  space  of  time,  to  wit,  for  the  space  of  two  hours, 
contrary  to  law  and  under  a  false  and  unreasonable  assertion, 
color  and  charge  that  the  plaintiff  had  comniitted  an  offense 
punishable  by  law,  to  wit,  that  he  had  committed  an  act  in  viola- 
tion of  Scctitfn  59  of  an  act  entitled  "An  act  concerning  rail- 
roads," Beviaion  of  1903,  approved  April  14th,  1903,  and  had 
knowingly  and  willfully  been  carried  by  the  said  defendant,  the 
said  common  carrier  of  passengers,  to  a  point  north  of  his  desti- 
natio,  the  City  of  Passaic,  to  wit,  to  the  City  of  Paterson,  with 
the  intention  to  defeat  and  defraud  the  defendant  in  the  pay- 
ment of  his  fare. 

3.  Whereby  the  plaintiff  was  greatly  hurt  and  suffered  great 
anguish  and  pain  of  mind  and  body  and  was  prevented  from 
attending  to  his  lawful  affairs  and  was  also  thereby  then  greatly 
exposed  and  injured  in  his  credit,  reputation  and  circumstances, 
and  was  subjected  and  put  to  divers  expenses,  to  wit,  in  the  sum 
of  one  hundred  dollars,  in  order  to  obtain  and  in  obtaining  his 
liberation  from  said  imprisonment,  and  thereby  also  sustained 
other  wrongs. 

Plaintiff  demands  as  damages  $5,000. 
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Note:  Adapted  from  declaration  in  Mallery  v.  Erie  Rail- 
road, ft?  A.  371.  Judgment  for  plaintiff  affirmed  by  Court  of 
Errors. 


No.  166.  Complaint  Aoainst  Meat  Packeh  for  Xeoli- 
OENTLY  Putting  Up  in  Cans  and  Vending  Diseased  Meat, 
Which  Plaintiff  Bought  and  Ate,  Whereby  She  Was 
Stricken  With  Ptokaine  Poisoning. 

Mew  Jersey  Supreme  Court. 
Cumberland  County. 
(Tide.) 

Plaintiff,  S.  T.,  residing  at ,  says  that : 

1.  Defendant,  from  August  first,  nineteen  hundred  and  four, 
to  April  fourth,  nineteen  hundred  and  five,  was  engaged  in  the 
business  of  putting  up  in  tin  cans  or  veseels  and  vending  meats 
or  ham  for  food  and  domestic  use,  at  Chicago,  in  the  State  of 
Illinois,  to  wit,  at  Bridgeton,  in  the  county  of  Cumberland  and 
State  of  New  Jersey. 

%.  It  then  and  there  became  its  duty  to  put  up  and  can  said 
ham  from  healthy,  wholesome  and  edible  pork. 

3.  Some  time  between  the  periods  above  named,  the  defend- 
ants put  up  a  certain  can  of  ham  for  food  and  domestic  use  in 
the  city  of  New  York  and  State  of  New  York,  to  wit,  at  Bridge- 
ton,  in  the  county  of  Cumberland  aforesaid,  to  be  sold  to  cus- 
tomers and  patrons. 

4.  On  April  fourth,  nineteen  hundred  and  five,  in  the  city  of 
New  York,  aforesaid,  to  wit,  at  Bridgeton,  aforesaid,  the  plaint- 
iff, for  a  certain  charge  then  and  there  paid  to  said  retail  dealer, 
purchased  said  certain  can  of  ham  for  food  and  domestic  use. 

5.  Nevertheless,  the  said  defendant,  not  regarding  its  duty  in 
that  behalf,  did,  to  wit,  between  Augnst  first,  nineteen  hundred 
and  four,  and  April  fourth,  nineteen  hundred  and  five,  at  New 
York  City  aforesaid,  to  wit,  at  Bridgeton  aforesaid,  so  care- 
lessly, negligently,  recklessly  and  improperly  put  up  in  said 
certain  can  of  ham,  diseased,  unfit  and  unwholesome  pork  or 
ham  which  was  deleterious,  dangerous  and  poisonons  to  the 
human  body  and  health ;  that  the  said  plaintiff,  on  April  fourth^ 
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nineteen  hundred  and  five,  at  New  York  City  aforesaid,  to  wit, 
-at  Bridgeton  aforesaid,  after  purchasing  said  certain  can  of 
ham,  and  without  any  fault  or  negligence  on  her  part,  then 
.and  there  ate  a  piece  of  ham  taken  from  said  certain  can  of 
ham  purchased  by  her  as  aforesaid,  and  immediately  thereafter, 
.and  as  the  immediate  and  direct  consequence  thereof,  became, 
was  and  still  is  diseased,  disordered,  poisoned,  sick,  sore  and 
diseased  with  ptomaine  poison,  and  so  remains  and  continues 
for  a  long  space,  to  wit,  from  thence  hitherto,  and  has  suffered 
and  undergone  great  pain  and  agony  of  body  and  mind,  and 
has  been  unable  to  attend  to  her  ordinary  affairs  and  business, 
-and. without  any  fault  or  negligence  on  her  part,  and  has  been 
obliged  to  lay  out  and  expend,  and  has  necessarily  laid  out  and 
■expended  divers  large  sums  of  money  in  and  about  endeavoring 
to  be  healed  and  cured  of  her  said  disease  and  disorders  and 
injuries  as  aforesaid,  and  for  providing  for  herself  in  her  sick 
^nd  helpless  condition. 

Plaintiff  demands  as  damages,  $20,000,  and  costs  of  suit. 

Note:  Adapted  from  dfclaraUon  in  Tomlinson  v.  Armour 
h£  Co..  70  A.  SlJf.  75  L.  7J,S.  Held  good  by  Court  of  Errors 
■and  Appeals. 


XO,   167.     COMPLAIKT  ON   FOBKION  JdDOMENT. 

Essex  Countv  Circuit  Court. 
(Title.) 
The  plaintiff  residing  in  the  city  of  New  York,  county  of 
New  York  and  State  of  New  York,  says  that : 

1.  He  sues  for  the  amount  of  a  judgment  recovered  by  him  as 
receiver  of  the  People's  Bank  of  Philadelphia  against  said  de- 
fendant, Joseph  MaiTone,  in  the  Supreme  Court  of  New  York, 
a  court  of  record  of  general  jurisdiction,  on  May  5,  1899,  for 
$1,696.93,  a  copy  of  the  exemplification  of  which  records  and 
proceedings  is  hereto  annexed  and  made  a  part  hereof. 

2.  The  amount  due  on  said  judgment  is  the  sum  of  $1,696.93, 
with  interest  from  May  5,  1899,  together  with  costs  and  dis- 
bursements  accruing   and   chargeable   against   said    defendant 


Dig,, z.d  by  Google 


JoBica.  477 

since  the  entry  of  said  Jndgmeiit,  amountiDg  to  upwards  of  one 
hundred  dollars. 

3,  The  plaintiff  is  still  the  owner  and  holder  of  said  judgment 
and  said  judgment  still  remains  in  full  force  and  effect  not  in 
any  way  reversed,  paid,  satisfied,  annulled  or  otherwise  vacated. 
riaintifE  demands  as  damages  the  sum  of  $7,600. 
Temple  &  Ukqeh, 

Attorneys  for  Plaintiff. 

Note:    Complaint  filed  in  Barlow  v.  Marrone,  95  A.  986. 
Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 


No.  168.    Complaint  on  Written  Aqreeuent  Guarantee- 
ing Payment  op  Sum  of  Monet. 
(Title.) 

The  plaintiff,  P.  G.  Co.,  a  corporation  of ,  saya 

that: 

1.  On  or  about  the  twenty-eighth  day  of  July,  nineteen  hun- 
dred and  nine,  and  for  a  long  period  of  time  prior  thereto,  at 
the  borough  of  Manhattan,  in  the  city  and  State  of  New  York, 
to  wit,  at  Newark,  in  the  county  aforesaid,  the  said  defendant 
was  a  large  stockholder  in  the  E.  R.  Ramsey  Company,  a  cor- 
poration of  the  said  State  of  New  York,  and  was  also,  during 
all  the  time  aforesaid  a  member  of  the  board  of  directors  of  said 
company. 

2.  On  the  day  and  year. last  aforesaid  the  said  defendant  rep- 
resented to  the  plaintiff  that  said  E.  R.  Ramsey  Company  was 
desirous  of  purchasing  from  the  plaintiff  certain  land  and 
premises  owned  by  the  plaintiff,  situate  in  the  State  of  New 
York  and  hereafter  referred  to,  and  that  he,  the  said  defend- 
ant, was  duly  authorized  by  said  E.  R.  Ramsey  Company  to 
negotiate  with  the  plaintiff  on  behalf  of  said  company  for  the 
purchase  of  said  land  and  premises,  and  he,  the  said  defendant, 
then  and  there  requested  the  said  plaintiff  to  enter  into  a  cer- 
tain agreement  in  writing  with  said  E.  R.  Ramsey  Company 
for  the  sale  by  the  plaintiff  to  said  E.  R.  Ramsey  Company  of 
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said  land  and  premises,  upon  certain  teroB  and  conditions  then 
and  there  stated  by  the  defendant,  being  on  same  terms  and 
conditione  hereinafter  set  out, 

3.  Thereupon  the  said  plaintiff,  relying  npon  the  said  repre- 
sentations so  made  as  aforesaid  by  the  defendant  and  upon  bis 
solicitation  and  request,  on  the  day  and  year  last  aforesaid,  at 
the  city  of  Sew  York  aforesaid,  to  wit,  at  Newark  aforesaid, 
i-ntered  into  a  certain  agreement  in  writing  with  said  E.  R. 
Kamsey  Company,  bearing  date  the  day  and  year  last  aforesaid, 
and  t-ealed  with  the  respective  corporate  seab  of  the  plaintiff 
and  said  E.  R.  Ramsey  Company,  wherein  and  whereby  the 
plaintiff,  in  consideration  of  the  premises  and  of  the  agreement 
made  by  the  defendant  as  hereinafter  mentioned,  bargained  and 
agreed  to  sell  and  convey  unto  the  said  E.  R.  Ramsey  Company, 
and  the  said  E.  B.  Ramsey  Company  bargained  and  agreed  to 
purchase  of  and  from  the  plaintiff  the  land  and  premises  afore- 
said, and  in  said  agreement  particularly  described,  for  the  sum 
of  forty-three  thousand  dollars,  upon  certain  terms  and  condi- 
tions therein  particularly  set  forth  (being  the  same  terms  and 
conditions  stated  to  the  plaintiff  by  the  defendant  ns  aforesaid), 
that  is  to  say,  the  sum  of  three  thousand  dollars  paid  by  the 
E.  R.  Ramsey  Company  to  the  plaintiff  on  the  execution  of  said 
agreement,  the  receipt  whereof  by  the  plaintiff  was  thereby 
acknowledged  and  the  payment  of  the  further  sum  of  seven 
thousand  dollars  by  said  £!.  R.  Ramsey  Company  to  the  plaintiff 
in  cash  on  the  twentieth  day  of  October,  nineteen  hundred  and 
nine,  and  the  balance  of  said  purchase  price,  to  wit,  the  the  sum 
of  thirty-three  thousand  dollars,  to  be  secured  by  the  bond  of 
said  E.  R.  Ramsey  Company  together  with  its  mortgage  upon 
said  land  and  premises,  to  the  plaintiff,  whereupon  and  upon 
receiving  said  payments  and  said  bond  and  mortgage,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  twelve  o'clock  nfion  on  said 
day,  at  the  office  of  the  plaintiff  in  said  city  of  New  York,  the 
plaintiff  was,  according  to  the  terms  and  conditions  of  said 
agreement,  to  deliver  its  deed  to  said  E.  R.  Ramsey  Company, 
conveying  to  it  the  fee  simple  of  the  lands  and  premises  in  said 
agreement  described ;  that  a  copy  of  said  agreement  is  hereto 
annexed  and  made  part  hereof. 
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4.  Defendant  was  present  at  the  execution  and  delivery  of  aaid 
agreement  by  the  plaintiif  and  said  E.  B.  Ramsey  Company,  and 
at  the  time  of  such  execution  and  delivery  knew  the  terms  and 
conditioDg  thereof  and  at  said  time  and  place,  and  as  an  induce- 
ment to  the  plaintiff  to  eiiecute  and  deliver  the  same,  the  aaid 
defendant  represented  to  the  plaintiff  that  J.  Howard  Hart,  who 
executed  and  delivered  said  agreement  as  the  secretary  and 
treasurer  of  said  E.  B.  Bamsey  Company,  and  on  behalf  of  said 
company  and  who  affixed  said  company's  corporate  seal  to  said 
agreement,  was  duly  authorized  to  affix  said  seal  and  to  execute 
and  deliver  the  same  by  the  board  of  directors  of  said  E.  B. 
Bamsey  Company. 

5.  On  or  about  the  twenty-eighth  day  of  July,  nineteen  hun- 
dred and  nine,  at  said  city  of  New  York,  to  wit,  at  Newark 
aforesaid,  the  said  defendant,  in  consideration  of  the  execution 
by  the  plaintiff  of  the  agreement  above  mentioned  and  simul- 
taneously therewith,  did  then  and  there  enter  into  a  certain 
other  agreement  in 'writing  with  the  plaintiff,  signed  by  said 
defendant  and  endorsed  upon  said  agreement  made  between  the 
plaintiff  and  said  E.-  R.  Ramsey  Company,  wherein  and  whereby 
the  ^aid  defendant  did  guarantee  and  promise  the  payment  by 
said  E,  R.  Bamsey  Company  to  the  plaintiff  of  said  sum  of 
seven  thousand  dollars  on  the  twentieth  day  of  October,  nine- 
teen hundred  and  nine,  according  to  the  terms  and  conditions 
of  the  agreement  first  above  mentioned,  a  copy  of  which  agree- 
ment so  made  by  the  defendant,  is  hereto  annexed  and  made 
part  hereof. 

6.  riaintiff,  on  the  twentieth  day  of  October,  nineteen  hun- 
dred and  nine,  at  the  hour  and  place  mentioned  in  its  said 
agreement  with  said  E.  B.  Ramsey  Company  was  ready  and 
willing  to  deliver  to  said  E.  R,  Ramsey  Company  its  said 
(plaintiff's)  deed,  conveying  to  said  E.  B.  Bamsey  Company 
the  fee  simple  of  the  land  and  premises  in  said  agreement  men- 
tioned and  on  the  day  and  year  last  aforesaid  offered  and  tend- 
ered its  said  deed  to  said  E.  B.  Ramsey  Company  and  requested 
it  to  pay  to  the  plaintiff  the  said  sum  of  seven  thousand  dollars 
of  said  purchase  price  and  to  deliver  to  the  plaintiff  the  said 
bond  and  mortgage  to  secure  the  payment  of  the  sum  of  thirty- 
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three  thousand  dollars  according  to  the  terms  and  conditioiiB 
of  said  agreement,  yet  the  said  E.  K.  Hamsey  Company,  not 
regarding  its  said  agreement,  or  its  promises  and  undertakings 
in  that  behalf,  did  not  nor  would,  on  said  twentieth  day  of 
October,  nineteen  hundred  and  nine,  or  at  any  other  time,  pay 
or  cause  to  be  paid  to  the  plaintiff  said  sum  of  seven  thousand 
dollars,  or  any  part  thereof,  but  wholly  neglected  and  refused 
so  to  do,  of  all  of  which  the  said  defendant  had  notice,  and 
thereupon  it  became  the  duty  of  the  defendant,  according  to 
his  promise  and  undertaking  in  that  behalf,  to  pay  to  the  plaint- 
iff the  said  sum  of  seven  thousand  dollars  on  demand. 

7.  Defendant,  not  regarding  his  said  promises  and  under- 
takings, did  not  and  would  not  pay  said  sum  of  seven  thousand 
dollars,  or  any  part  thereof,  to  the  plaintiff,  alhough  frequently 
requested  so  to  do,  but  has  wholly  neglected  and  refused  and 
t^till  neglects  and  refuses  to  pay  the  same  to  the  plaintiff. 

Plaintiff  demands  as  damages  $10,000  and  costs  of  suit. 

Kote:  Complaint  adopted  from  declaralion  in  Perktns-Oood- 
win  Co.  V.  Hart,  S3  A.  871,  S^  L.  ill.  Judgment  for  plaintiff' 
affirmed  by  Court  of  Errors. 


No.  169.  Complaint  for  Damaoeb  to  Plaintiffs'  Pbop- 
KHTY  BY  Erection  op  Concrete  Walt,  Upon  a  Pcblio  High- 
way, Thereby  Closing  vp  Highway  and  Ingress  and  Egre-ss 
TO  Plaintiffs'  Property. 

New  Jersey  Supreme  Court. 
County, 
(Title.) 
The  plaintiff  Edna  Dickinson,  residing  at  West  Livingston,. 
N.  J.,  and  the  plaintiff  Gustave  F.  Tjowe,  residing  at  Morris- 
town,  N.  J.,  say: 

1.  That  the  defendant,  at  (venue)  Delaware,  Lackawanna  and' 
Western  Railroad  Company,  is  and  at  all  times  hereinafter  men- 
tioned was  a  foreign  corporation  organized  and  listing  under 
and  by  virtue  of  the  laws  of  the  State  of  Pennsylvania, 
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2.  That  the  defendant  borough  ot  Chatham  is  and  at  all  times 
hereinafter  mentioned  was  a  nmnicipal  corporation  created  by 
the  state  or  under  the  lawB  of  the  State  of  New  Jersey. 

3.  That  the  said  defendant  Delaware,  I..aekawanna  and  West- 
em  Railroad  Company  maintains  and  operates  and  at  all  time^ 
hereinafter  mentioned  did  maintain  and  operate  a  certain  linff 
of  steam  railroad,  ninsing,  in  part,  through  the  borough  of 
Chatham,  N.  J. 

4.  That  Passaic  avenue  is  and  at  all  times  hereinafter  men- 
tioned was  a  public  highway  in  the  borough  of  Chatham  afore- 
said. 

5.  That  a  certain  other  unnamed  street  in  eaid  borough  run- 
ning about  at  right  angles  with  said  Passaic  avenue  and  running 
from  Passaic  avenue  to  Bowers  lane,  another  public  highway  iA 
said  borough,  is  and  at  all  times  Mereinafter  mentioned  was  alsii 
a  public  highway  in  said  borough. 

6.  That  the  plaintifT  Edna  Dickinson  is  and  at  all  times  here- 
inafter mentioned  was  seized  in  fee-simple  of  certain  land  with 
the  building  or  the  buildings  thereon  situated  in  the  said  bor- 
ough of  Chatham,  and  upon  the  corner  formed  by  the  intersec- 
tion of  the  easterly  line  of  Passaic  avenue  aforesaid,  with  the 
northerly  line  of  the  said  certain  ether  unnamed  public  high- 
way, such  land  and  buildings  having  a  large  frontage  upon  both 
said  public  highways. 

7.  That  the  said  building  was,  and,  in  so  far  as  the  defend- 
ants'  acts  and  omissions  have  left  possible,  is  devote{l  to  and 
used  in  part  as  a  public  automohile  garage,  and  in  part  as  offices 
and  rooms  for  various  purposes,  stid  building  having  in  part 
two  floors. 

8.  That  said  building  had,  prior  to  the  acts  or  omissions  ni 
the  defendants,  entrances  upon  both  of  said  public  highways,  the 
second  floor  thereof  having  no  other  entrance  than  that  upon 
and  from  the  said  certain  unnamed  public  highway,  lunnin;^ 
from  Passaic  avenue  to  Bowers  lane,  -I 

9.  That  the  part  of  said  building  used  as  a  garage  was,  priop 
to  the  acta  or  omi^ions  of  the  defendants,  specially  valua1)le  ai! 
snch,  particularly,  and  otherwise,  generally,  by  reason  of  its 
being  equipped  with  two  driving  entrances  or  exHe,  one  ii'Ttmi 

81 
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said  Passaic  avenue  and  the  other  upon  the  said  other  public 
highway, 

10.  That  the  plaiotifF  Edna  Dickinson  is  engaged  in  a  real 
estate  business,  and  has  her  oERces  in  the  corner  of  said  building, 
on  the  ground  floor  thereof,  fronting  on  both  said  Passaic  ave- 
nue and  the  said  otlier  public  highway,  and  as  she  is  engaged 
largely  in  the  sale  of  country  property  and  maintains  and  op- 
erates an  automobile  for  the  conveyance  of  clients,  it  was  and 
would  he  of  great  advantage  that  vehicles  might  stop  immedi- 
ately in  front  of  her  said  offices. 

11.  That  the  building,  as  a  whole,  was  specially  valuable  by 
reason  of  its  location  upon  the  comer  of  the  said  two  public 
highways,  and  the  consequent  access  of  light  and  air,  and  by 
reason  of  its  accessibility  from  either  of  the  two  said  public 
highways  and  indirectly,  by  way  of  the  certain  unnamed  public 
highway,  from  Bowers  lane, 

13.  Tliat,  heretofore,  at  (renw)  and  during  the  month  of 
June,  1913,  or  thereabouts,  the  defendant  Delaware,  Iiackawanna 
and  Western  Railroad  Company  took  possession  of  the  said 
public  higliway  leading  from  Passaic  avenue  to  Bowers  lane  and 
constructed  fences  or  other  obstructions  about  or  across  it  in 
such  manner  that  all  access  to  such  unnamed  public  highway 
was  and  is  prevented,  also  preventing  all  access  to  the  premises 
of  the  plaintiff  Edna  Dickinson,  by  way  of  such  unnamed  public 
highway. 

13.  That  thereupon  the  defendant  Delaware,  Lackawanna  and 
Western  Railroad  Compajiy  did  proceed  to  construct,  and  is  now 
constructing,  a  high  wall  and  an  embankment  upon  and  through 
said  unnamed  public  highway,  such  wall  and  embankment  being 
practically  parallel  with  plaintit!  Edna  Dickinson's  line  and 
distant  only  one  or  two  feet  therefrom,  and  from  her  said  build- 
ing*  That  said  unnamed  public  highway  ie,  at  the  present  time, 
wholly  occupied  by  said  construction  and  wall,  and  all  access  to 
plaintiff  Edna  Dickinson's  said  property,  and  to  the  part  thereof 
occupied  by  the  plaintiff  Gustave  P,  Lowe,  by  way  of  said  un- 
named public  highway,  is  permanently  prevented. 

14.  That  as  a  result  of  such  acts  of  the  defendant  Delaware, 
Itfckawaona  and  Western  Railroad  Company,  access  of  light  and 
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air  have  been  and  will  be  permanently  excluded  in  whole  or  in 
part  from  plaintiff  Edna  Dickinson's  said  building  from  said  un- 
named public  highway,  and  the  upper  floor  of  said  building  has 
been  rendered  valueless  by  reason  o£  its  only  access  being  thereby 
permanently  obstructed. 

15.  That  the  defendant  Delaware,  I^ackawanna  and  Western 
Railroad  Company  has  erected  in  said  Passaic  avenue  a  fence  or 
fences  or  other  obstructions  at  or  near  the  curb  of  said  pul)!ic 
highway  and  adjacent  to  tlie  property  of  the  plaintiff  Edna 
Dickinson,  or  a  part  thereof,  in  such  manner  that  access  to  said 
garage  has  been  rendered  most  difficult,  and  it  has  become  im- 
possible for  a  vehicle  to  come  to  the  comer  of  said  building,  or 
near  thereto,  wherein  are  the  offices  of  the  plaintiS  Edna  Dick- 
inson, on  said  Passaic  avenue. 

16.  That  the  defendant  borough  of  Chatham  on  or  about  the 
seventh  day  of  June,  1913,  and  before  the  commencement  ot  the 
work  constituting  the  acts  made  the  basis  of  this  suit,  entered 
into  and  made  an  agreement  or  contract  with  the  defendant 
Delaware,  Lackawanna  and  Western  Bail  road  Company  and 
others,  whereby  the  defendant  borough  of  Chatham  expressly 
authorized  and  directed  the  defendant  Delaware,  Lackawanna 
and  Western  Bailtoad  Company,  as  its  agent,  servant  or  em- 
ploye, to  perform  the  aforesaid  acts  complained  of  and  made  the 
basis  of  this  suit. 

17.  That  by  the  terms  of  said  contract,  the  said  borough  of 
Chatham  agreed  to  become  jointly  liable,  at  least,  with  the  de- 
fendant Delaware,  Lackawanna  and  Western  Railroad  Company 
for  all  damages  which  might  be  lawfully  awarded  to  or  recovered 
by  these  plaintiffs. 

18.  That  the  defendant  borough  of  Chatham  has  failed  and 
refused,  and  still  fails  and  refuses,  to  institute  and  prosecute  ail 
procedure  according  to  the  statute  in  such  case  made  and  pro- 
vided, to  the  vacating  or  to  the  alteration  of  the  said  certain  un- 
named public  highway  from  Passaic  avenue  to  Bowers  lane,'  and 
has  failed  and  refused,  and  still  fails  and  refuses,  to  compensate 
these  plaintiffs  for  the  injuries  sustained  by  them  by  reason  of 
the  defendants'  aforesaid  acts  or  omissions. 
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19.  That  tlie  plaintiff  Gustave  F.  Lowe  liolds  and  occupies  a 
portion  of  the  plaintiff  Edna  Dickinson's  said  property  under  a 
lease  thereof  and  conducts,  and  at  all  time  hereinafter  mentioned 
or  hereinbefore  mentioned,  did  conduct  a  general  garage,  sup- 
ply and  automobile  repair  business  therein. 

30.  That,  by  reason  of  the  peculiar  adaptability  of  the  said 
premises  to  such  buciness,  and  largely  by  reason  of  its  having 
had  the  two  entrances  or  exits  before  set  forth,  the  plaintiff 
Gustave  F.  Lowe  had  built  up  a  very  lucrative  business  in  said 
premises  from  which  he  was  deriving,  and  might  reasonably 
have  been  expected  to  derive  in  the  future,  large  profits  and 
gain. 

81.  That  wholly  as  a  result  of  the  aforesaid  acts  and  omis- 
sions of  the  defendants,  the  aforesaid  property  of  the  plaintiff 
Edna  Dickinson  has  been,  is,  and  permanently  will  be,  greatly 
damaged,  and  its  value  both  in  lend  and  building  vastly^  de- 
preciate, and  her  said  business  has  been,  is,  and  will  be,  greatly 
damaged  by  reason  thereof. 

22.  That  wholly  as  a  result  of  the  aforesaid  acts  and  omis- 
sions of  the  defendants,  the  businoFS  of  the  plaintiff  Gustave  P. 
Lowe  has  been,  i?,  and  permanently  will  be,  either  ruined  or 
greatly  damaged,  whereby  he  has  lost,  and  will  lose,  great  profit 
and  gain. 

Judgment  will  be  claimed  by  the  plaintiff  Edna  Dickinson  for 
$10,000.00,  and  by  the  plaintiff  Gustave  P.  Lowe  for  $5,000.00. 
Henry  M.  Lummis, 
AUorneif  of  Plaintiffs. 

Sote:  Complaint  in  Dickinson  v.  Del,  L.  &  W.  It.  R.,  93  A. 
703.  Judgment  for  plaintiff  (ngirmfd  by  Court  of  Errors.  De- 
fendant borough  of  Chatham  stricken  out  on  motion. 
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No.  170.  Complaint  by  Next  Fbibnd  of  Ikpast  fob  In- 
juries From  Falijno  Fbou  Hoof  Whilb  WoBKiNa  for  Con- 
tractor EMTLOYra)  BT  Defendant. 

Essex  County  Circuit  Court. 
(TiUe,) 

PlHintiff,  Nicola  DeVinceuzo,  who  is  an  infant  under  the  age 
of  fwenty-one  years,  residing  at  the  City  of  Newark,  County  of 
Esses  and  State  of  New  Jersey,  with  Angelo  Valvano,  who  is 
admitted  hy  the  court  here  to  prosecute  as  the  next  friend  of 
the  said  Nicoln  DeVincenzo,  by  his  next  friend,  says : 

1.  On,  before  and  after  December  21,  1912,  the  said  defend- 
ant had  the  possession,  control  and  management  of  a  cert&in 
building  on  the  rear  portion  of  the  premises  known  and  desig- 
nated 86  numbers  355  to  366  Central  Avenue,  in  the  said  City  of 
Newark,  and  was  then  and  there,  by  its  servants  and  employees, 
engaged  in  altering,  changing  and  making  additions  in  and  to 
said  building,  altering  and  changing  the  foundation  and  sup- 
ports thereof  and  excavating  thereunder. 

3.  On  or  about  December  31,  1912,  eaid  plaintiff  was  then 
and  There  lawfully  on  the  said  premises  under  the  said  building 
engaged  in  the  work  and  labor  of  digging  and  shoveling  dirt 
and  earth,  as  an  employee  of  one  Antonio  JjcConte,  who  was 
then  and  there  engaged  in  the  performance  of  a  certain  contract 
with  the  said  defendant  for  doing  the  said  work  of  excavating 
under  the  said  building  for  the  said  defendant,  and  said  plaintiff 
was  not  engaged  as  an  employee  of  the  said  defendant 

3.  Defendant,  by  its  servants  and  employees,  wrongfully,  care- 
lessly and  negligently  supervised,  controlled,  managed  and  car- 
ried on  the  said  work  of  altering,  changing  and  making  addi- 
tions in  and  to  said  building,  and  altering  and  changing  the 
foundation  and  supports  thereof,  and  did  not  use  due  and  proper 
care  to  sufficiently  or  properly  support,  brace  or  shore  up  the 
said  building  while  making  the  aforesaid  alterations,  changes 
and  additions  and  excavating  thereunder  as  aforesaid,  so  as  to 
prevent  the  said  building  and  its  supports,  bracing  and  shoring 
from  becoming  weak,  unstable  and  dangerous  to  the  plaintiff  and 
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other  persciiB  Jawlully  on  the  said  premises,  but  on  the  contrary 
negligently,  carelessly  and  wrongfully  caused,  suffered  and  per- 
mitted the  said  work  of  altering,  changing  and  making  addi- 
tions in  and  to  said  building,  altering  and  changing  the  founda- 
tion and  supports  thereof  and  of  Eupporting  the  said  building 
while  80  doing,  to  be  negligently  and  improperly  done,  and  to  be- 
come, be,  and  remain  in  so  defective  and  dangerous  a  condition 
that  by  reason  of  the  said  wrongful,  careless  and  negligent  con- 
duet  of  the  said  defendant,  its  servants  and  employees  and  their 
failure  to  use  due  and  proper  care  as  aforesaid,  and  without 
any  negligence  on  the  part  of  said  plaintiff,  the  said  building, 
with  its  supports,  bracing  and  shoring  then  and  there  col- 
lapsed, fell  upon  and  struck  the  said  plaJntiff  with  great  force 
and  violence  and  a  large  spike  or  nail  was  thereby  forced  into 
the  flesh  and  bone  of  his  left  arm  at  or  near  the  elbow  joint, 
and  he  was  otherwise  greatly  bruised,  cut,  hurt  and  injured. 

4.  By  means  of  the  premises  the  said  plaintiff  suffered  and 
sustained  divers  painful  and  permanent  external  and  internal 
injuries,  and  his  nervous  system  was  greatly  shocked  and  shat- 
tered, and  he  became  and  was  sick,  sore,  maimed,  disabled  and 
disfigured,  and  so  remained  and  contimied  from  thence  hitherto, 
and  will  in  the  future  bo  remain  and  continue,  and  during  all 
that  time  suffered  and  underwent,  and  will  in  the  future  suffer 
and  undergo  great  physical  and  mental  pain  and  suffering,  and 
his  said  left  arm  was  rendered  stiff  and  wholly  useless,  and  he 
was  and  is  and  in  the  future  will  be  hindered,  -incapacitated 
and  prevented  from  iransacting  and  attending  to  his  necessary 
and  lawful  business  and  affaire  and  work  by  him  to  be  per- 
formed, transacted  and  atfended  to,  and  was  deprived  of  divers 
great  gains,  profits  and  advantages  which  he  otherwise  would 
have  earned  and  gained ;  and  by  means  of  the  premises  the  said 
plaintiff  did  necessarily  pay,  lay  out  and  expend  a  large  sum  of 
money,  to  wit,  the  sum  of  two  hundred  dollars,  and  in  the  future 
will  be  obliged  to  pay,  lay  out  and  expend  divers  other  large 
sums  of  money  for  medicine,  care  and  attendance  in  and  about 
endeavoring  to  be  cured  of  his  said  sickness,  soreness  and  dis- 
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orders,  and  of  bis  said  hurts,  injuries  and  nervous  ahock  occa- 
sioned as  aforesaid. 

Plaintiff  drananda  $10,000  damages. 

Beeches  &  Bedford, 
Attorneys  of  Plainiiff. 

Note;    From  DeVincemo  v.  John  Sommer  Fauctt  Co.,  9i 
A.  573.    Jwdgment  for  plainiiff  affirmed  by  OouH  of  Errors. 


No.  171.  Complaint  fob  Injuhies  to  Child  Caused  by 
Nbglioesce  of  Defendant  in  Omitting  to  ExriNaniSH  and 
Guard  Fire  He  Stakted  in  Street,  Whereby  Child  Play- 
iKO  IN  Street  Was  Burned. 

New  Jersey  Supreme  Court 
Essex  County. 
(Title.) 

The  plaintiff,  residing  at  No.  297  South  Clinton  Street,  in  the 
City  of  East  Orange,  in  the  County  of  Essex,  and  State  of  New 
Jersey,  complains  of  the  defendant  and  alleges: 

That  heretofore,  namely,  on  or  about  the  fourth  day  of  No- 
vember, nineteen  hundred  and  eleven,  (vervue)  this  defendant, 
(uf/M»  13  aiso  a  resident  of  the  said  County  of  Essex,  Stale  of 
New  Jersey),  having  gathered  together  a  large  quantity  of 
leaves,  garbage  and  inflammable  material  in  one  of  the  streets 
of  the  saiil  City  of  East  Orange,  namely,  at  or  near  premises 
munbered  19C  South  Clinton  Sti-eet  and  197  South  Clinton 
Street,  in  the  City  of  East  Orange,  ignited  the  same,  or  caused 
the  same  to  he  ignited,  in  so  negligent  and  heedless  a  manner, 
although  he  had  heretofore  been  duly  warned  against  the  danger 
from  such  fires  and  against  such  carelessness  and  negligence  and 
heedlesfiness  on  defendant's  part,  so  that  a  great  and  dangerous 
fire  niose  from  such  heap  of  leaves  and  rubbish,  and  after  caus- 
ing said  fire  and  blaze,  defendant  neglected  and  failed  to  guard 
tlie  same,  or  to  prevent  the  flames  from  spreading,  that,  this 
plaintiff,  without  any  carelessness  or  negligence  on  his  part,  and 
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i-'>l>-ly  \,y  t'iaM>n  of  tin.'  sdlil  ne;,'li;^eiK-e  and  carelessoeaa  and 
t,i-.-'tl<"rji-"  i,t  t),t:  ».aii|  (J.fi.-nilant.  wa.-  »>  bailly  burned  and 
ti»IT<N^iti>l  iiv  ihi'  t<a:d  fin;  and  flame«,  that  ItT  rea:§OD  thereof  the 
|ilairiti!r  li-nanie  Ki<-k,  iture,  lame  and  disaUed,  and  continued  m 
to  lie  for  a  l<in;{  tinur,  and  ^ttill  an  c-ontint>es  and  has  suffered  and 
mifrtrih  ;.;ifut  and  jMirmiinent  injuries  from  the  wounds  and  burns 
aiMl  <-onturJoiu4  iulticted  ujMrn  him  hv  the  said  fire  and  dames  so 
i»-ii\\gi-M\y  L'auai.'d  and  left  unguarded  l>v  the  defendant,  to 
[iltiinlifT'K  ilamnxer  in  tlie  eum  of  ten  thousand  ($10,000.00) 
dollar*'. 

'i.  Thai  Molely  hy  reason  of  the  defendant's  said  negligence, 
^UiiilitT  wax  injured,  bruised  and  wounded,  so  that  be  became 
tuck,  Mirc  aud  diaabled  and  bo  remains  and  has  ever  since  been, 
HtuI  will  f[>r  a  long  time  to  come  be,  prevented  from  attendiitg 
to  hi>'  ciliK-Htion,  duties  and  bueinesB,  and  be  unable  to  work, 
or  IhIjof,  and  has  necessarily  ex{iended  large  sums  of  money, 
namely,  tlie  sum  of  seven  hundred  and  fifty  ($750.00)  dollars 
cndciivoriiig  t"  \k  cured  of  his  said  injuries,  all  to  the  plaintiffs 
duuiHiEi's  in  tlie  suni  of  ten  thousand  seven  hundred  and  fifty 
(»10,1'.JO.OO)  dollars. 

WhiTcfore,  deponent  demands  judgment  against  the  defend- 
iiut  for  ihc  sum  of  ten  thousand  seven  hundred  and  fifty 
(*l».T.>U.O(l)  dollars,  with  interest  thereon  from  the  first  day 
of  DccndHT.  nineteen  hundred  and  eleven,  together  with  the 
coxts  mid  disbursunients  of  this  action. 

Terbt  Parkek, 
Attorney  for  Plaintiff, 
2r>  Xorth  Walnut  Street.  East  Orange,  N.  J. 

Notk:  Cumplainl  in  Davenport  v.  McClelltui,  OG  A.  921. 
Judgtiirnt  for  defendant  reversed  hif  Conrt  of  Errors. 


Dig,, z.d  by  Google 


FoBUs.  48!) 

Xo.  172.  Complaint  by  Pahent  for  Injdbt  to  Child 
■Caused  by  Neoliobncb  op  a  Landlord  in  Neglecting  to 
Kepair  Ddmb-Waiteb  in  his  Apartment,  Whereby  it  Fell 
AND  Injured  the  Child  While  he  was  DELivKRiNa  Ice  to  a 
Tenast. 

New  Jersey  Supreme  Court. 
Essex  CouDty. 
(Title.) 

Plaintilf,  G.  B.,  residing  at  ,  says: 

1.  Plaintiff,  George  Bsttschingev,  at  all  the  times  hereinafter 
mentioned  was  and  is  the  father  of  Otto  Bsttschinger,  an  infant, 
about  the  age  of  19  years,  with  whom  said  infant  resides,  and  as 
such  father  he  is  entitled  to  services  and  earnings  of  said  infant. 
Otto  Battschinger,  until  the  said  infant  becomes  twenty-one 
years  of  age. 

S.  That  at  all  the  times  herein  named,  the  defendants,  Re- 
becca V.  Robinson  and  Frank  A,  Dean,  were,  and  still  are,  the 
owners  in  fee  and  tenants  in  commcm,  each  possessed  of  an  equal 
and  undivided  one-half  interest,  and  both  in  possession,  manage- 
ment and  control  of  a  certain  apartment-honse  on  North  Ninth 
street,  near  Sixth  avenue,  Newark,  New  Jersey,  and  the  premises 
upon  which  the  same  ie  situated,  which  premises  are  situate  in 
the  city  of  Newark,  Kesex  county.  New  Jersey,  banning 
(describe  premises). 

3.  That  said  defendants  at  alt  the  times  herein  named,  and 
for  a  number  of  months  prior  thereto,  maintained  in  said  apart- 
ment-house a  dumb-waiter,  intended  mainly  for  the  use  of  ten- 
ants, and  tradesmen  who  customers  were  tenants  of  said 
apartment-house. 

4.  That  at  all  the  times  herein  named,  the  infant,  Otto  Batt- 
schinger,  was  in  the  emj^oy  of  an  iceman,  whose  customers  in- 
cluded several  of  the  tenants  of  said  apartment-house,  and  at  all 
times  herein  named,  it  was  the  duty  of  said  infant,  as  such  em- 
ploye, to  deliver  ice  to  said  tenants  Vy  placing  the  same  upon  the 
dumb-waiter  in  said  apartment- ho  use,  and  by  hoisting  the  same 
by  means  of  said  dumb-waiter  to  tli<^  apartments  of  the  several 
tenants.  That  at  all  times  said  infant.  Otto  Battschinger,  was 
permitted,  allowed  and  invited  by  defendants  to  use  said  dumb- 
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waiter  for  that  purpose;  tliat  at  all  times  herein  named  said 
infant  was  lawfully  using  the  eaid  dumb-waiter  in  accordance 
with  the  permission,  consent  and  invitation  of  the  defendants. 

5.  That  at  all  times  herein  named,  it  was  the  duty  of  defend- 
ants to  maintain  in  said  apartment-house  a  properly  and  safely 
constructed  dumb-waiter,  properly  tested  and  properly  inspected; 
that  it  was  their  duty  at  all  the  times  herein  name<l  to  inspect 
the  same  and  keep  the  same  in  proper  and  safe  running  order, 
to  use  proper  wire  or  other  safe  ropes  and  running  gear  and 
pulleys  and  to  keep  the  same  in  safe  condition. 

6.  That  the  dumb-waiter  was  not  for  the  exclusive  private  use 
of  any  one  tenant,  but  was  for  the  benefit  of  all  the  tenants  in 
the  building  and  intended  for  their  use  and  their  tradesmen, 
and  was  so  commonly  used. 

7.  That  on  the  fifth  day  of  August,  nineteen  hundred  and  ten, 
at  the  city  of  Newark,  Essex  county  aforesaid,  the  said  infant. 
Otto  Battschinger,  while  engaged  in  the  performance  of  his 
duties,  and  while  upon  said  premises  and  in  said  apartment- 
house,  and  while  using  said  dumb-waiter,  all  by  the  consent,  per- 
mission and  invitation  of  defendants,  for  the  purpose  of  deliver- 
ing ice  to  defendants'  tenants,  placed  upon  said  dumb-waiter  a 
piece  of  ice  weighing  about  fifty  pounds  (the  capacity  of  said 
dumb-waiter  being  verj-  much  greater  than  that),  which  said 
piece  of  ice  constituted  a  very  light  weight  for  said  dumb-waiter, 
and  proceeded  to  hoist  the  said  dumb-waiter  with  the  piece  of 
ice  thereupon  to  one  of  defendants'  tenants,  a  customer  of  said 
infant's  ranployer;  that  he  did  hoist  said  dumb-waiter  several 
floors  above  the  basement  and  several  floors  above  the  place  where 
he  was  standing,  and  that  thereupon,  and  without  any  warning, 
the  rope  used  to  hoist  said  dumb-waiter  broke  and  said  dumb- 
waiter crashed  down  from  the  upper  floor  to  the  basement  where 
said  infant  was  standing,  and  violently  stnick  said  infant,  and 
particularly  infant's  left  hand,  thereby  violently  crushing  the 
same  and  so  injuring  his  paid  left  hand  and  crushing  the  same, 
that  it  was  necessary  to  amputate  the  thumb  of  said  left  hand, 
and  so  that  the  said  infant's  fingei-s  have  been  rendered  totally 
stiff  upon  said  hand,  and  said  hand  has  become  totally  useless  to 
said  infant. 
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8.  That  said  infant  not  only  lost  his  left  thumb  thereby,  and 
not  only  lost  the  use  of  hiB  fingers,  but,  by  reason  of  eaid  acci- 
dent, gangrene  and  blood  poisoning  set  in,  several  operations 
have  been  necessary,  he  suffered,  and  still  sufferp,  intense  pain 
and  shock,  and  the  injuries  above  outlined  are  permanent  and 
said  infant  has  been  laid  up  and  incapacitated  from  his  occupa- 
tion as  an  iceman  and  from  any  other  occupation  from  thence 
hitherto,  and  will  be  laid  up  and  incapacitated  in  the  future, 
and  plaintiff,  hie  father,  has  paid,  laid  out  and  expended,  and 
will  pay,  lay  out  and  expend,  large  sums  of  money,  to  wit,  five 
hundred  dollars  or  more  for  mcdicnl  attendance,  medicine,  hand- 
ages  and  appliances,  surgical  operations  and  employment  of  help 
to  take  his  place. 

9.  That  said  accident  was  caused  by  the  fact  that  one  of  the 
ropes  by  which  said  dumb-waiter  was  hoisted,  which  said  rope 
was  provided  by  said  defendants,  was  an  improper  and  unfafe 
rope,  and  was  then,  and  had  been  for  a  long  time,  worn,  frayed 
and  rotten  and  in  a  dangerous  condition,  liable  at  any  moment 
to  break. 

10.  That  a  reasonable  inspection  of  said  rope  at  any  time 
within  the  few  months  preceding  the  accident  would  have  shown 
its  dangerous  condition:  that  defendants  knew  that  it  was  in 
that  condition  for  several  months  prior  to  the  happening  of  the 
accident,  and  defendants  neglected  their  duty  toward  said  infant, 
as  well  as  toward  other  persons  lawfully  using  said  dumb-waiter, 
in  that  they  failed  to  provide  a  proper  rope  made  of  wire  or 
other  suitable  material,  and  failed  to  inspect  the  same,  and  failed 
to  keep  the  ropes  by  which  it  was  hoisted,  and  particularly  the 
said  rope  which  broke,  in  a  safe  and  proper  condition,  notwith- 
standing the  fact  that  they  were  duly  notified  of  the  dangerous 
condition  of  said  ropes. 

11.  That  the  said  accident  happened  wholly  without  the  neg- 
ligence of  the  said  infant  or  of  plaintiff,  and  solely  by  the  negli- 
gence and  failure  of  duty  on  the  part  of  the  defendants. 

1?.  That  by  reason  of  all  the  foregoing,  the  plaintiff  has  lost 
the  services  and  earnings  of  said  infant  from  the  date  of  said 
accident  hitherto,  and  will,  in  the  future  and  until  said  infant 
becomes  twenty-one  years  of  age,  lose  his  said  earnings,  and  hn? 
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paid,  laid  out,  expended  and  incurred  for  medicine,  Eurgcr}', 
nurses  and  appliances  aforesaid,  the  sum  of  five  hundred  dollars 
.<$500). 

Plaintiff  demands  as  damages  $5,000  and  costs  of  suit. 

Note:     Above  complaint  is  founded  on  declaration  in  Bait- 
schinger  v.  Robinson,  85  A.  SIT;   8S  L.  739.    Judgment  for 

plaintiff  was  affirmed  by  Court  of  Errors. 


No.  173.  Complaint  Aoaikbt  Fibe  Insurance  Company 
For  Amodnt  of  Loss  Under  Pouct. 

New  Jersey  Supreme  Court, 
Monmouth  County. 
(Title.) 
Plaintiff,  W,  F.,  residing  at  ,  says  that: 

1,  On  the  twenty-first  day  of  October,  nineteen  hundred  and 
nine  (venue),  the  said  defendant  caused  to  be  made  a  certain 
policy  of  insurance  in  writing,  purporting  thereby,  and  contain- 
ing therein,  that  in  conaideration  of  the  payment  of  nine  dollars 
premium,  to  be  paid  by  said  plaintiff,  the  receipt  whereof  the  said 
defendant  thereby  acknowledged,  the  said  defendant  andertook 
und  promised  the  said  plaintiff  that  it,  the  said  defendant,  would 
insure  the  said  plaintiff  against  loss  or  daniage  by  fire,  to  the 
amount  of  twelve  hundred  dollars,  and  would  make  good  to  the 
said  plaintiff,  his  executors,  administrators  and  assigns,  any 
such  loss  or  damage  as  should  happen  by  fire,  not  exceeding  the 
last  named  amount  of  twelve  hundred  dollars  for  the  term  of 
three  years,  from  the  fifteenth  day  of  November,  nineteen  hun- 
dred and  nine,  at  noon,  to  the  fifteenth  day  of  November,  nine- 
teen hundred  and  twelve  at  noon,  on  and  in  respect  of  certain 
premises  then  and  ever  since  the  property  of  the  said  plaintiff, 
in  the  said  policy  described  as  one  frame  building,  occupied  as 
■a  barn,  situate  in  (he  rear  of  the  dwelling  house  owned  by  said 
plaintiff  on  the  east  side  of  Norwood  Avenue,  Long  Branch, 
New  Jersey,  and  all  extensions  and  additions  attached  thereto, 
foundations  and  stoops,  including  decorations  and  frescos  on 
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walls  and  ceilingB,  plate  and  stained  glass  in  doors  and  windone^ 
plumbing  and  heating  and  lighting  fixtures  and  all  eonnectiona 
thereto,  and  all  permanent  fixtures  contained  in  or  attached  to> 
said  building,  extensions  and  additions  including  awnings  and 
sidewalks  in  front  of  same  or  on  premises;  the  said  loss  or 
damage  to  be  estimated  according  to  the  actual  cash  value  of  the 
said  property  at  the  time  the  same  shall  happen,  and  to  be 
paid  by  the  said  defendant,  within  sixty  days  after  due  notice 
and  proof  of  such  lose  or  damage,  made  by  the  said  plaintiff,  in 
confcmnity  to  the  conilitious  of  the  said  policy,  should  have  been 
received  at  the  ofiice  of  the  said  defendant,  unless  the  said  de- 
fendant should  have  given  notice  of  its  intention  to  repair  the- 
damaged  premises,  or  unless  the  said  property  be  replaced  by 
property  of  equal  value  and  goodness;  and  in  the  said  policy 
snndry  provisos,  conditions,  prohibitions  and  stipulations  were- 
and  are  contained,  and  were  and  are  thereto  annexed ;  as  by  the 
said  policy,  reference  being  thereto  had,  will  more  fully  appear. 

2.  At  the  time  of  the  making  of  said  policy  of  insurance  by 
the  said  defendant,  and  at  all  times  since,  and  now,  the  said 
plaintiff  was  and  is  interested  in  the  said  insured  premises  and 
property,  in  the  said  policy  mentioned  and  described  aa  afore- 
said, to  a  large  amount,  to  wit.  to  the  amount  of  twelve  hundred 
dollars,  and  that  the  said  premises  and  property  (describing  the 
property  insured  and  destroyed)  in  the  said  policy  mentioned, 
and  thereby  intended  to  be  insured,  after  the  making  of  the  said' 
policy,  and  within  the  three  ycHrs  aforesaid,  to  wit,  on  the 
eleventh  day  of  May,  nineteen  hundred  and  eleven,  were  burned 
down  and  consumed  and  destroyed  by  fire,  which  did  not  happen 
by  means  of  or  during  any  invasion,  insurrection,  riot,  or  civil 
commotion,  or  of  any  militarj'  or  usurped  power,  or  by  any  loss 
by  theft  at  or  after  a  fire,  whereby  the  said  plaintiff  then  sus- 
tained damage  and  loss  to  a  large  amount,  to  wit,  to  the  amount 
of  said  sum  of  twelve  hundred  dollars,  so  assured  on  the  said 
premises  and  property  so  burned  and  consumed, 

3.  The  said  premises  and  property,  in  the  said  policy  men- 
tioned, and  intended  to  be  thereby  assured,  at  the  time  of 
making  the  said  policy  were  not  nor  at  any  time  since  have- 

.    been  insured  in  any  other  office  or  company. 


Dig,, z.d  by  Google 


494  New  Jersey  1'hactice  Act. 

4.  The  said  premisee  and  property,  in  the  eaid  policy  men- 
tioD<3d,  were  duly  described  in  the  said  plaintiff's  application 
for  insurance  and  in  the  said  policy,  and  not  otherwise  than 
they  really  were,  or,  as  to  cause  the  aaid  insurance  to  be 
effected  upon  a  lower  premium  than  ought  to  have  been. 

5.  Plaintiff  did  forthwith,  after  the  said  loss  and  damage,  to 
wit.  on  tl»e  twenty-ninth  day  (»f  June,  nineteen  hundred  and 
eleven,  give  notice  in  writing  and  make  the  due  proof  of  the 
^uniG  to  tl:e  said  defendant,  at  the  office  of  the  said  defendant  in 
Philadelphia ;  and  also  on  the  same  day  that  the  saJd  premises 
and  property  described  in  said  policy  as  one  frame  building  occu- 
pied as  a  ham,  situate  in  the  rear  of  the  dwelling  house  owned 
by  said  plaintiff  on  the  east  side  of  Norwood  Avenue,  Long 
Branch,  N.  J.,  and  also  by  serving  a  copy  of  the  proof  of  loss 
upon  Victor  Emanuel,  the  agent  of  the  said  Pennsylvania  Fire 
Insurance  Company  of  Philadelphia,  at  his  office  on  Broadway, 
Long  Branch,  N.  J.,  by  showing  him  the  original,  making  known 
to  him  the  contents  thereof  and  tendering  him  a  copy  of  the 
same;  and  did  deliver  to  the  aaid  defendant,  according  to  the 
stipulations  of  the  said  policy,  as  particular  an  account  of  his 
damage  as  the  nature  of  the  case  would  admit,  signed  by  the  said 
plaintiff  and  accompanied  by  his  oath,  declaring  the  said  account 
to  be  true  and  just,  showing  the  ownership  of  the  property  in- 
sured ;  what  other  insurance  existed  on  the  same  property,  with 
a  copy  of  the  written  portion  of  each  such  policy;  what  was  the 
whole  cash  value  of  the  subject  insured ;  what  was  the  plaintiff's 
interest  therein;  in  what  general  manner  (as  to  trade,  mer- 
charulise.  mnnvfactory  or  otherwise)  the  said  premises  insured, 
and  the  several  parts  thereof,  were  occupied  at  the  time  of  the 
loss,  and  who  were  the  occupants  of  such  building;  and  when 
and  how  the  fire  originated,  so  far  as  the  said  plaintiff  knew  or 
believed. 

6.  Plaintiff  produced  to  the  said  defendant  a  certificate  under 
the  hand  and  seal  of  George  Newkirk,  Justice  of  the  Peace,  a 
magistrate,  most  contiguous  to  the  place  of  the  fire,  and  not 
concerned  in  the  loss  as  a  creditor  or  otherwise,  related  to  the 
said  plaintiff,  stating  that  he,  the  said  George  Newkirk,  had 


Dig,, z.d  by  Google 


Forms.  495 

examined  the  circumstances  attending  the  fire,  lose  and  damage 
by  the  snid  plaintiff  sustained,  that  he  was  acquainted  with 
the  character  and  circumslanees  of  the  said  plaintiff,  and  that 
he  verily  believed  that  he  had  by  misfortune,  and  without  fraud 
and  evil  practice,  sustained  loss  and  damage  on  the  premiaes 
and  ])roperty  aforesaid,  to  the  amount  of  twelve  hundred  dollars. 

7.  Plaintiff  was  ready  and  willing  to  submit  to  an  examina- 
tion or  examinations  under  oath,  by  any  person  appointed  by  the 
eaid  defendant,  and  to  subscribe  to  such  examination  or  exami- 
nations when  reduced  to  writing. 

8.  Plaintiff  in  all  other  particulars  complied  with,  performed 
and  observed  all  other,  the  conditions,  provisos,  restrictions,  pro- 
hibitions and  stipulations  of  the  said  policy,  and  of  the  applica- 
tion aforesaid,  on  his  part  to  be  complied  with,  performed  and 
observed,  according  to  the  form  and  effect  of  the  said  ptJicy  and 
of  the  said  application, 

9.  Although  two  months  have  elapsed  since  due  notice  and 
proof  as  aforesaid  was  given  and  made  to  the  said  defendant  as 
aforesaid,  of  the  said  burning  and  destruction  by  fire  of  the  said 
premises  and  property,  and  of  the  loss  and  damage  aforesaid,, 
thereby  occasioned  to  the  said  plaintiff,  yet  the  said  defendant 
has  neither  replaced  the  said  property  by  property  of  equal  value 
and  goodneps,  nor  has  it  given  notice  of  its  intention  to  repair 
the  damaged  premises,  nor  has  it  paid  or  made  good  to  the  said 
plaintilT,  the  said  loss  and  damage  of  twelve  hundred  dollara, 
or  any  part  thereof,  but  the  same  and  every  part  thereof  are 
wholly  unpaid  and  unsatisfied  to  him,  contrary  to  the  force  and 
effect  of  the  said  policy. 

10.  Defendant,  although  often  requested,  has  not  kept  with 
(he  said  plaintiff  the  agreement  aforesaid,  contained  in  the  said 
policy  made  between  the  said  defendant  and  the  said  plaintiff 
in  that  behalf  us  aforesaid,  but  that  the  said  defendant  hatJi 
broken  the  same,  and  to  keep  the  same  with  the  said  plaintiff  has 
hitherto  wholly  refused,  and  still  doth  refuse. 

Plaintiff   demands   as   damages   $1,200   with   interest  frran 
and  costs  of  suit. 
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Note:  Adapted  from  declaraUon  in  Fritz  v.  Pennsylvania 
Fire  Ins.  Co.,  88  A.  lOGfi.  Judgmrnt  for  plaintiff  affirmed  by 
Court  of  Errors. 


No.  174.    Complaint  Bt  Landlobd  Against  Tenant  for 
Kemoval  of  Fixtures  and  Damaobs  to  Premises. 
HudeoQ  County  Circuit  Court. 
(Title.) 
Tlie  defendant  in  this  cause  was  summoned  to  answer  unto 
Henry  P.  Soulier  and  Jennie  A.  Soulier,  plaintifEs,  therein  in  an 
action  at  lav  upon  the  following  complaint : 

Plaintiffs,  residing  at  Seabright,  in  the  county  of  Monmouth^ 
State  of  New  Jersey,  say  that : 

FIRST  COUNT. 

1.  Plaintiffs  heing  the  ownera  of  the  lands  and  premises- 
known  as  No.  77  Hudson  street,  in  the  city  of  Hoboken,  county 
of  Hudson  and  State  of  New  Jersey,  and  situate  on  the  north- 
east comer  of  Hudson  place  and  Hudsfu  street,  in  said  city,  on 
February  7th,  1907,  let  and  rented  to  the  defendant,  the  first 
floor  and  the  front  parlor  and  the  basement  of  said  premises, 
by  a  lease  in  writing  for  the  term  of  five  (5)  years  from  the- 
first  day  of  May,  1907 ;  a  copy  of  said  lease  is  hereto  annexed. 

2.  That  by  the  terms  of  said  lease  it  was  agreed  that  the 
parties  of  the  first  part,  plaintiffs  in  this  suit,  were  to  have  all' 
fixtures  then  in  said  premises  and  also  that  no  changes  were  to 
be  made  in  the  premises  without  the  consent-  of  the  parties  of 
the  first  part,  these  plaintiffs. 

3.  That  after  the  making  of  the  said  lease,  the  defendant 
went  into  possession  of  said  premises  described  therein  and  con- 
tinued in  such  possession  until  the  thirtieth  day  of  April,  1912, 
when  he  quit  and  sarrendered  the  said  premises  and  his  tenancy 
under  said  lease. 

4.  That  at  the  time  of  the  making  of  said  lease  there  were 
on  the  premises  certain  fixtures  of  the  reasonable  value  of  four 
thousand  ($4,000.00)  dollars. 
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5.  That  when  the  aaid  defendant  quit  and  surrendered  said 
premises  he  removed  said  fixtures  from  said  building  and  ccai- 
verted  the  eanie  to  hie  own  use. 

6.  That  upon  the  first  day  of  May,  1912,  the  plaintiffs  de- 
manded of  the  eaid  defendant  the  return  of  said  fixtures.  That 
the  defendant  has  refused  to  return  the  same. 

SECOND  COUNT. 

1.  Plaintiffs,  being  the  owners  of  the  lands  and  premises 
known  as  No.  77  Hudson  street,  in  the  city  of  Hoboken,  county 
of  Hudson,  and  State  of  New  Jersey,  and  situate  on  the  north- 
east corner  of  Hudson  place  and  Hudson  street  in  said  city,  on 
February  Tth,  1907,  let  and  rented  to  the  defendant  the  first 
floor  and  the  front  parlor  and  the  basement  of  eaid  premiseB 
by  a  lease  in  writing  for  the  term  of  five  (5)  years  from  the 
first  day  of  May,  1907;   a  copy  of  said  lease  is  hereto  annexed. 

2.  That  by  the  (erms  of  said  lease  it  was  agreed  tliat  tlie 
parties  of  the  first  part,  plaintiffs  in  this  suit,  were  to  have  all 
fixtures  then  in  said  premises  and  also  that  no  changes  were  to 
be  made  in  the  premises  without  the  consent  of  the  parties  of 
the  first  part,  these  plaintiffs. 

3.  That  after  the  making  of  the  said  lease,  the  defendant  went 
into  possession  of  said  premises  descril)ed  therein  and  continued 
in  such  possession  until  the  thirtieth  day  of  April,  191'2,  when 
he  rjuit  and  surrendered  the  said  premises  and  his  tenancy  under 
said  lease. 

i.  That  the  defendant,  after  tJie  making  of  said  lease  and 
before  the  termination  thereof,  made  certain  changes  in  the  said 
premises  without  the  consent  of  these  plaintiffs  in  the  following 
particulars;  cherry  partition  with  stained  glass  top  was  removed; 
cherry  door  leading  to  rathskeller  was  removed ;  the  bar,  back 
bar,  back  fixtures,  wine  closet,  working  bar,  lunch  counter,  were 
removed;  partition  dividing  store  was  removed;  partition  and 
door  from  ladies'  toilet  was  taken  down  and  removed;  door  at 
hack  of  bar  was  removed;  all  back  bar  plumbing  was  removed; 
brass  rails  to  rathskeller  and  to  toilet  were  removed ;  steam  pipes 
38 
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and  radiators  were  diecoDDected ;  all  plnmbing  in  toilets  was  dis- 
connected and  removed;  dishwashing  tube  were  disconnected 
and  removed. 

THIBD  COUNT. 

1.  Plaintiffs,  being  the  owners  of  the  lands  and  premises 
known  as  No.  77  Hudson  street,  in  the  city  of  Hoboken,  county 
of  Hudson  and  State  of  New  Jersey,  and  situate  on  the  north- 
east comer  of  Hudson  plaoe  and  Hudson  street  in  said  city,  on 
February  7th,  1907,  let  and  rented  to  the  defendant,  tlie  first 
floor  and  the  front  parlor  and  the  basement  of  said  premises,  by 
a  lease  in  writing  for  the  term  of  five  (5)  years  from  the  first 
day  of  May,  1907 ;   a  copy  of  said  lease  is  hereto  annexed. 

2.  That  by  the  terms  of  said  lease  it  was  agreed  that  the  parlies 
of  the  lirst  part,  plaintiffs  in  this  suit,  were  to  have  all  fixtures 
then  in  said  premises  and  also  that  no  changes  were  to  be  made 
id  the  premises  without  the  consent  of  the  parties  of  the  first 
part,  thes=e  plaintiffs. 

3.  That  after  the  making  of  the  said  tease,  the  defendant  went 
into  possession  of  said  premises  described  therein  and  continued 
in  such  possession  until  the  thirtieth  day  of  April,  1912,  when 
he  quit  and  surrendered  the  said  premises  and  his  tenancy  under 
said  lease. 

4.  That  the  said  defendant  injured  and  destroyed  the  walls, 
floors,  ceilings,  woodwork  and  metal  work  of  said  building  and 
destroyed  one  of  the  pillars  or  columns  in  said  store;  and  that 
the  defendant  quit  the  said  premised  and  removed  therefrom, 
lie  removed  certain  of  the  fixtures  which  were  in  said  premises, 
and  injured,  damaged  and  destroyed  the  walls,  floor,  ceilings, 
woodwork  and  metalwork  of  said  building;  destroyed  and  re- 
moved the  toilets,  tubs,  bar  and  other  plumbing,  steam  pipes  and 
radiators,  and  injured,  damaged  and  destroyed  the  water,  waste, 
gas,  steam  and  other  pipes,  and  the  walls,  floors,  woodwork  and 
other  parts  of  said  building,  and  that  by  reason  thereof,  the  ■ 
said  plaintiffs  were  forced  to  expend  large  sums  of  money  and 
will  in  the  future  be  forced  to  expend  large  sums  of  money  in 
the  repairing  of  the  same. 
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FOURTH  COUNT, 

1.  Plaintiflfs,  being  the  ownere  of  the  laDda  and  premises  known 
&8  No.  77  Hudson  street,  in  the  city  of  Hoboken,  county  of 
Hudson  and  State  of  New  Jersey,  and  situate  on  the  northeast 
corner  of  Hudson  place  and  Hudson  street,  in  said  city,  on 
February  7th,  1907,  let  and  rented  to  the  defendant,  the  first 
floor  and  the  front  parlor  and  the  basement  of  said  premises,  by 
a  lease  in  writing  for  the  term  of  five  (5)  years  from  tlie  first 
day  of  May,  1907 ;   a  copy  of  said  lease  is  hereto  annexed. 

2.  That  after  the  making  of  the  said  lease  the  defendant  went 
into  possession  of  said  premises  described  therein  and  continued 
in  such  possession  until  the  thirtieth  day  of  April,  1912,  when 
he  quit  and  surrendered  the  said  premises  and  his  t«nancy  under 
said  lease. 

3.  That  after  the  making  of  said  lea8e,_the  said  defendant 
placed  in  said  buildings  and  annexed  to  the  same  so  that  the 
same  became  part  of  the  realty,  the  following  fixtures:  Cherry 
partition,  stained  glass  top  leading  to  rathskeller,  cherry  door 
to  rathskeller,  cherry  door  at  stairs,  bar,  back  bar  and  fixtures, 
working  bar,  cigar  counter  and  glass  box,  show  case,  lunch 
counter,  back  fixtures,  wine  closet,  partition  dividing  store,  par- 
tition for  ladies'  toilets,  door  in  back  of  bar,  brass  rails  to 
rathskeller  and  toilet,  three  doors  at  toilets,  toilets,  dish  washing 
tubs,  steam  pipes  and  radiators. 

4.  That  before  the  defendant  quit  and  surrendered  said 
premises,  said  defendant  tore  up  and  removed  said  fixture?. 

plaintiffs'  DEMAin>S. 
1.  As  damages,  four  thousand  dollars  on  the  first  count. 

5.  As  damages,  four  thousand  dollars  on  the  second  count. 

3.  As  damages,  four  thousand  dollars  on  the  third  count. 

4.  As  damages,  four  thousand  dollars  on  the  fourth  C'mt. 

Ebbrhasd  &  Sheridan, 

Attorneys  for  PUtintiffs. 
Note:  From  Soulier  v.  Daab,  90  A.  S66. 
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N^o,  175.     Complaint.    Action  to  Recover  Damages  for 

KeFUSAL  of  IjANDLORn  TO   PERMIT  TeNANT  TO   OCCUPY   PREM- 
ISES,   BRE.1KIN0   AND    DESTROYING    PlAINTIFF'S    PEOPERTY   AND 

FOR  Profits  Which  Would  Have  Been  Made  by  Use  of 
Premises  and  Propebty. 

\ew  Jersey  Supifme  Court. 

Cumberland  County. 

(Title.) 

Plaintiff,  S.  A.  &  M.  Co.,  a  corporation  of  the  State  of  New 

Jersey,  having  its  principal  office  al  ,  in  the  county 

of  ,  BayB  that: 

1.  On  March  24,  1906,  at  Bridgeton,  in  the  county  of  Cum- 
berland aforesaid,  the  plaintiff  and  defendant  entered  into  an 
agreement,  in  writing,  a  copy  of  which  is  hereto  annexed  and 
made  a  part  hereof,  wherein  and  whereby  the  defendant  let  and 
rented  to  plaintiff,  for  amusement  purposes,  for  the  term  of  two 
years  from  said  date,  a  certain  building  located  at 

2.  Pursuant  to  said  letting,  and  terms  of  said  agreement, 
plaintiff  entered  into  possession  of  said  premises  and  installed 
therein  29  automatic  machines,  i  bowling  alleys  and  appliances, 
upwards  of  two  hundred  pairs  of  rolling  skates,  and  e.xpended 
the  sum  of  $1,000  in  furnishing  and  equipping  and  providing  a 
stage,  scenery  and  appliances  for  the  conducting  and  carrying 
on  in  said  premises  of  vaudeville  performances  and  other  amuse- 
ments. 

3.  Plaintiff,  from  said  date  and  until  on  or  about  April  25, 
1907,  lawfully  used,  occupied  and  enjoyed  said  premises  and 
property,  and  had  and  held  possession  thereof  and  conducted  and 
carried  on  its  said  business  therein  and  therewith  and  got  great 
gain  and  profit  thereby,  and  was  on  the  day  last  aforesaid  in 
title,  and  ever  since  hitherto,  has  been  lawfully  and  of  right  in 
title  to  use,  hold,  occupy  and  enjoy  the  same. 

+.  The  defendant,  well  knowing  the  premises,  and  fraudu- 
lently intending  to  injure  the  plaintiff  in  its  said  business,  and 
to  deprive  it  of  the  use  of  its  said  premises  and  property,  and  of 
the  profit  and  advantages  to  be  gained  thereby,  and  to  appro- 
priate the  same  to  his  own  use,  knowingly,  willfully  and  unlaw- 
fully refused  to  permit  the  said  plaintiff  to  occupy  said  premises 
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OT  to  make  use  thereof  or  of  its  said  property  from  the  said  25th 
day  of  April,  1907,  imtii  tJie  date  of  the  commencement  of  this 
suit. 

5.  The  defendant,  during  all  the  time  last  aforesaid,  did  him- 
self uRe  said  premises  and  said  stage  and  scenery  and  appropri- 
ate the  profits  to  hia  own  use,  and  on  the  said  25th  of  April, 
1907,  did  tear  down,  break  up,  damage  and  destroy  said  bowling 
alleys  and  automatic  machines,  ani  did  throw  the  same  out  of 
said  building  and  render  them  valueless  to  the  plaintiff,  and  did 
deprive  the  plaintift  of  the  use,  benefit  and  advantage  of  same 
from  thence  hitherto,  and  did  prevent  the  plaintiff  from  making 
the  profits  which  it  would  otherwise  have  made,  by  the  use  and 
occupancy  of  said  premises  and  the  use  of  said  property. 

6.  riaintitf  demands  as  damages  $15,000. 

Note:  Above  complaint  is  bas'-d  on  declaration  filed  in  case 
of  Standard  Amusement  Co.  v.  Champion,  72  A.  92;  76  L.  771. 
Judgment  for  plaintiff  was  affirmed  by  Court  of  Errors. 


No.  176.  Complaint  by  Tenant  Against  Landlobd  of 
Apartment  fob  Injubies  from  the  Falling  of  the  Ceiling 
Caused  by  it  Having  Become  Moist  from  Water  Leaking 
Through  Roof, 

Essex  County  Circuit  Court. 
(Title.) 
The  plaintiffs,  residing  in  the  city  of  Newark,  in  the  county 
of  Essex  and  State  of  New  Jersey,  complain: 

1.  That  the  said  defendant,  Nathan  T.  Lei?,  was  the  owner, 
proprietor  or  lessee  of  certain  land  and  tenements,  located  and 
known  and  designated  as  number  383  Springfield  avenue,  in  the 
city  of  Newark,  in  the  county  of  Esfex  and  State  of  New  Jersey, 
consisting  of  one  tenement -house,  being  divided  into  six  apart- 
ments. 

2.  That  the  said  plaintiffs  were  one  of  the  tenants,  occupying 
one  of  the  apartments  on  the  top  floor  of  the  said  building,  and 
that   the  said   plaintiffs   were   the  tenants  of  said   defendant, 
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Nathan  T.  Levy,  by  virtue  of  letting  the  said  apartments  by  the 
defendant  to  the  plaintiffs. 

3.  That  the  said  defendant,  Nathan  T.  Levy,  retained  posses- 
sion and  was  in  control  and  chargu  of  the  halls,  roof  and  stair- 
way of  the  said  building,  whereby  it  became  and  it  was  the  duty 
of  the  said  plaintiff  to  use  due  and  proper  care  to  keep  and 
maintain  the  said  building,  whicJi  was  arranged  for  sis  apart- 
ments, and  commonly  known  aa  a  tenement-house,  so  that  the 
same  should  not  become  dangerous  to  the  tenants  of  the  said 
building  and  to  the  public  who  shall  or  might  have  occasion  to 
use  said  premises. 

4.  That  the  roof  of  the  said  building,  on  or  about  the  6th  day 
of  August,  1913,  and  for  a  long  time  prior  thereto,  became  out 
of  order  and  dilapidated  and  in  a  dangerous  condition  and  out 
of  repair,  of  which  the  said  defendant,  Natlian  T.  Levy,  had 
notice  thereof,  and  it  thereby  became  and  was  the  duty  of  the 
said  defendant  to  keep  and  maintain  the  said  house  and  roof  of 
the  said  building  in  a  proper  condition  and  not  permit  it  to  be- 
come dangerous,  so  as  to  put  tlie  said  tenants,  occupants  and  the 
public  who  might  have  occasion  to  come  in  and  upon  said  prem- 
ises in  danger, 

5.  That  the  said  def^dant  did  attempt  to  repair  the  said  roof, 
and  did  so  in  a  careless  and  negligent  manner,  and  tlirough  his 
carelessness  and  negligence  in  his  endeavor  to  repair  the  ruinous 
condition  of  the  said  roof,  the  rain  came  through  the  said  roof, 
and  thereby  came  through  the  ceilings  of  the  apartment  occupied 
by  the  plaintiffs,  as  tenant  of  the  said  defendant,  and  tliereby 
the  ceiling  broke  and  came  down,  striking  the  said  plaintiff 
Lottie  Perry  on  the  head,  shoulder,  breast,  arms  and  other  divers 
parts  of  her  body,  greatly  and  permanently  wounding  and  in- 
juring her,  all  through  the  carelescness  and  n^ligence  on  the 
part  of  the  said  defendant,  Nathan  T.  Levy,  the  owner  or  lessee 
of  said  land  and  premises. 

6.  That  the  said  plaintiff  Lottie  Perry  thereby  became  perma- 
nently injured,  and  did  undergo  and  suffer  great  pain  and  agony, 
and  will  in  the  future  suffer  great  pain  and  agony,  through  the 
carelessness  and  misconduct  on  the  part  of  the  said  defendant. 
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7.  That  by  reason  of  the  injmiee  sustained  by  the  said  plaint- 
iff Lottie  Perry  she,  the  said  Lottie  Perry,  one  of  the  plaistiffe, 
was  prevented  from  and  unable  to  attend  to  her  lawful,  neces- 
sary and  domestic  affairs,  as  she  otherwise  could  and  would  have 
done,  and  that  by  reason  of  all  of  the  aforesaid  premiBes  she,  the 
said  Lottie  Perry,  one  of  the  plaintiffs,  saith  that  she  hath  sus- 
tained damages  in  the  sum  of  $5,000. 

8.  And  the  said  John  Perry,  her  husband,  by  reason  of  t!ie 
said  carelessness  and  negligence  on  the  part  of  the  said  defend- 
ant, was  therefore  obliged  to,  and  did,  expend  divers  large  sums 
of  money  for  doctors,  nurses  and  medicines  in  endeavoring  to 
cure  the  said  plaintiff  Lottie  Perry,  this  plaintiff's  wife,  of  the 
said  injuries,  bruises  and  wounds  sustained  by  her,  through  the 
said  carelessness  and  negligence  on  the  part  of  the  said  defend- 
ant, and  will  in  the  future  be  obliged  to  expend  divers  large 
sums  of  money  to  cure  the  said  Lottie  Perry,  his  wife,  and  one 
of  the  plaintiffs  herein,  of  her  wounds  and  injuries  sustained  as 
aforesaid. 

9.  And  that  by  reason  of  the  injuries  sustained  by  the  said 
Lottie  Perry,  one  of  the  plaintiffs  herein,  the  said  John  Perry, 
her  husband,  was  deprived  of  her  society  and  comfort  as  he  would 
have  otherwise  and  will  in  the  future  be  deprived  of  her  society, 
all  through  the  carelessness  and  negligence  on  the  part  of  the 
said  defendant,  Nathan  T.  Levy,  in  allowing  and  maintain- 
ing the  said  roof  of  the  said  tenement-house  as  aforesaid  in  a 
dangerous  and  dilapidated  condition, 

10.  By  reason  of  all  of  tlie  aforesaid  premises,  the  plaintiffs 
say  tliat  they  have  sustained  damages  in  the  total  sum  of  $7,- 
000,  and  therefore  they  bring  this  suit, 

Wm.  Gbebnfield, 
Attorney  of  Plaintiffs._ 

Note  :     Complaint  in  Perry  v.  Levy,  Si  A,  569.    Judgment 

for  plaintiff  affirmed  by  Court  of  Errors. 
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No.  177.  Complaint  in  Action  for  Damaobs  for  Injuries 

SuaTAINED  BY  BeASON  OF  DEFENDANT'S  NEGLIGENCE  IN  FAIL- 
ING TO  Comply  with  Section  126,  Tenement  House  Act, 
4  C.  S.  5341. 

Hudson  County  Circuit  Court. 
(Title.)  Action  at  Law.    Complaint. 

Plaintiff,  residing  in  the  city  of  (Jersey  City),  says  that: 

1.  Tlie  defendant,  on  or  about  the  (fourth  day  of  December, 
Iftll),  at  Hoboken,  in  county  aforeeaid,  was  in  possession  of 
certain  premises  under  a  lease  for  years,  which  premises  are 
known  as  (No.  55  First  street,  Hoboken,  N.  J.). 

2.  Said  building  described  in  paragraph  1  of  this  complaint 
was  on  the  (fourth  day  of  December,  1911)  and  still  is  a  ten- 
ement house,  being  four  stories  high  and  occupied  by  four 
tenants. 

3.  That  in  compliance  with  Sec.  126,  page  126,  laws  of  1904, 
known  as  the  Tenement  House  act,  defendant  was  required  to 
furnish  a  pro)>er  light  in  the  public  halls  of  said  building  from 
sunset  each  day  till  ten  o'clock  each  evening.  - 

4.  On  the  said  (fourth  of  December,  1911),  defendant  has 
negligently  failed  to  comply  with  Sec.  12(j  of  the  laws  of  1904, 
and  negligently  failed  to  furnish  light  in  the  public  hallways 
of  said  building,  mentioned  in  par.  1  of  this  complaint,  in 
direct  violation  of  the  above  statute. 

5.  That  on  (December  4,  1914),  a  certain  stairway  located  on 
said  premises,  leading  from  the  top  floor  to  the  third  story,  was 
in  total  darkness,  through  the  negligence  of  said  defendant  in 
failing  to  provide  lights  after  sunset  in  the  said  hallway. 

6.  On  (December  4,  1911),  at  Hoboken,  in  county  aforesaid, 
about  one  hour  aft«r  sunset,  plaintiff  was  lawfully  using  said 
stairway,  having  delivered  certain  goods  to  one  of  the  tenants  of 
the  defendant  on  said  aforementioned  premises,  and  was  about 
to  descend  the  stairway,  leading  from  the  top  floor  to  the  third 
floor,  when  without  any  negligence  on  his  part  he  fell  on  the 
winding  part  of  the  said  stairway,  which  was  unlighted,  by  rea- 
son of  the  darkness  thereon,  and  broke  his  leg. 
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7.  Plaintiff  claimB  as  damages  (tea  thousand  dollars)  for  his 
pain  and  suffering,  medical  attendance  and  loss  of  caniiags. 


Attorney  for  Plaintiff. 


XoTE:   The  above  complaint  is  taken  from  the  case  of  Pesin 
V.  Jugovick,  88  A.  1101. 


No.  178.  Complaint.    Action  op  Neqliqesce  fob  Failxire 
TO  Light  Hallways  of  Tenement  House  in  Violation  of 
Sec.  126.  Act  1904,  P.  126,  4  C.  S.  5341,  Thereby  Occasion- 
INO  InjuhV  to  Plaintiff. 
(Title.) 

The  plaintiffs  residing  at  No.  95  Goerck  street.  In  the  borough 
of  Manhattan,  city,  county  and  State  of  New  York,  says; 

1.  That  the  defendant,  Antonio  Carlo,  at  the  times  herein- 
after mentioned  was  the  owner  and  had  control  of  a  building 
and  premises  known  as  No.  40  West  Twenty-fifth  street,  in  the 
city  of  Bayonne,  county  of  Hudson,  and  Ktate  of  New  Jersey, 
portions  of  which  building  consisting  of  separate  apartment." 
were  rented  out  by  defendant  to  various  persons  as  places  of 
abode;  that  defendant  reser^-ed  to  himself  control  of  the  hall- 
ways, lobbies  and  staircases  of  said  building  and  used  in  com- 
mon as  the  sole  means  of  access  to  and  egress  from  the  upper 
apartments  in  said  building  from  and  to  the  adjoining  street. 

2.  That  the  said  building  was  a  tenement  house  having  two 
ilats  or  apartments  on  each  floor,  and  at  the  times  hereinafter 
mentioned  was  rented,  leased,  let  or  hired  out  to  be  occupied 
and  was  occupied  as  the  home  or  residence  of  at  least  three 
families  living  independently  of  each  other  and  doing  their 
waahinlg  and  cooking  upon  the  premises. 

3.  That  the  said  defendant  was  bound  and  ex|iected  to  keep 
a  proper  light  burning  in  the  public  hallways,  near  the  stairs, 
upon  the  entrance  floor,  and  to  keep  a  light  burning  upon  the 
second  floor  above  the  entrance  floor  of  such  house,  every  night 
throughout  the  entire  year,  and  upon  all  other  floors  of  such 
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'A!,  at.'',  A.f.^'.fj.i  ,,i/:,t  ..'i  -Ji.'i  r-j..»ji-  »;;h  i^-  ttninii,  in 

.*,  '(r,3l,,  nt  Oc  t.(r.t:^  ii-reir.afttjr  it,';riLi',ii«i.  i;.^  .iefen.laat 
iiiy.iytitl-  Hint  iir''.i-'-'.y  ifiainlaiiii^]  -ai<l  hal^wiv  in  a  dark- 
(•)..'!  i.i.<l  rifi)i;?Kl-:'l  M.ri'liii'.n,  an-l  faile-l  an.]  wholly  omine<i 
In  nil')  'l.'I  ii',[  (ifAi'lir  anri  inajniain  any  lights  in  ^ai.]  hallway. 

(J,  'DiHf,  ojp  i>r  ui^iiil  il.r;  ais!t  ilay  of  Dettniljer,  1&I2,  Sarah 
Knrf(;iJH(i,  U)w  of  ihi:  (iljiidtitfn  herein,  while  [tasking  through 
Ihc  (iiiMir  htillway  hwiiufi  to  the  direct,  wari  (-auted  to  fall  and 
flid  full  while  |iH»-iiif(  'I'lwn  xaid  fltaire  at  the  Bret  floor  thereof.. 
Iiy  reiiHori  of  Ihe  al.w-rice  of  any  lights  therein  and  its  darkennl 
niid  II n lighted  eomlition,  and  thiti  without  any  fault  or  negli- 
K«ii''e  on  the  fiart  of  the  Haid  Harah  Kargman. 

7.  Thill  iiH  11  result  of  Kwid  fall  the  »aid  Sarah  Kargman  waa 
wvi'i'i'ly  wounded,  hruiwid,  and  injured  in  and  about  her  body, 
iiniiN  and  IIiiiIim,  her  nurvoux  xystem  shocked,  and  she  became- 
mIcIc,  nnri)  iind  dioiibli^d  and  wan  confined  to  her  bed  and  her 
lifiiiiii  for  Mitiiii  tiiiK'.  and  wat<  obliged  to  and  did  employ  medi- 
cal niil  iiihI  lit  tendance. 

The  (diiitiliir  Surah  Kiirnman  demands  aa  damages  the  sum 

iif  fn.ooo.oo. 

h'nr  a  ne]iai'ale  and  dislinet  cnuxc  of  action,  the  plaintiff  Meyer 
Kiii'KUuiu  further  allegew: 

M.  Tluit  prior  to  the  loiumencement  of  this  action  and  at 
Hiiten  heix'iniirier  ineiilioned,  the  said  Sarah  Kargman  was  and 
(•till  I'lUitinueN  |o  he  plniiitifTs  wife,  and  as  such  wife  has  lived 
and  iH)hiihileil  with  the  plainlilT.  her  hushaml.  in  Xew  York  City 
ill  the  Stiite  of  New  York. 

!'.  That  pluiiitiff  herein  then  was  and  ever  since  has  been  a 
householder  in  siiid  city,  and  was  and  ever  since  has  been  sup- 
poi'liii>;  BUiI  pitividiiijr  for  his  -<tiid  wife:  and  that  prior  to  the 
liiiKv*  herriiiiifter  uieutioneil  she  was  in  gixnl  health  and  fully 
.■rt|>ctlile  of  ivvfonuitii:  and  Hetimlly  did  |HTform  all  the  duties 
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of  housekeeper  in   their   dwelling  for   tlie   plaintiff,  licr  said 
husband. 

10.  That  in  consequence  of  the  injuries  sustained  by  his  wife, 
Sarah  Kargman,  as  referred  to  in  paragraph  "seven"  of  thi» 
complaint,  she  has  been  unable  to  perform  her  household  duties 
in  the  same  manner  as  prior  to  her  said  injuries. 

11.  That  in  consequence  of  said  injuries  plaintiff  has  been 
deprived  of  the  services  of  his  said  wife  and  his  comfort  and 
happiness  has  been  impaired,  and  was  obliged  to  and  did  expend 
moneys  for  his  said  wife  for  medical  aid  and  attendance. 

The  plaintiff  Meyer  Kargman  demands  as  damages  the  sum 
of  $1,000.00. 

David  Lisnow, 

Attorney  for  Plaintiff. 

Note:    Complaint  held  good  in  Kargman  v.  Carlo,  90  A. 
S9iS.    Judgment  for  plaintiff  a^a-med  by  Court  of  Errors. 


No.  179.  Complaint  By  Pedestbian  Against  Owner  of 
Premises  fob  Injuries  From  the  Springing  of  a  Defective 
Cellar  Door  on  Which  He  Stepped. 

Hudson  County  Circuit  Court. 
(Title.) 

The  plaintiff,  Joseph  I.  Kelly,  residing  at  So.  126  Bostwick 
avenue,  Jersey  City,  Xew  Jersey,  says  that — 

1.  Defendant,  Lembeck  &  Betz  Eagle  Brewing  Company,  is  a 
corporation  of  the  State  of  New  Jersey,  and  was  such  on  January 
28th,  1913.  Said  corporation  on  said  date  was  the  owner  of 
the  brick  building  and  lot  known  as  341  Jackson  avenue,  Jersey 
City,  New  Jersey;  prior  to  said  date,  said  defendant  leased  the 
store  floor  of  said  brick  building  to  defendant,  Henry  Belirmann, 
for  six  years,  commencing  May  1st,  1909;  said  store  floor  is 
now  in  the  possession  of  the  defendant,  Gus.  A.  Gminder,  and 
was  in  possession  of  said  Gus.  A.  Gminder  on  January  28tb,  1913. 

3.  In  the  street  in  front  of  said  store  floor  of  said  building, 
forming  a  part  thereof  and  level  therewith,  there  was,  on  January 
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28th,  1913,  an  opening  about  six  feet  long  and  about  five  feet 
wide,  leading  into  the  cellar  of  said  building,  which  opening 
waa  covered  by  a  pair  of  metal  doors  to  prevent  pedestrians 
from  falling  therein  when  passing  over  the  same,  along  said 
street. 

3.  The  said  opening  was  used  and  maintained  by  the  defend- 
ants as  an  entrance  to,  and  an  exit  from  the  cellar  of  said  build- 
ing aforesaid. 

4.  On  January  28th,  1913,  the  said  defendants,  carelessly  and 
negligently  permitted  and  allowed  said  pair  of  metal  doora  to 
become  worn,  slippery  and  out  of  repair,  so  that  when  aaid 
plaintiff  was  walking  along  said  street  and  stepped  on  said  doors 
he  slipped,  fell  and  was  precipitated  to  the  ground  with  great 
force  and  violence. 

5.  As  a  result  thereof,  plaintiffs  knee  cap  was  broken  and 
pushed  more  than  twelve  inches  from  its  proper  place,  necessi- 
tating a  severe  and  painful  operation  for  the  purpose  of  having 
same  reset,  and  thereafter  and  up  to  the  time  of  bringing  this 
suit,  the  plaintiff  has  undergone  and  is  undergoing  great  pain 
und  suffering,  and  will  in  the  future  suffer  groat  pain  from  said 
injury  resulting  from  said  fall;  said  injury  is  permanent,  and 
the  plaintiff's  said  leg  will  always  be  stiff  at  the  knee,  so  that 
he  will  be  unable  to  bend  the  same. 

By  reason  of  said  injury  the  plaintiff  has  teen  unable  to 
perform  his  usual  work  as  a  hrakeman  and  has  suffered  loss  of 
wages  amounting  to  the  sum  of  one  hundred  and  fifteen  dollars 
per  month  and  has  also  been  obliged  to  expend  large  sums  of 
money  for  medicines  and  medical  attention ;  because  of  the  perma- 
nent character  of  said  injurv  he  will  be  unable  at  any  time  in 
the  future  to  resume  his  said  occupation  as  brakeman  and  will 
continue  to  suffer  loss  of  wages,  and  will  be  obliged  to  continue 
for  a  long  time  to  come  payment  for  medicines  and  for  medical 
attention. 

Plaintiff  demands  twenty  thousand  dollars  damages. 
Collins  &  Corbin, 
Attorneys  of  Plaintiff. 

Note:  From  KeJly  v.  Lembeck  &  Beti,  etc.,  Co.,  9g  A.  S8S; 
aifirmed,  Court  of  Errors,  94  A.  1103. 
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Xo.  180.    Complaint.     Slander  of  Title  in  Assehtisg 
That  Plaintiff's  Title  Was  Xot  Good  and  Mahketable, 
Wheheby  Plaintiff  Jast  the  Sale  of  His  Land. 
(Title.) 

Plaintiff,  residing  at,  etc.,  says  that — 

1.  Before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendant  hereinafter  mentioned,  the  plaintiff  was  seized 
in  fee,  free  from  all  incumbrances  with  a  good  and  marketable 

title  of  and  in  certain  land  and  premises  situate  in  the 

of ,  county  of ,  and  State  of  New  Jersey, 

bounded  and  described  as  follows  {descripUon) ,  with  appurte- 
nances. 

2.  Being  desirous  of  selling  the  same,  the  plaintiff  for  that 

purpose,  heretofore,  to  wit,  on  the day  of , 

19. . .,  at  (venue)  put  up  and  exposed  the  same  for  sale  by  one 
H.  H.  &  Co.,  real  estate  brokers  in  the  county  aforesaid,  in  order 
that  the  said  land  might  be  sold  for  the  plaintiff. 

3.  At  the  time  and  place  last  aforesaid,  after  expending  a 
great  sum  of  money  and  trouble,  the  said  H.  H.  &  Co.  procured 
one  I.  K.  to  purchase  the  said  land  of  the  plaintiff  for  the  sum 

of  $ ,  and  were  about  to  execute  the  agreement  of  sale, 

when  the  defendant,  well  knowing  the  premises,  but  contriving 
and  falsely  and  fraudulently  intending  to  injure  the  plaintiff, 
and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff 
did  not  have  a  good  and  marketable  title  free  from  all  incum- 
brances of  and  in  the  said  lands,  and  to  hinder  and  prevent  the 
plaintiff  from  selling  or  disposing  of  his  said  lands  to  the  said 
I.  K.  or  to  any  other  person,  and  to  cause  and  procure  the 
plaintiff  to  sustain  and  be  put  to  divers  great  expenses  attending 
the  exposure  for  sale  of  hie  property  and  to  vex,  harass,  oppress 

and  injure  the  plaintiff,  did  on  the day  of , 

aforesaid,  at  (venue)  aforesaid,  wrongfully,  injuriously,  falsely, 
fraudulently  and  maliciously  assert  and  represent  to  the  said 
I.  K.  and  in  the  presence  and  hearing  of  several  persona  there 
present,  of  and  concerning  the  said  lands  and  the  title,  estate 
and  interest  of  the  plaintiff  therein,  that  the  plaintiffs  grantor 
was  insane  at  the  time  of  the  execution  of  J;]ie  deed,  and  further 
that  the  premises  were  so  restricted  that  it  was  impossible  to 
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build  a  factory  thereon,  meaniog  thereby  that  the  plaintiff's 
title  to  said  lands  was  not  good  and  marketable  and  free  from 
incumbrances  {or  as  the  facts  may  be,  stating  the  words  with 
the  appropriate  innuendoes). 

4.  By  reason  of  the  speaking  of  the  Eaid  several  false  and 
malicious  words  by  the  defendant  as  aforesaid  the  title  of  the 
plaintiff  in  and  to  the  said  lands  and  premises,  with  the  ap- 
purtenances was  and  is  brought  into  great  disrepute. 

5.  And  thereby  not  only  was  the  said"  I.  K.,  who  otherwise 
would  have  purchased  the  said  premises,  prevented  from  so  doing 
and  from  thence  declined  to  purchase  the  same,  but  many  other 
persons,  who  were  willing  to  deal  and  would  have  otherwise  dealt 
with  the  plaintiff  and  his  agents  the  eaid  H.  H.  &  Co.  for  the 
sale  thereof,  have  been  deterred  and  prevented  from  doing  the 
same  and  have  wholly  desisted  therefrom,  and  the  said  plaintiff 
has  been  thereby  hindered  and  prevented  from  selling  and  dis- 
posing of  his  said  land  and  premises,  and  has  thereby  not  only 
lost  and  been  deprived  of  all  the  advantages  and  emoluments 
which  he  might  and  would  have  derived  and  acquired  from  the 
sale  thereof,  but  has  been  forced  and  obliged  to  pay  the  sum 

of  $ in  and  about  the  said  exposure  to  sale,  and  the 

expenses  incidental  thereto. 


Attorney. 
Note:  See'section  106,  page  83,  supra. 


No.  181.       CoMPLAiKT.     Meohanic's  Lien.     Action  bt 
Architect  Aqainbt  Buildeb,  Owner  and  Mortoaobes. 
Hndson  County  Circuit  Court. 
(Title.) 
Plaintiff,  who  resides  in  the  town  of  West  New  York,  in  the 
county  of  Hudson  and  State  of  New  Jersey,  says  that — 

1.  On  the  tenth  day  of  July,  nineteen  hundred  and  eleven, 
at  West  New  York,  N,  J.,  the  plaintiff,  Joseph  Tiirck,  entered 
into  a  written  contract  with  the  defendants,  Joseph  Dalio  and 
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Laura  Dalio,  to  furaiah  them  with  general  working  plans  and 
ppeei  fications  for  the  proposed  buildinga  to  be  erected  on  lota 
numbered  one  hundred  and  fourteen  (114)  and  one  hundred 
and  fifteen  (115)  Willow  avenue,  in  the  township  of  JJorth 
Bergen,  and  also  to  do  the  necessarj-  Buperintcndence  of  the 
work;  a  copy  of  which  contract  is  hereto  annexed  and  made  a 
part  hereof. 

2.  By  the  terms  of  said  contract  said  plaintiff  agreed  to  fur- 
nish working  plans  and  superintend  the  work  in  the  erection 
and  completion  of  said  buildings  for  the  price  of  two  hundred 
and  seventy-eight  dollars,  and  the  said  defendants  agreed  to  pay 
the  said  plaintiff  for  doing  said  work  the  said  sum  of  two  hundred 
and  seventy-eight  dollars  in  the  manner  provided  tor  said  pay- 
ments in  said  contract ;  that  the  said  plaintiff  had  become  en- 
titled to  such  payments  by  reason  of  having  done  all  the  work 
and  superintendence  as  required  by  said  contract. 

3.  On  the  twenty-second  of  May,  nineteen  hundred  and 
twelve  (lay  reiiuf),  the  said  plaintiff  completed  and  finished 
the  entire  work  under  said  contract  and  thereupon  applied  to 
the  said  owners  for  the  amount  due  under  said  contract  and  the 
same  was  refused. 

4.  On  May  15th,  1912,  the  said  Laura  Dalio  and  Joseph  Balio, 
her  husband,  conveyed  said  premises  to  one  Jasper  S.  Allard  for 
the  benefit  of  certain  creditors  who  refrained  from  commencing 
Hen  claim  suits  thereon,  and  the  said  plaintiff  applied  to  the  said 
Jaspar  S.  Allard  for  the  amount  due  to  said  plaintiff  and  the 
same  was  refused. 

5.  The  said  plaintiff  avers  and  in  fact  says  that  said  debt  is 
by  virtue  of  an  act  of  the  legislature  entitled  "An  act  to  secure 
to  mechanics  and  others  payment  for  their  labor  and  materials 
in  erecting  any  building,"  approved  June  14th,  1898,  and  the 
several  supplements  thereto  and  amendments  thereof,  a  lien  on 
certain  buildings  and  curtilages  described  as  follows: 

6.  The  said  buildings  are  two  two-story  brick  dwelling  houses 
on  a  lot  or  curtilage  situate  on  the  northwest  comer  of  Willow 
Avenue  and  Van  Buren  Place,  in  the  Township  of  North  Bergen, 
in  the  County  of  Hudson  and  State  of  New  Jersey,  and  which 
on   a  certain  map  entitled  "Supplementary  Map  to  Map  'C 
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Propfny  klonjring  to  James  H.  Sjines,  at  New  Durham,  Toini- 
t^liip  of  Xortli  Bergen,  Hudson  Countv,  N.  J-,  lying  in  Cotmty 
Block  No.  2305,  Thomaa  H.  McCann,  Civil  Engineer,"  are 
marked,  known  and  designated  as  lots  numbered  one  hundied 
and  lourtwn  (114)  and  one  hundred  and  fifteen  (11a)  in  block 
numU'red  pix  (B),  and  Ijeing  of  tlie  size  and  dimensions  as 
vhowji  on  said  map,  and  each  of  said  buildings  and  the  lot  or 
curtilage  whereon  the  same  is  erected  and  upon  which  this  Uen 
IB  chiimed  may  be  described  as  follovs,  viz. : 

7.  The  first  building  ia  a  two-st^iry  two-family  brick  dwelling 
on  a  lot  or  curtilage  situated  in  the  Township  of  North  Bergen, 
in  the  County  of  Hudson  and  State  of  Xew  JerBey>  and  more 
particularly  described  as  follows:  {Description  of  premises  by 
metes  and  bounds.) 

8.  The  second  building  is  a  two-story  two-family  brick  dwell- 
ing on  a  lot  or  curtilage  sitiiated  in  the  township  of  North 
Bergen,  in  the  county  of  Hudson  and  State  of  New  Jersey,  and 
more  particularly  described  as  follows:  {Description  of  premises 
by  nieies  and  bounds.) 

d.  And  the  said  Joseph  Turck,  claimant,  does  hereby  divide  and 
apportion  the  same  among  the  said  buildings  in  proportion  to 
the  value  of  the  materials  furnished  to,  and  the  labor  performed 
for  each  of  said  buildings,  and  does  state  the  amount  so  appor- 
tioned to  each  of  Kiich  buildings  as  follows,  viz. :  To  the  first 
building  and  its  loi  or  curtilage  above  described  the  sum  of  one 
hundred  and  thirty-nine  ($139.00)  dollars;  to  the  second  build- 
ing and  its  lot  or  curtilage  above  described  the  sum  of  one  hun- 
dred and  thirty-nine  ($139.00)  dollars. 

DiPPEL  &  DlPPEL, 

Attorneys  for  Plaintiff. 

Hote:  Complaint  in  Turck  v.  AUard,  94  A.  583.  Judgment 
for  plaintiff  affirmed  by  Ccurt  of  Errors. 
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So.  182.    Comprint.     Mechanic's  Lien  Suit  Against 

BniLDEB  AND  OwNEB. 

Essex  County  Circuit  Court. 

{Title.) 
The  plaintiff,  E.  M.  Waldron  &  Co.,  a  corporation,  with  its 
principal  office  at  Newark,  Essex  County,  New  Jereey,  says: 

1.  At  the  limes  hereinafter  stated,  defendant  was  the  owner 
of  a  plot  of  land  upon  whjeh  there  was  a  certain  building,  which 
said  building  the  said  defendant  was  then  about  to  repair, 
which  land  is  described  as  follows: 

AH  those  certain  tracts  or  parcels  of  land  and  premises  situate, 
lying  and  being  in  the  City  of  Newark,  County  of  Essex  and 
State  of  New  Jersey;    (Descripiion  hy  metes  cuid  bounds.) 

2.  On  March  21,  1912,  plaintiff  and  d^endant  execiited  an 
agreement  for  the  necessary  repairing  of  the  building  on  said 
land,  a  copy  of  which  agreement  is  hereto  annexed,  and  made  a 
part  hereof. 

3.  On  May  31,  1912,  plaintiff  received  from  the  architects  a 
certificate  that  plaintiff  was  entitled  to  a  payment  of  $5,000.00 
by  the  terms  of  contract,  and  that  thereupon  a  payment  of 
$5,000.00  then  became  due  from  defendant  to  plaintiff. 

4.  The  defendant  waived  strict  performance  of  the  contract 
at  the  time  specified,  and  plaintiff  finished  the  entire  work  on 
October  28,  1913. 

5.  On  November  15,  1912,  plaintiff  received  from  the  archi- 
tects a  certificate  that  plaintiff  was  entitled  to  a  payment  of 
$6,060.00  by  the  terms  of  said  contract,  and  a  further  payment 
of  $6,060,00  then  became  due  from  defendant  to  plaintiff. 

6.  Defendant  has  not  paid  either  of  said  payments,  or  any  part 
thereof,  and  defendant  atill  owes  the  ■whole  amount  of  said  con- " 
tract,  that  is,  $11,060.00,  to  said  plaintiff  with  interest  as 
hereinafter  demanded. 

7.  Plaintiff  has  performed  all  the  terms  and  conditions  of 
said  contract  on  its  part,  ex(«pt  as  to  completing  the  work  at  the 
time  specified  in  said  contract,  which  said  time  was  extended 
and  strict  performance  waived  by  the  defendant. 

8.  Said  debt  is  a  Hen  upon  said  building  and  land  by  virtue 
of  the  provisions  of  an  act  entitled  "An  aof  to  secure  to  me- 
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chanics  ai'd  others  payment  for  their  labor  and  raateriaia  in 
erecting  any  building." 

Pl&jntiif  demamlB  as  damages  $5,000.00  with  interest  from 
May  31,  1912,  and  $6,060.00  with  interest  from  December  1, 
1912. 

Frank  E.  Bradner, 
Attorney  of  Plaintiff. 

Note:  Complaint  filed  in  E.  M.  Waldron  »fi  Co.  v.  Qilmore, 
95  A.  Ifi9.    Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 


Xo.  18.1.  Complaint.  Action  for  Injihies  Sustained  is 
Falling  Down  Stairs  of  Moving  Picture  Theatre. 

Hudson  Circuit  Court, 
(Title.) 
The  ])laiutitT  who  resides  at  N'o.  141  Jackson  avenue,  Jei-sey 
City,  in  the  county  of  Hudson,  says  that — 

1.  The  plaintiff  on  the  27th  day  of  October,  1914,  at  the  city 
of  Jersey  Citj',  was  by  the  defendants  invited  into  a  certain  close 
or  premises  known  aa  tlie  Apolla  Theatre,  corner  of  Jackson 
avenue  and  Wilkinson  avenue,  Jersey  City,  used  by  the  de- 
fendant as  a  place  of  amusement,  into  which  place  of  amuse- 
ment the  plaintiff  was  invited  to  go  by  the  defendants  upon  the 
payment  of  a  sum  of  money,  which  she  paid  and  then  entered 
the  said  place  of  amusement,  and  while  she  was  in  the  said 
place  of  amusement,  upon  said  invitation  of  the  defendants  as 
aforesaid  and  while  endeavoring  to  leave  the  same,  and  while 
using  due  care  for  her  safety,  by  reason  of  the  negligence  of 
the  defendants  she  was  hurt  hy  falling  down  and  injured  as 
hereinafter  set  forth. 

2.  The  negligence  of  the  defendants  consisted  in  this,  that 
although  they  maintained  a  moving  picture  theatre  which  was 
kept  dark,  and  although  there  was  a  stairway  in  tlie  place  which 
it  was  necessary  for  the  plaintiff  to  use  to  leave  the  said  place, 
yet  the  defendants  did  not  use  reasonable  care  to  supply  a  person 
to  direct  the  plaintiff  how  to  leave  the  premises,  although  it 
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was  necessary  in  the  exercise  of  reasonable  care  that  they  should 
do  BO,  but  on  the  contrary  did  not  afford  the  plaintiff  any  as- 
eistance  in  leaving  the  said  place,  and  while  attempting  to  leave 
the  Eaid  place  and  descending  a  certain  stairway,  by  reason  of 
the  darkness  and  by  reason  of  the  fact  that  the  stairway  was 
constructed  in  such  a  manner  that  it  was  extremely  steep  and 
was  interrupted  in  descent  by  a  platform,  which  by  the  nature 
of  its  construction  would  lead  a  person  using  reasonable  care 
to  believe  that  it  was  the  bottom  of  the  stairway,  but  tlie  said 
stairway  did  not  end  on  this  platform,  but  continued  beyond  it, 
and  was  so  maintained  in  darkness  by  the  defendants  at  all 
times  mentioned  herein,  and  by  reason  of  the  fact  that  no  person 
had  instructed  or  warned  her  of  the  danger  and  she  was  unaware 
of  the  said  danger  and  by  reason  of  the  facts  before  set  forth, 
without  fault  on  her  part,  she  fell  and  received  injuries  to  her 
knee  and  leg. 

The  plaintiff  expended  for  medical  expenses  $100.00. 

The  plaintiff  demands  $10,000.00  damages. 

Alez.  Simpson, 

Attomey  of  Plaintiff. 

Note:   Complaint  from  Andre  v.  Mcrtens,  96  A.  SOS.    Judg- 
ment for  plaintiff  a/firmed  by  Court  of  Errors. 


No.  184.  Comprint  for  Monet  Loaned  to  Defendant  on 
Certificates  of  Indebtedness,  the  Monet  to  Be  Used  in 
Makino  a  Municipal  Improvement. 

Supreme  Court  of  New  Jersey. 
Bergen  County. 
(Title.) 
The  plaintiff  having  its  place  of  business  in  the  borough  of 
Carlstadt  in  said  county  of  Bergen,  says: 

1.  On  the  following  date,  to  wit,  the  17th  day  of  June,  in  the 
year  1908,  at  (lay  venue),  Alonzo  Chamberlain,  Charles  Boesch, 
George  Kiel,  Henry  J.  Von  Glahn,  William  W.  McKenzie, 
Metcher  W.  Hatfield,  William  J.  Schweickert,  Edward  W.  Wil- 
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helm,  Williani  J.  Zuber,  S.  V.  Morris,  Herman  F.  Lemmermanii, 
Walter  E.  Baker,  Jesse  A.  Powelson  and  George  Elwood,  being  ten 
and  more  citizens  of  this  state,  presented  in  open  court,  to  the 
Court  of  Common  Pleas  of  the  county  of  Bergen,  their  duly  veri- 
fied petition  in  writing,  in  which  they  set  forth  that  they  deemed 
it  necessary  for  the  public  health  that  the  marsh,  swamp,  bog, 
meadow,  or  low  or  wet  lands  lying  partly  in  tlie  borough  of  Hae- 
brouck  Heights  and  partly  in  the  townsliip  of  Lodi,  in  the  county 
of  Bergen  and  Slate  of  New  Jersey,  and  described  as  bounded 
•  •  •  be  drained  in  the  manner  contemplated  by,  and  ac- 
cording to  the  provisions  of  the  statute  in  such  case  made,  and 
provided,  to  wit,  an  act  entitled  "An  act  to  provide  for  the 
drainage  of  any  pond,  artificial  reservoir,  marsh,  swamp,  bc^, 
meadow,  low  or  wet  lands  where  the  same  is  necessary  for  the 
public  health."  Approved  March  Slat,  1903  (being  chapter  93 
of  the  laws  of  1903),  and  the  several  supplements  thereto  and 
amendments  thereof. 

9,  In  which  petition  tJiey  further  set  forth  the  names  of  all 
owners  of  lands  likely  to  be  affected  by  tlie  proceedings,  so  far 
as  to  them  known,  and  prayed  for  the  appointment  of  three 
commissioners  for  the  purposes  and  with  the  powers  set  forth 
in  the  statute  aforesaid,  in  such  case  made  and  provided. 

3.  Of  which  said  application  and  of  the  day  on  which  the 
same  was  intended  to  be  made,  notice  waa  duly  given  by  adver- 
tisements in  writing,  under  the  bands  of  at  least  two  of  said 
petitioners,  set  up  in  three  of  the  most  public  places  in  each 
municipality  in  which  any,of  the  premises  proposed  to  be  drained 
are  situate. 

4.  And  thereupon,  the  said  Court  of  Common  Pleas,  on  due 
proof  made  that  the  advertisements  aforesaid  had  been  set  up 
according  to  law,  and  being  satisfied  that  said  petition  was  in 
due  form,  appointed  Frank  Campbell,  William  J.  Zuber  and 
Charles  H.  Koeter,  three  persons  who  were  freeholders  in  said 
county,  who  were  not  interested  in  said  premises  or  any  of  them, 
and  one  of  them,  to  wit,  Frank  Campbell,  was  a  civil  engineer 
or  surveyor,  commiBsioners  to  hear  and  determine  first  whether 
the  drainage  petitioned  for  is  necessary  to  the  public  health, 
and  second,  through  what  lands  it  is  neceBsary  in  order  to  drain 
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the  premises  in  question,  that  a  ditch  or  ditches,  or  other  chan- 
nels for  the  free  passage  of  water  should  be  constructed  or  opened, 
and  to  take  such  further  and  other  steps  with  reference  thereto, 
ae  in  and  by  the  said  statute  in  such  case  made  aud  provided, 
are  provided  for, 

5.  And  thereupon  afterwards,  the  said  commissioners,  having 
made,  subscribed  and  filed  with  the  clerk  of  the  said  Court  of 
Common  Pleas,  each  an  oath  that  he  would  faithfully  discharge 
the  duties  of  his  office  to  the  best  of  his  knowledge  and  ability, 
met  and  organized,  by  appointing  one  of  their  number  chairman 
and  another  as  treasurer. 

6.  And  thereupon  afterwards,  the  said  commissioners,  after 
five  days'  notice  in  writing  to  the  said  petitioners,  and  the  parties 
named  in  said  petition,  given  by  mailing  the  same  in  a  post- 
paid wrapper  to  the  last  known  post-oflRce  address  of  the  said 
respective  parties,  proceeded  by  personal  view  of  the  premises, 
examination  of  witnesses  under  oath  and  otherwise,  to  determine 
whether  the  drainage  petitioned  for  was  necessary  to  the  public 
health,  and  on  the  following  day,  to  wit,  the  34th  day  of  July, 
1908,  at  Little  Ferry,  to  wit,  Hackensack,  in  said  county  of 
Bergen,  did  determine  that  the  said  drainage  petitioned  for  was 
■necessary  to  the  public  health. 

7.  And  thereupon  afterwards,  the  said  commissioners  caused 
to  be  made  an  accurate  survey  of  the  lands  and  premises,  which 
might  be  affected  by  said  drainage,  and  a  map  thereof,  showing 
all  the  lands  and  premises  to  be  drained  and  which  might  be 
specially  benefited  thereby,  the  number  of  acres  in  each  separate 
tract,  the  names  of  the  owners  and  occupants  thereof,  so  far  as 
ascertainable,  the  relative  levels  of  each  tract,  and  the  width, 
depth  and  slope  of  the  sides,  shape  and  course  of  such  ditch  or 
ditches  or  other  channels  for  the  free  passage  of  water  as  they 
■deemed  necessary  for  the  drainage  of  said  lands  and  premises. 

8.  And  thereupon  afterwards,  to  wit,  on  the  SSth  day  of 
April,  in  the  year  1909,  the  said  commissioners  filed  in  the  office 
of  the  clerk  of  the  said  Court  of  Common  Pleas,  their  determi- 
nation aforesaid,  signed  by  them  and  a  copy  of  said  map  and 
survey,  and  gave  due  notice  of  such  filing  to  all  whom  it  might 

I  by  publishing  such  notice  once  a  week  for  at  least  two 
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successive  weeks  in  a  newspaper  published  in  this  state  and  cir- 
culating in  the  municipalities  where  said  premises  are  situated. 

9.  And  thereupon  afterwards,  after  the  expiration  of  the  time 
limited  for  appeals,  no  party  having  appealed  from  said  deter- 
mination, the  said  commifisioners  proceeded,  with  due  diligence, 
to  drain  the  said  lands  and  premises  mentioned  and  described 

,in  said  petition  and  in  the  commissioners'  said  report  of  their 
said  determination,  and,  to  that  end,  did  proceed  to  construct, 
alter,  deepen,  widen,  and  straighten  drains,  ditches,  and  other 
channels  for  the  free  passage  of  water,  in  accordance  with  the 
plans  by  the  said  commissioners  adopted  as  aforesaid. 

10.  And  thereupon,  in  order  to  raise  funds  for  the  construc- 
tion of  sjiid  ditches,  drains,  and  channels,  as  well  as  to  pay 
damages  and  awards,  which  said  funds  it  was  necessary  to  raise 
before  any  assessment  therefor  could  be  made  and  collected,  the 
said  commissioners,  on  the  following  date,  to  wit,  the  27th  day 
of  April,  in  the  year  1909,  with  the  approval  of  the  said  Court 
of  Common  Fleas,  borrowed  of  the  plaintiff  the  sum  of  $5,000 
upon  their  five  certain  certificates  of  indebtedness,  each  dated 
the  27th  day  of  April,  in  the  year  1909,  and  certifying  that  said 
commissioners  were  indebted  to  the  plaintiff  in  the  sum  of 
$1,000,  payable  with  interest  from  date,  ^n  the  27th  day  of 
April,  in  the  year  1910,  which  said  certificates  were  all  of  the 
tenor  of  the  copy  of  one  of  thera  which  ia  hereto  annexed  and 
marked  "A,"  and  is  hereby  referred  to,  and  made  part  of  this 
complaint,  and  for  the  purposes  aforesaid,  under  the  like  necea- 
city,  and  with  the  like  approval,  aforesaid,  said  commissioners, 
on  the  following  date,  to  wit,  on  the  27th  day  of  July,  in  the 
year  1909,  borrowed  of  the  plaintiff  the  further  sum  of  $5,000 
upon  their  five  certain  other  certificates  of  indebtedness,  all  of 
the  tenor  of  the  copy  of  one  of  them  which  is  hereto  annexed 
and  marked  "B,"  and  is  hereby  referred  to  and  made  part  of 
this  complaint;  and  for  the  purposes  aforesaid,  under  the  like 
necessity,  and  with  the  like  approval,  aforesaid,  said  commis- 
sioners on  the  following  date,  to  wit,  the  30th  day  of  November, 
in  the  year  1909,  borrowed  of  the  plaintiff,  the  further  sum  of 
$5,000  upon  their  five  certain  other  certificates  of  indebtedness, 
all  of  the  tenor  of  the  copy  of  one  of  them  which  is  hereto 
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auDexed  and  marked  "C,"  and  is  hereby  referred  to  and  made 
part  of  this  complaint 

11.  And  thereupon  afterwards,  to  wit,  on  the  37th  daj  of 
April,  in  ttie  year  1910,  upon  the  surrender  by  the  plaintiff,  of 
said  first  above-mentioned  five  certificates  of  indebtedness  "A," 
the  said  commissionere  paid  to  the  plaintifE  the  interest  then 
due  and  accrued  thereon,  and  with  the  approval  of  said  GourC 
of  Common  Pleas,  for  further  securing  the  principal  debt  of 
$5,000  aforesaid,  issued  to  the  five  certain  other  renewal  ce^^ 
tificates  of  indebtedness,  all.  of  the  tenor  of  the  copy  of  one  of 
them  which  is  hereto  annexed  and  marked  "DEFGH,"  and  is 
hereby  referred  to  and  made  part  of  this  complaint;  and  also 
afterwards,  to  wit,  on  the  27th  day  of  July,  in  the  year  1910, 
upon  the  surrender  by  the  plaintiff  of  the  secondly  above-men- 
tioned five  certificates  "B"  of  indebtedness,  the  said  commis- 
sioners, with  the  approval  of  said  Court  of  Common  Pleas,  for 
further  securing  the  said  principal  debt  and  the  interest  due 
thereon,  amounting  to  the  sum  of  $5,300  in  the  whole,  issued 
to  the  plaintiff  six  certain  renewal  certificates  of  indebtedness, 
five  of  the  tenor  of  the  copy  of  one  of  them  which  is  hereto 
annexed  and  marked  "IJKLM"  and  one  of  the  tenor  of  the 
copy  thereof  which  is  hereto  annexed  and  marked  "N,"  and 
which  are  hereby  referred  to  and  made  part  of  this  complaint; 
and  also  afterwards,  to  wit,  on  the  30th  day  of  November,  in 
the  year  1910,  upon  the  surrender  by  the  plaintiff  of  the  five 
certificates  of  indebtedness  "C,"  thirdly  above  mentioned,  the 
said  commissioners,  with  the  approval  of  said  Court  of  Com- 
mon Pleas,  for  further  securing  the  said  principal  debt  and  the 
interest  due  thereon,  amounting  in  the  whole  to  the  sum  of 
$5,300,  issued  to  the  plaintiff  six  certain  other  renewal  certifi- 
cates of  indebtedness,  five  of  the  tenor  of  the  copy  of  one  of 
them  which  is  hereto  annexed  and  marked  "OPQRS,"  and  one 
of  the  tenor  of  the  copy  thereof  which  is  hereto  annexed  and 
marked  "T,"  and  which  are  hereby  referred  to  and  made  part 
of  this  complaint, 

13.  And,  as  the  plaintiff  avers,  the  said  seventeen  certificates 
of  indebtedness  lastly  above  mentioned  (and  herein  designated 
by  the  letters  D  to  T  inclusive)  were  issued  by  said  commis- 
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sioners  ai-  aforeeatd,  for  the  purpose  of  providing  for  the  pay- 
ment of  the  costs,  damages  and  expenses  of  the  drainage  under- 
taken by  them,  as  aforesaid,  under  the  provisions  of  the  act 
entitled.  "An  act  to  provide  for  the  drainage  of  any  pond, 
artificial  re^iervoir,  marsh,  swamp,  1k^,  meadow,  low  or  wet 
lands,  where  the  same  is  necessary  for  the  public  health,"  ap- 
proved llarch  31i-t,  1303,  and  the  various  supplements  and 
amendmcntg  thereto;  the  said  commissioners  were  appointed  aa 
aforesaid  under  said  act ;  the  said  renewal  certificates  of  indebted- 
ness, and  all  and  singular  the  same,  and  the  indebtedness  se- 
cured thereby,  together  with  interest  thereon,  became  due  and 
payable  to  the  plaintiff  on  the  following  date,  to  wit,  on  the 
first  day  of  December  last  past,  and  were  not  then  paid  in 
whole  or  in  part,  nor  have  at  any  time  since  been  paid,  in  whole 
or  in  part;  the  said  drained  district  lies  partly  within  the  ter- 
ritorial limits  of  the  borough  of  Little  Ferry,  and  partly  within 
the  territorial  limits  of  other  municipalitieE  within  said  county 
of  Bergen,  and,  in  character  and  extent,  was  and  is  such  that 
the  drainage  thereof,  so  as  aforesaid  undertaken  by  said  com- 
missioners, was  and  is  a,  public  enterprise,  bcnefieial  to  the  said 
l>orough  of  Little  Ferry  and  to  the  said  other  municipalities; 
the  moneys,  so  as  aforesaid,  loaned  by  the  plaintiiT  to  said  com- 
missioners, the  payment  whereof,  with  interest,  was  secured,  and 
intended  to  be  secured,  by  the  said  certificates  of  indebtedness, 
go  as  aforesaid  issued  by  the  said  commissioners  to  the  plaintiff, 
were  loaned  for  the  purpose  of  being  expended  and  were  ex- 
pended, in  the  said  enterprise  of  draining  said  district;  and,  by 
reason  of  the  premises,  and  of  the  statute  in  such  case  made 
and  provided,  the  said  several  renewal  certificates  of  indebted- 
ness and  the  indebtedness  evidenced,  and  intended  to  be  secured, 
thereby  became  and  were  the  lawful  indebtedness  of  the  said 
defendant,  and,  upon  and  by  virtue  of  the  same,  the  said  de- 
fendant, on  the  following  date,  to  wit,  the  first  day  of  Decem- 
ber, in  the  year  1911,  at  Little  Ferry,  to  wit,  Hackensaek  in  said 
county  of  Bergen,  became  and  was  lawfully  indebted  to  the 
plaintiff  for  such  proportion  of  the  said  indebtedness  and  the 
said  several  sums,  so  as  aforesaid  loaned  by  the  plaintiff  to  said 
<'ommissioners,  and  of  the  interest  thereon,  as  the  total  of  the 
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taxable  ratables  of  th€  borough  of  Little  Ferry  bears  to  the  total 
taxable  ratables  both  of  said  boroogh  of  Little  Ferry  and  of  said 
other  municipalities,  as  the  said  ratables  in  each  case  appear 
upon  the  list  of  ratables  for  each  of  said  municipalities,  made 
for  the  purpose  of  taxation  therein  in  the  year  1910,  which  said 
proportion  of  said  indebtedness  and  of  said  several  sums  and 
interest  amounting  to  in  the  whole,  to  a  large  sum,  to  wit,  to 
the  sum  of  $20,000  on  the  day  and  year  laat  aforesaid. 

13.  The  following  is  the  bill  of  particulars  of  the  plaintiff's 
demand  showing  the  amount  for  which  judgment  will  be 
claimed : 

14.  Of  the  above  total  amount,  when  ascertained  by  the  cal- 
t-ulation  of  interest  to  the  date  of  verdict,  the  plaintiff  claims 
a  verdict  for  such  proportion,  as  the  total  of  net  taxable  ratables, 
aforesaid,  of  Little  Ferry,  bears  to  the  total  of  net  taxable 
ratables  of  Little  Ferry  and  the  other  benetited  municipalities 
combinetl,  as  per  tax  lists  of  the  year  1910. 

15.  The  defendant  has  not  paid  the  plaintiff  the  amount 
claimed,  as  aforesaid,  or  any  part  thereof, 

16.  The  plaintiff  demands  as  damages  the  sum  of  $15,610 
with  interest,  as  above  in  said  statement  of  particulars  men- 
tioned, or  so  much  of  the  total  amount  thereof  as  may  in  the 
manner  aforesaid  be  ascertained  to  be  due, 

E.  J.  Luce  &  W.  A,  Kipp, 

Plaintiff's  Attorneys. 

JToTE :  Complaint  in  Carlstadt  Nat.  ffk  v.  Borough  of  Little 
Ferry,  94  A.  786.  Judgment  for  plaintijf  affrrmed  by  Court  of 
Errors. 
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No.  18S.  Complaint  Against  Municipality  by  Public  Of- 
ficer FOR  Compensation  and  Reimburaement  Under  Stat- 
ute Allowing  Recovery. 

New  Jersey  Supreme  Court. 
Morris  County. 
(Title.) 
Plaintiff,  residing  in  Morristown,  Morris  county,  New  Jersey, 
Bays  that : 

1.  By  an  act  of  the  l^slature  of  tlie  State  of  New  Jersey, 
entitled  "An  act  providing  for  compensation  and  reimbursement 
of  persons  returned  as  elected  to  be  members  of  boards  o£ 
chosen  freeholders  in  any  county  of  this  State,  and  to  whom 
certificates  of  election  as  such  were  issued,  the  title  to  whose 
office  has  been  adjudged  against  such  persons  in  appropriate 
l^al  proceedings,  or  where  their  title  to  such  office  has  been 
adversely  affected  by  judicial  decision  a^inst  other  persons 
similarly  situated  with  reference  to  membership  in  any  such  like 
board  of  chosen  freeholders,  by  a  court  of  competent  jurisdiction 
within  one  year  last  past,  and  providing  for  the  pavment  of 
the  expenses  incurred  by  any  such  persons  in  litigation  in  which 
their  title  to  such  office  aforesaid  was  involved,  in  those  cases 
where  legal  proceedings  concerning  such  title  were  actually  con- 
ducted, and  also  providing  for  compensation  to  be  made  to  per- 
sons appointed  or  elected  to  office  or  position  by  persona  returned 
and  certified  as  elected  to  be  members  of  boards  of  chosen  free- 
holders as  aforesaid,  and  acting  or  assuming  to  act  as  such 
boards,"  chapter  No.  5,  of  the  special  laws  of  1913,  provision 
was  made  for  the  payment  to  the  officers  therein  mentioned. 

2.  That  said  plaintiff  was  returned  as  elected  to  be  a  member 
of  the  board  of  chosen  freeholders  of  the  county  of  Morris  in 
this  State;  that  the  certificate  of  election,  as  such,  was  issued 
to  him ;  the  title  to  whose  office  was  adjudged  against  the  plaint- 
iff in  appropriate  legal  proceedings'  by  a  court  of  competent 
jurisdiction  within  one  year  last  past. 

3.  That  as  such  member  of  the  board  of  chosen  freeholders  of 
the  county  of  Morris,  in  the  said  State  of  New  Jersey,  he  the 
said  plaintiff,  together  with  the  other  members  returned  as 
elected  to  be  members  of  board  of  chosen  freeholders  of  the 
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county  of  Morris,  organized  its  said  board  on  January  1,  and 
January  6,  1913.  The  plaintiff's  title  to  said  office  was  adjudi- 
cated to  be  invalid  on  the  tvelfth  day  of  March,  1913. 

4.  That  the  l^slature  of  the  State  of  New  Jersey  had  fixed 
the  annual  salary  of  said  plaintiff  as  such  member  of  the  board 
of  chosen  freeholders  of  the  county  of  Morris,  at  the  sum  of 
$1,500.00  per  year. 

5.  That  the  plaintiff  returned  as  elected  to  be  a  member  of 
the  board  of  chosen  freeholders  of  the  coun^  of  Morris,  and 
to  whom  a  certificate  of  election  ae  such  was  issued  incurred  ex- 
penses in  and  about  procuring  his  election  as  a  member  of  nuch 
board  amounting  to  the  sum  of  $184.20,  according  to  his  state- 
ment under  oath  filed  by  him  according  to  law. 

6.  That  there  was  incurred  by  plaintiff  and  by  the  others 
elected  as  members  of  the  board  of  chosen  freeholders  of  the 
county  of  Morris,  expenses  in  the  litigation  to  which  their  title 
to  such  office  aforesaid  was  involved,  and  in  which  instance  the 
l^al  proceedings  concerning  such  title  was  actually  conducted, 
the  sum  of  $397.50,  which  sum  includes  reasonable  counsel  fees. 

1.  That  by  the  act  first  herein  mentioned,  it  became  and  was 
the  duty  of  the  defendant  as  one  of  the  boards  of  chosen  free- 
holders in  the  counties  of  this  State  affected  by  said  net  to  forth- 
with provide  for  and  pay  the  salary  and  expenses  herein  men- 
tioned. 

8.  Whereby  by  force  of  the  statute,  said  defendant  became  and 
was  liable  to  an  action  by  the  plaintiff  for  the  pro  rata  propor- 
tion of  the  annual  salary  provided  for  in  the  act  of  the  legis- 
lature creating  or  purporting  to  create  such  boards  of  chosen 
freeholders  to  which  this  plaintiff  was  returned  and  certified 
as  elected  to  be  a  member  thereof,  and  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant  to  pay  to  the  said  plaint- 
iff the  compensation  and  expenses  provided  for  in  said  act, 

9.  That  the  defendant  well  knowing  the  premises  did  not  re- 
gard its  duty  in  this  behalf,  nor  the  statute  in  such  case  made 
and  provided,  but  contriving  and  wrongfully  intending  to  de- 
ceive and  defraud  the  plaintiff  in  this  respect  of  the  damages 
accrued  to  him,  contrary  to  the  statute,  would  not  and  did  not 
pay  the  plaintiff  the  said  sum. 
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Plaintiff  demands  the  Buro  of  $856.60  with   interest   from 
Marefi  12,  1913,  until  date  of  payment. 

King  &  Xoot, 
Attorneys  of  Plaintiff. 

Xote:  From  Lyons  v.  Board  of  Freeholders  of  Morris,  90  A. 
1111.    Judgment  for  plaintiff  affirmed  by  Court  of  Errors. 


No.  186.  Complaint  by  Municipality  to  Becoveb  Cost  of 
Electkicitt  Fuhnished  Dependant  Which  by  Mistake  had 

NOT  BEEN  ChAHGED  FOE  IN  CURRENT  BiLLS. 

Cumberland  Coiintv  Circuit  Court. 
(Title.) 
Tlie  plaintiff,  the  Mayor  and  Council  of  the  Boroiigh  of  Vine- 
land,  a  municipal  corporation  of  the  county  of  Cumherland,  in 
tlie  State  of  New  Jersey,  eaye  that: 

1.  At  and  before  the  year  nineteen  hundred  and  ten,  and 
since  that  time,  the  plaintifll  has  been  engaged  in  businesB  in 
furnishing  the  electric  current  for  lighting  and  manufacturing 
purposes,  in  and  near  the  borough  of  Vineland,  in  the  county 
of  Cumberland,  and  State  of  New  Jersey. 

2.  Prom  the  first  day  of  June,  nineteen  hundred  and  ten, 
until  the  first  day  of  June,  nineteen  hundred  and  twelve,  the 
plaintiff  furnished  electric  current  to  the  defendant.  The  Fowler 
Waste  Manufacturing  Company,  a  corporation  of  the  State  of 
New  Jersey,  at  its  plant  in  or  near  the  said  borough  of  Vine- 
land. 

3.  By  error  and  mistake  of  the  reading  of  the  meter  or  meters 
used  to  measure  the  current  furnished  by  the  plaintiff  to  the 
defendant,  bills  were  rendered  for  only  a  portion  of  the  current 
used  by  the  defendant,  ae  appears  by  the  schedule  or  bill  of 
particulars  hereto  annexed  and  intended  to  be  made  a  part 
thereof. 

4.  Plaintiff  demanded  payment  of  the  amount  due  from  the 
defendant  to  the  plaintifll  for  the  use  of  the  said  current  in  addi- 
tion to  the  amount  paid  by  the  defendant  to  the  plaintiff,  fuid 
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that  the  defendant  has  failed,  refused  and  neglected  tn  pay  the- 
same;  the  amount  being  the  enm  of  three  thousand  fire  hun- 
dred and  eighty-eight  dollars  and  twenty-seven  cents  ($3,- 
568.37).  The  plaintiff  demands  of  the  defendant  the  sum  of 
three  thousand  and  five  hundred  and  eighty-eight  dollars  and^ 
twenty-seven  cents  ($3,588.27),  as  damages. 

Note:  Adapted  from  complaint  filed  in  Mayor,  etc.,  of  Vine- 
land,  v.  Fowler  Waste  Mfg.  Co.,  90  A.  1054.  Judgment  for- 
plaintiff  affirmed  by  Court  of  Errors. 


No,  187,  Complaint  to  Recover  Back  Money  Illegally 
Obtained  From  Municipality. 

New  Jersey  Supreme  Court. 
Atlantic  County. 
(Title.) 
Plaintiff,  a  municipal  corporation  of  the  county  of  Atlantic 
and  State  of  New  Jersey,  saya  that: 

1.  On  August  29,  1912,  at  (lay  venue),  D.  R.  B.  was  the 
comptroller  of  the  plaintiff, 

2.  On  said  date  and  at  said  place  said  comptroller  issued  hi& 
warrant  on  the  treasurer  of  plaintiff  to  the  order  of  defendant 
for  the  sum  of  $21,681,73,  which  warrant  was  endorsed  by  de- 
fendant and  by  it  deposited  with  Atlantic  City  National  Bank,  a- 
depositorv-  of  plainliff,  and  said  amount  was  collected  by  said 
defendant  from  plaintiff's  funds  on  deposit  in  said  bank  by  vir- 
tue of  said  warrant  and  has  since  been  retained  by  defendant. 

3.  At  the  time  of  the  delivery  of  said  warrant  by  said  comp- 
troller to  said  defendant,  plaintiff  was  not  indebted  to  said  de- 
fendant in  said  sum  of  money  or  in  any  sum  of  money,  nor  has 
it  since  become  indebted  ito  defendant  in  any  sum  of  money. 

4.  At  the  time  of  the  delivery  of  said  warrant  by  said  comp- 
troller to  said  defendant,  plaintiff  was  in  nowise  obligated  for 
any  reason  to  pay  said  defendant  said  sum  of  money  or  any  sum 
of  money  nor  has  it  since  become  obligated  to  pay  any  sum  ot 
money  to  defendant. 
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5.  Said  comptroller  was  without  authority  in  law  and  in 
fact  to  issue  and  deliver  gaid  -tt-arraot,  and  said  defendant  was 
without  right  to  receive  the  same  and  collect  the  amount  thereof, 
and  (bat  the  issuance  and  delivery  of  the  same  and  the  collection 
of  said  money  bv  defendant  was  without  the  knowledge,  author- 
ity or  consent  of  plaintiff. 

6.  Defendant  has  refused  to  refund  said  sum;  wherefore 
plaiutiff  prays  judgment  for  the  sum  of  $21,681.73,  together 
with  interest  from  August  29,  1913,  and  coats  of  suit. 

Xote:  Complaint  filed  in  case  of  Atlantic  City  v.  W.  J.  & 
S.  E.  E.  C«. 


No.  18S.  Complaint  to  Recover  Monet  Illeoallt  Ob- 
tained From  Mdnicipaliit  by  Dobebs. 
(Title.) 

The  pliiintiff,  a  municipal  corporation  of  the  County  of 
and  State  of  New  Jersey,  says  that : 

1.  Plaintiff  is,  and  at  all  times  mentioned  hereinafter  was, 
a  municipal  corporation  incorporated  under  the  laws  of  the 
State  of  New  Jersey. 

2.  In  July,  1893,  at  {lay  venue)  J.  R.  D.  was  president  and 
N.  B.  S.,  E.  E.,  A.  S.  and  P.  V,  T.  were  truatees  of  the  village 

of ,  and  were  acting  as  such  president  and  trustees 

of  said  village,  and  that  prior  thereto,  the  said  president  and 
trustees  had  organized  and  were  acting  as  a  Bwird  of  Water 
Commissioners,    under    and    by    virtue    of    an    act    entitled 

" ,"  being  Chapter  ....  of  the  Laws  of  1875  of  the 

Sitate  of  New  Jersey,  and  the  several  acts  amendatory  thereof 
and  supplemental  thereto. 

3.  Said  Board  of  Water  Commissioners,  under  and  by  virtue 
of   the   authority   vested    in    them    by   said   act,    duly   issued 

$ of  Water  Bonds  of  the  Village  of ,  for 

the  purpose  of  coustnicting  a  system  of  water  works  for  said 
village. 

4.  On  or  about  July  30,  1893.  at   aforesaid,  the 

said  Board  of  Water  Commissioners,  desiring  to  sell  the  said 
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!)oiid(!,  entered  into  in  writing  with  the  defendant  for  the  sale 
of  $50,000  of  said  bonds,  a  copy  of  which  eonftraet  is  annexed 
hereto  and  made  a  part  hereof,  and  marked  "Schedule  A," 

5.  Said  contract  entered  into  as  aforesaid  between  the  said 
Board  of  Water  Commiseioners  and  the  defendant,  was,  as  the 
defendant  well  knew,  illegal,  unlawful  and  void. 

6.  After  July  20,  1893,  and  prior  to  August  4,  1893,  the  law 

firm   of    of    Ci*y,  mentioned  in  said 

Schedule  A,  diaapproved  of  the  regularity  and  validity  of  said 
bonds  in  writing,  and  so'  informed  the  defendant  and  the  Board 
of  Water  Commissioners  of  the  village  of 

7.  On  or  about  August  4,  1893,  at aforesaid,  the 

snid  Board  of  Water  CommiBSionera,  being  deairoua  of  diaposing 
of  the  said  bonds,  and  being  in  great  need  of  the  money,  and 
in  greait  diatresa  for  the  want  thereof,  entered  into  negotiations 
with  the  Comptroller  of  the  State  of  New  Jeraey,  by  which  the 
paid  Comptroller  agreed  to  purchaae  the  said  bonds  and  to  pay 
a  premium  therefor,  and  to  pay  the  accrued  interest  thereon,  and 
to  take  the  bonds,  which  were  4  per  cent,  bonds,  so  that  the 

village  of should,  in  reality,  pay  only  31^  per  cent. 

interest  on  the  aaid  bonda. 

8.  The  anid  $50,000  of  water  bonds  were  to  be  delivered  to 
the  Comptroller  on  August  4,  1893,  in  pursuance  of  which  ar- 
rangement and  agreement  the  president  of  aaid  board  went  to 
Trenton  to  deliver  the  bonds  and  to  obtain  -the  proceeds  thereof 
for  the  Board  of  Water  Commisaionera  aforesaid. 

9.  The  defendant, ,  appeared  at  the  Comptroller's 

i>ffice  before  the  bonds  were  delivered  or  paid  for,  and  demanded 
the  bonds  by  virtue  of  the  contract  set  forth  in  Schedule  A,  and 
the  Comptroller  refused  to  take  the  bonds  unless  the  said  de- 
fendant wfiH  got  out  of  the  way  or  settled  with. 

10.  The  Board  of  Water  Commissioners,  at  the  time  and  place 
aforesaid,  were  in  great  and  urgent  need  of  funds  and  were  in 
distress  for  the  want  thereof  and  were  in  danger  of  being  sued 
upon  their  conlract  for  the  construction  of  the  water  works,  and 
their  want  of  the  proceeds  of  these  bonda  was  most  urgent  and 
immediate ;  that  the  terms  upon  which  the  Comptroller  proposed 
to  take  the  bonds,  as  hereinbefore  stated,  were  highly  advan- 
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tageouB  to  the  said  village  of ;  that  the  Comptroller 

infliated  the  eaid  defendant's  claim  shotild  be  disposed  of  or 
that  he  should  be  got  out  of  the  way,  and  the  said  defendant 
refused  to  waive  his  right  to  the  said  bonds,  when  in  fact  he 
had  none  (which  fact  both  he  and  the  Comptroller  well  knew), 
unlt^  he  was  pa.id  the  sum  of  $1,750;  that  thereupon  a  new 
agreement  and  contract  was  made  and  entered  into  between  the 
said  defendant  and  the  said  Board  of  Water  Commiseioners, 
which  second  contract  is  annexed  hereto,  made  a  part  hereof 
and  marktid  "Schedule  B." 

11.  The  aaid  second  contract  was  illegal,  unlawful  and  Toid^ 
A8  the  defendant  well  knew ;  was  obtained  by  dureas  and  without 
consideration. 

12.  Upon  the  execution  of  the  said  second  contract  the  Comp- 
troller took  the  said  $50,000  in  bonds  as  he  had  previously 
agreed  to  do,  and  the  said  Board  of  Water  Commissioners 
unlawfully  paid  to  the  defendant  the  sum  of  $1,750. 

i;^.  The  payment  so  made  by  the  said  Board  of  Water  Com- 
missioners to  the  said  defendenit  was  withont  authority  in  law, 
the  defendant  having  no  right  to  demand  the  said  sum,  and  the 
board  having  no  right  to  pay  the  same,  and  the  said  sum  of 
$1,730  was  unlawfully  paid  to  the  defendant  out  of  the  moneys 
of  lhe  plaintiff,  and  to  the  damage  and  injury  to  plaintiff  of 
$1,750. 

14.  By  reason  of  the  above  facts  the  defendant  is  indebted  to 
the  plaintiff  in  the  sum  of  $1,750  with  interest. 

Plaintiff  demands  as  damages  the  sum  of  $1,750  with  interest 
from  August  10,  1893,  and  costs  of  auit. 


Atiomey  of  Plaintiff. 

Note:  Above  complaint  is  based  on  eomplaant  fled  in  cast 
of  Village  of  FoH  Edward  v.  Wilbur  W.  Fish,  SO  N.  E.  97S. 
Judgment  for  plaintiff  was  a^irmsd  by  New  York  Court  of 
Appeals. 


Dig,, z.d  by  Google 


FoBua.  599 

No,  189.     Complaint  by  Monicipality  to  Becdteb  Fees 

t'OLLKCTED  BY  ClEKK  IN  PEEFOBMANCE  OF  Hl8  DuTIES, 

New  JerBsy  Supreme  Court. 
Passaic  County. 
(Title.) 
The  pIsintifF,  a  body  politic  and  corporate  in  law  of  the  State 
of  New  Jersey,  says  that — 

(1)  The  defendant,  John  J.  Slaler,  resides  in  the  city  of  I'aa- 
saie,  in  the  county  of  Passaic  and  State  of  New  Jersey; 

(2)  That  the  defendant,  John  J.  Slater,  is  County  Clerk  of 
the  county  of  Passaic  and  State  of  New  Jersey,  and  lias  been  con- 
tinuously County  Clerk  of  the  county  of  Passaic  since  the  thir- 
teenth day  of  Novemtrer,  nineteen  hundred  and  six ; 

(3)  That  by  virtue  of  his  ofBce  as  County  Clerk  as  aforesaid, 
he  is  Clerk  of  the  Court  of  Common  Pleas  of  the  county  of  PaB^ 
sale; 

(4)  That  as  clerk  of  said  court  from  the  thirteenth  day  of 
November,  nineteen  hundred  and  sis,  to  the  thirty-first  day  of 
December,  nineteen  hundred  and  twelve,  he  has  collected  fees, 
costs,  allowances  and  other  perquisites,  which  by  law  he  received 
as  such  Clerk  of  the  Court  of  Common  Pleas,  in  the  exercise  of 
its  jurisdiction  in  naturalization  cases,  the  sum  of  $6,796.50, 
after  deducting  the  amount  remittdd  by  him  to  the  Secretary  ot 
the  Department  of  Commerce  and  Labor ; 

(5)  That  it  was  the  duty  of  the  said  defendant  to  keep  an 
account  of  all  such  fees  and  moneys  received  by  him  for  the  use 
of  the  county  of  Passaic,  and  on  or  before  the  fifteenth  day  of 
each  month  to  make  a  full  itemized  statement  and  return  veri- 
fied by  oath  to  the  collector  of  the  county  of  Passaic  all  of  such 
fees,  costs,  allowances,  perquisites  and  percentages; 

(6)  That  the  said  defendant  has  neglected  and  refused  to 
make  such  account  and  pay  over  said  moneys  to  the  County  Col- 
lector as  required  by  law. 

The  plaintiff  demands  the  said  bum  of  $6,796.50,  with  interest 
thereon  from  the  time  said  fees  were  paid  to  him,  making  in  aH 
the  sum  of  $10,000.00. 

J.  W.  DeYoe, 
Attorney  of  Plaintiff. 
84 
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Note:  Complaint  from  Freeholders  of  Passaic  v.  Slater 
(held  good  by  Court  of  Errors),  90  A.  577;  reversing.  Supreme 
Court,  84  L.  6S9;  88  A.  SIS. 


No.  190.  Complaint.  Action  by  Husband  foe  Value  of 
Wipe's  Sekyices  as  Nubse  for  Deckased. 

EBsex  County  Circuit  Court. 
(Title.) 

1.  Plaintiff,  residing  at  54  Parrow  street,  Orange,  New  Jer- 
sey, says,  that  from  March  1,  1909,  to  December  10,  1913,  at 

(lay  ven-ue)  plaintit!  rendered  services  to  Mary  Eagao,  de- 
ceased, in  her  lifetime,  at  her  request,  being  nursing  and  house- 
hold services,  according  to  the  bill  of  particulars  hereto  annexed. 

2.  For  said  services  said  Mary  Eagau,  deceased,  in  her  life- 
time, undertook  and- promised  to  pay  plaintiff  what  the  services 
were  reasonably  worth. 

3.  The  same  were  reasonably  worth  one  thousand  eight  hun- 
dred and  sixty  dollars. 

4.  The  said  Mary  Eagan,  deceased,  in  her  lifetime,  paid  the 
plaintiff  fifty  dollars,  which  he  ha:i  credited  against  the  amount 
herein  claimed. 

5.  The  said  Mary  Eagan  is  dead  and  the  defendant  baa  been 
appointed  administratrix  of  her  estate  by  the  Surrogate  of 
Essex  county. 

6.  Plaintiff  duly  presented  his  claim  with  said  defendant,  who 
disputes  it. 

Plaintiff  dwnands  as  damages  $1,860.00,  with  interest  thereon 
from  December  10,  1913. 

Abthur  B.  Seymour, 

Attorney  of  Plaintiff. 

'  Note:  Complaint  from  Wooster  v,  Bgan,  97  A.  S91.  Judg- 
"inent  for  plaintiff  affirmed  by  Covrt  of  Errors. 
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No.  191.  Complaint  Against  Exeodtob  fob  Compensa- 
tion FOB  Sebvices  Kendebed  Deceased. 

Hudson  Coimiy  Circuit  Court. 
Hudson  County. 
(TiUe.) 
The  defendant  was  Bummoned  to  answer  unto  said  ptaintifl 
therein  in  an  action  at  law  upon  tlic  following  complaint : 

Plaintiff,  Julia  E.  Prean,  of  the  city  of  Bayonne,  Hudson 
county,  New  Jersey,  says  that — 

FIE8T   CODNT. 

From  September  SYth,  1907,  to  September  2nh,  1913 
(venue),  plaintiff  rendered  aerviees  to  the  defendant's  testatrix 
at  her  request,  as  her  houBekeeper  and  companion. 

2.  Pot  said  seirices,  defendant's  testatrix  undertook  to  pay 
plaintiff  what  the  same  were  reasonably  worth. 

3.  The  same  were  reasonably  worth  $1,800.00,  which  sum  was 
due  for  the  same  on  the  day  last  mentioned. 

4.  Defendant's  testatrix  has  not  paid  the  eame. 

5.  On  or  about  September  27th,  1913,  Cornelia  A.  B.  Hud- 
son died,  having  first  made  and  executed  her  last  will  and  testa- 
ment, which  was  duly  proved  before  the  Surrogate  of  Hudson 
county,  wherein  and  whereby  she  appointed  the  defendant,  Ed- 
ward J.  Hudson,  her  executor. 

6.  Plaintiff,  by  her  attorney,  R,  Lewis  Kennedy,  presented  a 
verified  claim  to  said  executor  on  or  about  November  24th,  which 
claim  has  been  disputed  by  said  executor  by  notice  served  De- 
cember 5th,  1913. 

7.  Said  defendant  has  not  paid  the  same. 

SECOND  CODNT. 

1.  Prom  June  18th,  1910,  to  September  27th,  1913  (venue), 
plaintiff  rendered  services  to  defendant's  testatrix,  at  her  re- 
quest, as  nurse  during  her  last  illness. 

2.  For  said  services  defendant's  testatrix  undertook  to  pay 
plaintiff  what  the  same  were  reasonably  worth. 
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3.  The  same  vere  reasoDably  worth  $3,359.18,  which  sum  was 
due  for  the  Bame  od  the  date  last  mentioned. 

4.  Defendant's  testatrix  has  not  paid  the  same. 

5.  On  or  about  SeptembCT  27th,  1913,  Cornelia  A.  B.  Hud- 
son died,  having  Jirst  made  and  executed  her  laat  will  and  testa- 
ment, which  was  duly  proved  before  the  Surrogate  of  Hudson 
county,  wherein  and  whereby  she  appointed  the  defendant,  EJd- 
ward  J.  Hudson,  her  executor. 

6.  Plaintiff,  by  her  attorney,  E.  Lewis  Komedy,  presented  a 
verified  claim  fo  said  executor  on  or  about  November  S4th,  which 
fllaim  has  been  disputed  by  said  executor  by  notice  served  De- 
cember 5th,  1913. 

7.  Said  defendant  has  not  paid  the  same. 

Said  two  claims  mentioned  in  the  first  count  and  the  second 
count  were  included  in  one  bill  covering  both  items,  a  ct^y  of 
which,  together  with  the  notice  of  dispute  of  claim,  are  hereto 
annexed. 

Plaintiff  demands: 

1.  On  the  first  count,  $1,800.00,  with  interest  from  September 
87th,  1913. 

8.  On  the  second  count,  $2,359.18,  with  interest  thereon  from 
September  27th,  1913. 

R,  Lewis  Kennedy, 
Atlomey  for  PlairUiff. 

Note:     From  Frean  v.  Hudson,  93  A.  5S2.    Judgment  for 

plaintiff  affirmed  by  Court  of  Errors. 


No.  198.  Complaint.  Action  for  Damages  Against  Phy- 
sician FOR  THE  Negligent  Performance  of  a  Soroical 
Oi'Eratios,  Leaving  a  Gauze  Sponge  in  Plaintiff's  Ab- 
domen. 

(Title.) 

Plaintiflfe,  Sadie,  E.  Nie))el  and  John  P.  Niebel,  her  husband, 
of  Vineland,  Cumberland  county,  New  Jersey,  says : 
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1.  At  tlie  time  herein  stated,  defendant,  John  H.  Winslow, 
was  a  phyBician  and  surgeon,  practicing  in  Vineland,  Cumber- 
land county.  New  Jersey. 

8.  In  October,  1913,  at  {lap  venue),  plaintiff,  Sadie  E.  Niebel, 
being  then  sick,  plaintiffs  employed  defendant  as  a  physician 
and  surgeon  to  perform  a  surgical  operation  upon  the  plaintiff, 
Sadie  E.  Niebel,  and  to  attend  her  and  cure  her,  and  for  that 
purpose,  defendant  for  reward,  undertook,  as  a  physician  and 
Burgeon,  to  perform  said  service  for  plaintiffs. 

3.  Defendant  did  not  use  due  and  proper  care  or  skill  in  per- 
forming said  surgical  operation  upon  said  Sadie  E.  Niebel,  or 
in  the  cure  of  her  sickness  in  this,  that  the  defendant  so  negli- 
gently and  unskillfully  conducted  himself  in  performing  said 
surgical  operation,  that  he  negligently  left  a  sponge  which  had 
been  used  in  performing  said  operation,  in  the  abdomen  of  said 
Sadie  E.  Niebel  and  negligently  permitted  said  sponge  to  remain 
therein  for  several  weeks  causing  said  Sadie  E.  Niebel  to  become 
very  ill,  sick,  sore  and  disordered,  and  to  remain  sick,  aore  and 
^Jisordered. 

That  by  reason  of  defendant's  negligence,  as  aforesaid,  said 
Sadie  E.  Niebel  was  obliged  to  undergo  other  surgical  operations. 

4.  That  during  Sadie  E.  Ntebel's  said  sickness,  while  she  was 
under  defendant's  care,  as  aforesaid,  defendant  curetted  the 
■cavity  of  her  uterus,  and  so  unskillfully  and  negligently  per- 
formed said  curetting  that  in  so  doing,  defendant  punctured  her 
said  utenis,  causing  said  Sadie  E.  Niebel  to  suffer  great  pain  and 
injun'. 

5.  By  reason  of  the  premises,  the  plaintiff  was  injured  in  her 
health  and  constitution ;  she  suffered  great  pain,  was  weakened 
in  body,  suffered  great  anguish  of  mind,  and  has  been  and  still 
is  sick,  sore  and  disordered  and  disabled  from  properly  per- 
forming her  duties  as  s  wife. 

SECOND  COUNT. 

1.  By  reason  of  the  premises,  the  plaintiff,  John  P.  Niebel, 
was  deprived  of  his  said  wife's  services,  during  the  time  of  her 
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said  illness,  and  still  is  deprived  to  a  ^eat  extent  of  his  said 
wife's  services,  and  also  was  put  to  great  expense  for  doctors' 
bills,  nurses'  bills,  bospital  bills  and  medicine  bills,  in  endeavor- 
ing to  bring  about  a  cure  of  bis  said  wife,  Sadie  E.  Niebel, 
from  her  said  sickness,  which  was  prolonged  and  increased  by 
said  unskillful,  negligent  and  improper  conduct  of  defendant. 
The  plaintiff,  Sadie  E.  Niebel,  demands  $8,000  damages  on 
the  first  count,  and  the  plaintiff,  John  P.  Niebel,  demands 
$8,000  damages  on  the  second  count. 

Chables  p.  Beeweb, 
Attorney  for  Plaintiff. 

Note  ;  Complaint  from  Niebel  v.  Winslow,  95  A.  995. 


No.  193.   Complaint.    Action  for  Damages  for  Destbuc- 
TioN  op  Plaintiff's  Factobt  and  Contents  Set  Afiee  Bv 
Sparks  From  Defendant's  Passing  Locomotive. 
New  Jersey  Supreme  Court. 
Cumberland  Coynty. 
(Title.) 
Plaintiff,  a  corporation  of  the  State  of  New  Jersey,  having  its 
principal  office  at  Bridgeton,  New  Jersey,  says  that — 

1.  On  July  4th,  1905,  at  Trenton,  in  the  county  of  Mercer, 
to  wit,  at  Bridgeton,  in  the  county  of  Cumberland,  aforesaid, 
plaintiff  was  lawfully  seized  and  possessed  of  a  certain  tract  of 
land  in  the  city  of  Bridgeton,  aforesaid,  described  as  follows: 
{description  of  land). 

2.  There  waa  erected  at  that  time  upon  said  lands  certain 
buildings,  to  wit  {description  of  buildings),  all  of  great  value, 
and  which  said  property  constituted  a  going  plant  for  the  manu- 
facture of  glassware,  and  was  then  and  there  being  used  and 
employed  by  the  plaintiff  in  ita  business  as  a  manufacture  of 
glassware  on  a  large  scale  and  from  which  it  derived  great  gain 
and  profit. 

3.  The  defendant  was  and  still  is  a  body  corporate  organized 
and  existing  under  the  laws  of  the  State  of  New  Jersey,  engaged 
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in  the  conduct  and  operation  of  a  steam  railroad  at  said  city  of 
Bridgeton  and  was  then  and  there  the  owner  and  poeBesBor  of 
a  strip  of  land  adjoining  the  eaid  lands  of  the  plaintiff,  and  ex- 
tending along  the  easterly  side  of  the  plaintiff's  said  lands  for 
the  whole  length  thereof,  up(m  and  over  which  said  strip  of  land 
there  was  constructed  and  laid  a  railroad  track  of  the  defendant 
and  there  used  by  it  in  operating  its  said  steam  railroad  a^ 
af oreeaid. 

4.  On  the  day  and  year  last  aioresaid,  at  the  city  of  Bridgeton, 
aforesaid,  the  defendant  owned  and  poB&eesed  certain  locomotives 
which  were  then  and  there  drawing  railroad  cars,  under  the  care, 
gOTemmetit  and  control  of  certain  of  defendant's  servants,  who 
were  running  and  directing  said  engines  along  and  over  defend- 
ant's tracks,  near  to  and  adjoining  plaintiff's  said  buildings, 
factory,  plant,  premises,  glassware,  tools,  machinery  and  ap- 
pliances as  aforesaid.  The  said  engines  then  and  there  being 
propelled  over  said  tracks  by  steam  generated  and  produced  by 
coal  fires  within  the  engines,  which  fires  were  then  and  there 
maintained  by  the  defendant's  servants. 

5.  It  became  and  was  the  duty  of  the  defendant,  its  servants, 
agents  and  employes  then  and  there  to  so  care  for,  manage,  con- 
trol, guard  and  maintain  the  said  fires  in  said  engines  so  that 
the  firee,  or  sparks  therefrom,  would  not  escape  from  eaid  engines 
and  set  fire  to  the  said  property  of  the  plaintiff,  and  to  keep  and 
maintain  upon  said  en^nes  and  provide  them  with  a  screen  or 
screens,  or  covers  on  the  smoke  stack  or  smoke  pipes,  and  such 
other  necessary  and  proper  appliances  to  prevent  the  escape  of 
fire  and  sparks  therefrom  and  from  the  smoke  pipes  or  smoke 
stacks  thereon,  while  said  engines  were  being  propelled  over  said 
railroad  track  by,  near  and  adjacent  to  plaintifFs  said  lands, 
premises  and  property,  so  that  fire  or  sparks  of  fire  therefrom 
could  not  fall  out,  blow  out,  or  escape  from  said  locomotives 
upon  the  buildings,  premises,  plant  and  property  of  plaintiff 
along  said  track,  or  where  said  fire  might,  could  or  would  spread 
to  or  run  upon  the  plaintiff's  premises  and  property  and  bum 
or  endanger  them.  It  was  the  duty  of  defendant  to  so  manage 
its  said  engines  and  maintain  them  as  to  prevent  the  escape  of  fire 
and  sparks  therefrom  as  aforesaid,  and  to  take   and   use  all 
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practicable  means  to  prevent  the  communication  of  fire  from 
said  engines  while  paesiog  along  and  being  upon  said  tracks  ad- 
jacent to  plaintiff's  plant,  property  and  premises. 

6.  The  defendant  diEregarding  its  duty  in  this  behalf,  to  wit, 
on  the  day  last  aforesaid,  at  the  city  of  Bridgeton,  aforesaid,  not 
regarding  the  safety  and  preser^-ation  of  the  property  of  said 
plaintiff  did  so  carelessly,  negligently  and  improperly  maintain, 
manage  and  control  its  said  engines,  and  fail  to  provide  proper 
screens  or  covers  on  tlie  smoke  stacks  of  said  engines  and  did 
so  fail  to  provide  necessary  and  proper  appliances  for  guarding 
against  the  escape  of  fire  or  sparks  from  its  said  engines,  and 
■did  so  carelessly  and  negligently  fail  to  use  all  practicable  meana 
to  prevent  the  escape  of  fire  and  to  prevent  the  communication 
of  fireirom  said  locomotives  so  used  by  defendant  as  aforesaid, 
that  tire  and  sparks  or  fire  from  the  said  fires  of  defendant, 
kept  and  maintained  by  it  in  said  engines,  did  escape  from  said 
iocomotives  of  defendant,  while  passing  over  said  railroad  track, 
near  said  plaintiff's  said  plant  and  property,  and  while  so  under 
tlie  care,  control  and  direction  of  defendant's  said  servants,  and 
did  fall  upon  and  were  cast,  thrown  and  blown  upon  the  said 
plant,  property  and  premises  aforesaid,  and  did  set  fire  to,  burn 
up  and  destroy  (description  of  property  destroyed)  and  other 
property  of  plaintiff  all  of  great  value. 

7.  Bv  and  through  the  carelessness,  negligence  and  misman- 
agement of  said  defendant,  its  servants,  agents  and  employees 
in  not  properly  maintaining,  managing  and  controlling  its  said 
locomotives,  and  in  not  caring  for,  guarding,  controlling  and 
propiirly  managing  said  fires  in  said  locomotives,  and  by  care- 
lessly and  negligently  failing  to  provide  and  maintain  proper 
screens,  covers,  spark  arresters  and  other  proper  and  necessaiy 
and  available  appliances  upon  said  locomotives,  to  prevent  the 
escape  of  snid  fire  or  sparks  therefrom,  and  in  failing  to  use  all 
practicable  means  to  prevent  the  communication  of  fire  from 
said  locomotives,  while  being  upon  said  tracks  adjacent  to  plaint- 
iff's said  property,  the  aforesaid  buildings,  etc.,  and  other 
ptofiorty  of  the  plaintiff  were  then  and  there  totally  burned, 
coosuTned,  destroyed  and  loat  to  said  plaintiff  by  the  escape  o( 
fire  and  sparks  from  said  engines  as  aforesaid. 
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PlaintifF  demandB  as  damages  $S50,000. 

(Add  count  setting  up  loss  of  personal  property  in  factory, 
loss  of  profits  -on  orders  received,  loss  or  profits  during  time  re- 
building, etc.) 


No.  194.  Paragbaph  Claiminq  Loss  of  Profits  and  Cost 

OF  HESriLDINa. 

Bj'  reason  of  defendant's  negligence  as  aforesaid,  and  the 
consequent  burning  and  deetruction  of  plaintiff's  premises  and 
property  as  aforesaid,  ithe  plaintiff  was  and  is  deprived  of  the 
uae  of  its  said  plant,  and  of  the  profits  of  the  operation  thereof, 
for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and  for  a 
long  space  of  time  will  lose  and  be  deprived  of  the  use  and  enjoy- 
ment, benetri,  profita  and  advantages  of  its  plant,  premises, 
buildings  and  property,  and  will  be  obliged  to  expend  large  snma 
of  money  in  the  restoration  and  rebuilding  of  said  plant  and 
buildings. 


Ko.  195.  P.UUORAPH  Claiming  Loss  or  Pbofitb  on  Ordebs 
Received. 

In  and  !;bout  said  buildings  and  factory  plaintiff  had  accumu- 
lated in  the  orderly  course  of  its  business,  a  large  and  valuable 
stock  (describing  same)  suitable  and  necessary  to  keep  on  band, 
and  plaintiff  was  then  and  there  engaged  in  its  business,  in  the 
orderly  course  of  trade  and  manufacture,  from  which  said  busi- 
ness it  was  then  and  there,  and  for  a  long  time  theretofore  had 
been  acquiring  great  gain  and  profit. 

By  reason  of  defendant's  negligcnee  as  aforesaid,  and  the  con- 
sequent burning  and  destruction  of  plaintifPs  property,  includ- 
ing all  the  stock  on  hand,  which  was  rendered  valueless  for  ita 
intended  purpose,  plaintiff  not  only  lost  the  sale  thereof  but  will 
|je  put  to  greet  expense  to  fill  orders  therefor  from  its  customers 
to  whom  the  same  had  been  sold,  and  plaintiff  will  be  deprived 
of  the  use  of  the  plant  a^  a  glass  manufacturing  jAaiit  for  a 
long  space  of  time  and  will  be  obliged  to  expend  large  suns  of 
monev  to  restore  the  same. 
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Note:  The  above  complaint  mid  paragraphs  are  founded 
upon  the  declaration  filed  in  the  case  of  More-Jonas  Glass  Co,  y. 
West  Jersey  <t  Seashore  B.  R.,  7«  A.  05;  76  L.  708;  76  L.  9j 
09  A.  JfQl.  Judgment  for  plaintiff  was  Oiffirmed  by  the  Court 
of  Errors. 


No.   196.    Complaint.     Action  For  Personal  Injuriks 
Sdstainei>  by  Employee  of  One  Railroad  by  Being  Struck 
BY  Oars  of  Another  Koad  Using  First  Company's  Yards. 
(Title.) 

The  complaint  of  John  McNally,  residing  at  225  Third  Street, 
Jersey  City,  Hudsou  County,  New  Jersey,  shows: 

1,  August  20,  1913,  the  defendant,  at  (lay  venue)  Pennsyl- 
vania Uailroad  Company,  a  corporation  of  the  State  of  Penn- 
sylvania, "nas  a  common  carrier,  and  as  such  was  on  said  date 
the  owner  and  operator  of  a  certain  drill  engine  and  train  of 
freight  cars  attached  thereto,  which  by  the  defendant,  Harvey 
Bemsen,  who  then  and  hitherto  was  a  citizen  of  the  State  of 
New  Jersey,  and  resided  at  No,  252  Seventh  Street,  in  Jersey 
City,  Hudson  County,  and  said  State,  as  its  engineer  and  ser- 
vant, did  on  said  date  run,  operate  and  propel,  in  and  through 
various  places  in  Jersey  City,  including  the  yard  and  premises 
of  the  Hudson  &  Manhaittan  Railroad  Company,  at  the  comer 
of  First  and  Greene  Streets. 

2,  At  said  time  and  place  the  said  engine  and  train,  under 
the  control  and  direction  of  the  defendant,  Harvey  Remsen,  waa 
standing  at  rest  in  and  upon  the  said  premises  of  the  Hudson 
&  Manhattan  Railroad  Company,  upon  a  certain  railroad  track 
therein  laid ;  and  the  plaintiff,  John  McNally,  was  also  lawfully 
in  and  upon  the  said  premises  as  a  servant  and  employee  of  the 
raid  Hudson  &  Manhattan  Railroad  Company,  and  as  such  was 
lawfully  upon  the  said  railroad  track  and  lawfully  crossing  same. 

3,  While  so  engaged  in  crossing  said  track,  the  defendant,  the 
Pennsylvania  Railroad  Company,  by  its  said  servant,  the  de- 
fendant, Harvey  Remsen,  negligently  and  unlawfully  drove  and 
propelled  the  said  engine  against  the  plaintiff,  injuring  him  as 
hereinafter  set  forth. 
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4.  Said  injury  occurred  through  the  negligent  and  caxdess 
conduct  of  the  defendant,  Pennsylvania  Railroad  Company,  and 
ite  servant,  the  defendant,  Harvey  Eemsen,  in  starting  the  said 
train  without  giving  warning  to  the  plaintiff  of  its  intention  bo 
to  do,  in  failing  to  exercise  proper  care  and  vigilance  to  ascertain 
the  presence  of  the  plaintiff  on  the  said  track,  and  in  failing  to 
have  and  maintain  a  sufficient  and  adequate  crew  to  ascertain 
the  presence  of  the  plaintiff  on  the  said  track  and  to  iiram  him 
of  the  intended  movement  of  the  said  train. 

5.  Plaintiff  was  therehy  severely  crushed,  bruised  and 
wounded  upon  and  about  the  head,  body  and  legs,  and  thereby 
sustained  a  fracture  of  the  pelvic  bone,  and  has  hitherto,  and  will 
for  ihe  remainder  of  his  life  undergo  great  pain  and  suffering, 
and  has  been  compelled  to  lay  out  and  expend  large  sums  of 
money,  to  wit,  the  sum  of  $8,000.00  in  and  about  being  cured 
of  his  said  injuries,  and  has  hitherto  and  will  in  the  future 
suffer  the  loss  of  great  gains,  which  he  would  have  otherwise 
made  in  and  about  his  ordinary  businesp,  to  wit,  in  all  $5,000.00,. 
and  was  otherwise  greatly  injured  and  damnified. 

Plaintiff  demands  as  damages  the  sum  of  $Sd,O00.0O. 

RiCHAHD  DOHEBTT, 

Attomei/  of  Plaintiff. 

Note:  Complaint  in  McNaXly  v.  Penna.  E.  R.,  &5  A.  975. 
Judgment  for  plaintiff  affirmed  by  Covrt  of  Errors. 


No.    197.    Complaint — Action    op    Negligence    Against 
Railroad  Company — Accident  at  Crossing. 

New  Jersey  Supreme  Court. 

Atlantic  County. 

(Title.) 

Plaintiff,  S.  A.  M.,  residing  at  says  that : 

1 .  The  defendant  before  and  at  the  time  of  the  commission  of 

the  grievances  hereinafter  mentioned,  was  the  owner,  operator  and 

manager  of  a  certain  steam  railroad,. extending  from  Atlantic 

City,  in  the  county  of  Atlantic,  New  Jers^,  to  Camden,  in  the 
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-county  of  Camden,  New  Jersey,  and  was  in  the  posBeeeion  of 
and  need,  managed  and  propelled  along  said  railroad  certain  loco- 
motives and  cars  for  the  carriage  and  conveyance  of  paseengera 
and  freight  and  for  hire  and  reward. 

S.  At  the  time  of  the  commission  of  said  grievances  there  was 
■and  still  is  a  common  or  public  road,  street  or  highway  situate 
in  tlie  township  of  Galloway,  in  the  county  of  Atlantic,  New 
Jersey.  The  said  steam  railroad  aforesaid  crosses  said  public 
street  or  highway  at  grade  at  or  near  Germanla,  in  the  township, 
county  and  state  last  aforesaid,  which  said  public  road  and  cross- 
ing is  for  all  persons  to  travel,  pass  and  repass  upon  and  along, 
■on  foot  or  with  horses,  carriages,  wagons,  automobiles  and  the 
like,  at  all  time,  safely  and  at  their  will. 

3.  Plaintiff  on  the  24th  day  of  June,  1907,  in  the  township  of 
Galloway,  to  wit,  at  Mays  Landing,  Atlantic  county,  aforesaid, 
was  seated  in  a  certain  wagon  drawn  by  a  liorse  and  was  riding 
in  and  along  said  public  road  and  was  lawfully,  carefully  and 
cautiously  and  without  negligence  crossing  the  tracks  of  the 
said  defendant  at  the  point  where  the  tracks  of  the  defendant 
company  crosses  the  aforesaid  public  road. 

4.  Notwithstanding  the  duty  of  the  defendant  to  give  audible 
signal  of  the  approach  of  its  trains  and  locomotives  by  sounding 
a  whistle  or  bell,  and  notwithstanding  the  duty  of  the  defend- 
ant to  keep  said  crossing  free  from  all  obstruction  that  would 
hinder,  obstruct  or  prevent  a  view  of  the  tracks  of  the  defend- 
ant company  and  a  view  of  the  approaching  trains,  the  defend- 
ant not  regarding  its  duties  in  that  behalf,  caused  and  permitted 
buildings,  cars,  brush  and  shrubbery  to  grow  upon  its  said  road- 
way and  obstruct  and  prevent  a  view  of  its  tracks  and  approach- 
ing trains ;  and  carelessly,  recklessly,  negligently  and  improperly 
drove,  governed  and  directed  a  certain  locomotive  and  train  of 
cars  on  the  said  tracks,  and  recklessly,  negligently,  and  improp- 
erly failed,  refused  and  neglected  to  give  audible  signal  of  the 
approach  of  its  said  locomotive  and  cars  by  sounding  a  whistle 
or  bell,  or  by  giving  other  additional  warning  of  said  locomotive 
and  train. 

5.  By  and  through  said  carelessness,  recklessness  and  negli- 
gent conduct  of  the  said  defendant  by  its  servants  in  that  behalf. 
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the  said  pUintiS  and  the  aoid  horse  and  wagon  in  which  the 
plaiDtiS  WBB  seated  was  then  and  there  etruek  by  said  locomotive- 
and  train  of  cars  with  great  force  and  violence,  and  the  plaint- 
iff was  then  and  there  thrown  with  great  force  and  violence  to 
and  upon  the  ground,  hy  means  thereof  the  plaintiff  became,, 
wae  and  still  is,  sick,  sore,  lame,  dieeeeed,  distorted  and  perma- 
nently injured  and  so  remains  and  continues  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  and  has  suffered  and  under- 
gone great  pain  and  agony,  both  of  mind  and  body. 
Plaintiff  demaude  as  demagee,  $25,000. 

XoTE :  Above  complaint  is  based  upon  declaration  filed  in  caa» 
of  Borah  MUieledorfer  v.  West  Jersey  and  Seashore  EaUroad. 
Judgment  for  plaintiff  for  $7/)00  affirmed  by  Court  of  Srrorg, 
73  A.  538,  rj  L.  ms. 


So.  198.  Complaint  in  Replevin.    Goooe  Weonofullt  Ac- 

QDIKBD  AND  DbTAINED. 

(Title.) 
Plaintiff,  residing  in  the  city  of  Newark,  county  of  EeseXj 
and  State  of  New  Jersey,  says : 

(1)  That  on  or  about  the  first  day  of  June,  nineteen  hundred 
and  fourteen,  at  {lay  re»«<),  plaintiff  was,  and  ever  since  has 
been  the  owner  of  the  goods  and  chattels  shown  on  the  schedule- 
hereto  annexed  and  marked  "Schedule  A." 

(2)  On  the  aforesaid  date  was,  and  ever  since  has  been  law- 
fully entitled  to  the  possession  of  the  same. 

(3)  On  the  aforesaid  date,  at  Newark,  New  Jersey,  the  de- 
fendant did  wrongfully  take  said  goods  and  chattels  in  the  pos- 
session of  the  plaintiff  and  have  ever  since  wrongfully  detained, 
and  still  detain  the  same. 

(4)  Plaintiff  demands  possession  of  the  said  goods  and  chat- 
tels, and  damages  lor  unlawfully  retainisg  same. 

Dated  August  ,  1914. 

■^  JoHK  A.  Bernhard, 

Atiorrwy  for  Plaintiff, 
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Note  :  Complaint  in  Jos.  Marrone  CotU.  Co.  v.  Monakan,  95 
A.  &S^.  Judgment  for  defendant  reversed  by  Court  of  Errors. 
When  defendant  rightfully  acqvjired  possession  of  goods — a  de- 
mand for  possession  is  a  condition  precedent  and  should  be  al- 
leged. 


No.  199.  Complaint — Rbplevim-  Fodhded  UponTdechase 
OF  Goods  at  Execution  Sale. 

Supreme  Court  of  New  Jersey. 
Eeaex  Comity. 
(Title.) 
Plaintiff,  Wilkinson,  Gaddis  &  Company,  a  corporation  having 
its  principal  office  at  No.  866  Broad  street,  in  the  city  of  New- 
ark, New  Jersey,  says  that : 

First.  On  November  25,  1913,  the  plaintiff,  Wilkinson,  Gad- 
dis  &  Company,  recovered  a  judgment  in  the  Firat  District 
Court,  in  the  city  of  Newark,  against  George  Bohlen  for  $393.61 
damages,  and  $S3.S5  costs  of  enit. 

Second.  That  on  Novranber  26,  1913,  the  above-named  Geoi^ 
Bohlen  was  the  owner  of  the  following  list  of  goods,  wares  and 
merchanidae,  to  wit: 

Two  show  cases,  3  scales,  1  coffee  mill,  1  r^iater,  500 
cans  peas,  100  bodies  sardines,  assorted;  50  cans  lobster, 
assorted. 

Twenty-five  cans  salmon,  assorted;  12  cans  shaker  salt,  21 
cans  Campbell's  soup,  assorted ;   10  cane  Heinz  baked  beans, 
26  boxes  Jello,  10  cans  Van  Camp's  spaghetti,  aU  bottled 
catsup,  vinegar,  blueing,  sweet  oil,  jellies,  all  polish,  black- 
ing, and  all  other  goods  and  chattels  in  said  store,  No.  217 
Mulberry  street,  Newark,  N.  J. 
ThiirA  That  on  November  25,  1913,  execution  was  issued  on 
said  judgment  at  the  said  court  to  Edgar  A.  Hartdom,  sergeant- 
at-arms  of  said  court.     That  levy  was  made  under  said  execu- 
tion by  said  sergeant-atrarms  on  the  said  goods,  waree  and  mer- 
chandise on  November  26, 1913. 
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Fourth.  That  on  December  1,  1913,  sale  was  made  under  said 
execution  and  levy  of  said  goods,  wares  and  merchanidse  to  the 
plaintiff  for  $125.00. 

Fifth.  That  said  defendants  now  have  possesaion  of  said  goods, 
wares  and  merchanidse. 

Sixth.  That  on  the  day  of  in  {Icuf 

venue),  plaintiff  made  written  demand  of  defendants  for  the  re- 
turn of  said  goods,  wares  and  merchandise. 

Seventh.  Defendants  then  and  there  wrongfully  refused  to 
deliver  the  said  goods,  wares  and  merchandise  to  the  plaintiff, 
then  in  said  store,  No.  217  Mulberry  street,  Newark,  and  then 
and  now  wrongfully  detain  the  same. 

Plaintiff  demands  possession  of  said  goods,  wares  and  mer- 
chandise, or,  in  case  they  cannot  be  returned  to  plaintiff,  then 
$1,000  damages  for  said  goods  and  $300  damages  for  their  de- 
tention. 

CouLT  &  Smith, 

Attorneys  of  Plaintiff. 

Note:  Complaint  filed  in  Wilkinson,  QaMie  x6  Co.  v.  Bohlen, 
97  A.  ^70.  Judgment  for  defendant  reversed  and  new  trial 
granted  by  Court  of  Errors. 


No.  200.   Complaint  ik  Replevin.    Action  Whebe  Goods 
Were  in  Ccstody  of  Railroad  for  Shipment. 
Hudson  County  Circuit  Court. 
(Title.) 

Plaintiff  resides  in  the  village  of  Hempstead,  in  the  State  of 
New  York,  and  says  that: 

(1)  On  January  33d,  1914,  plaintiff  was  and  ever  since  has 
been  the  owner  of  the  following  goods  and  chattels,  to  wit:  Con- 
signment of  hides  received  by  the  defendant  Pennsylvania  Hail- 
road  Company  in  lighters  43S  and  424,  being  part  of  the  cargo 
of  the  steamship  El  Oriente,  of  the  value  of  $15,000. 
'  (2)  On  said  date  the  plaintiff  was  and  ever  since  has  been 
lawfully  entitled  to  the  immediate  possession  of  the  same. 


Dig,, z.d  by  Google 


844  New  Jersey  Practice  Act. 

(3)  On  said  date'  at  or  near  pier  K,  UarsimuB  Core,  and  in 
the  PenDBjlvaiiia  £ailroad  Company's  yards  in  the  city  of  Jer- 
sey City,  Hudson  county,  New  Jersey,  the  defendants  wrong- 
fully took  said  goods  and  chattels  from  the  possession  of  th& 
plaintiff,  and  ever  since  have  wrongfully  detained  and  still 
wrongfully  detains  the  same. 

(4)  On  January  33d,  1914,  the  plaintiff  demanded  poBsession 
of  said  goods  and  chattels  from  the  defendants,  and  said  de- 
mand was  refused. 

Plaintiff  demands  possession  of  said  goods  and  chattels  and 
five  thousand  dollars  damages  for  their  detention. 

MoDeehott  &  Enbioet, 

Attorneys  for  Plmntiff. 

Note;  Complaint  in  O'Neill  v.  Central  Leather  Co.,  9^  A. 
789,  96  A.  1103.  87  L.  •SS^. 


No.  201.   Complaint  for  Nboligbntlt  Permitting  Snow- 
to  Melt  and  the  Water  Therefrom  Rcn  on  Sidewalk  and- 
Freeze,  Whkrebt  Plaintiff,  Walking  on  Sidewalk,  Slipped- 
ON  Ice  So  Formed,  Fell  and  Was  Injdred. 
New  Jersey  Supreme  Court. 
Mercer  County, 
(Title.) 
Plaintiff,  residing  at ,  says  that: 

1.  On  the  8th  day  of  January,  1910,  and  for  a  long  time 
prior  thereto,  to  wit,  one  week,  Mary  E.  Tjee,  now  deceased,  was 
the  owner  of  a  certain  lot  of  land,  with  a  dwelling  house  thereon 
erected,  abutting  upon  and  known  and  designated  as  No.  435 
East  State  street,  a  public  highway  in  the  city  of  Trenton,  in 
the  county  aforesaid. 

2.  In  front  of  which  premises  the  said  Mary  E.  Lee,  deceased,, 
during  all  that  time  maintained  on  the  sidewalk  of  said  street  a 
pavement  of  flagstones,  the  said  pavement  being  of  a  certain 
width,  to  wit,  ten  feet,  and  contignoas  to  and  adjoining  the  said 
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pavement  maintained  an  opcD  yard  or  lawn  between  the  line  of 
the  eaid  pavement  and  the  front  wall  of  the  said  house. 

3.  About  a  week  prior  to  the  date  last  above  mentioned  a 
snow  storm  occurred  in  the  said  city  of  Trenton,  in  the  county 
aforesaid,  as  a  result  of  which  great  quantities  of  snow  fell  and 
lodged  on  the  gaid  sidewalk  or  pavement  in  front  of  said  prem- 
ises. No.  435  East  State  street,  in  the  city  of  Trenton,  then 
owned  by  the  said  Mary  E.  Lee,  now  deceased,  where  it  remained 
until  the  day  next  succeeding  the  said  snow  storm,  when  the 
said  Mary  E.  Lee,  now  deceased,  by  her  servants  and  agents  ia 
that  behalf,  remoyed  the  aforesaid  large  quantities  of  snow  from 
the  sidewalk  in  front  of  said  premises,  where  it  lodged  in  the- 
said  storm,  and  for  her  own  convenience  deposited  tlm  snow  sO' 
removed  from  the  said  sidewalk  upon  the  said  yard  or  lawn  in 
front  of  the  said  house,  which  said  yard  or  lawn  at  that  tima 
was,  and  now  is,  contiguous  to  and  abutting  on  the  said  side^ 
walk,  and  was  situated  between  the  said  sidewalk  and  the  front 
wall  of  the  said  house,  and  there  permitted  the  said  snow  to 
remain  for  a  long  space  of  time,  to  wit,  two  week^. 

4.  It  then  and  there  became  and  was  the  duty  of  the  said  Mary 
E.  I,ee,  now  deceased,  to  use  due  and  proper  care  in  the  placing 
of  sujfieient  guards  and  protection  around  the  said  snow,  while 
it  remained  deposited  on  the  said  lawn  or  yard  aforesaid,  so  that 
the  water  resulting  from  the  melting  of  the  said  snow  eoulil 
not  run  along  and  upon  the  said  sidewalk  in  front  of  said  prem- 
ises, and  there  congeal  and  harden  into  ice,  and  render  the  said 
sidewalk  unsafe  and  insecure  for  the  passage  on  foot  of  persons 
lawfully  being  in  and  upon  the  said  highway  and  walking  upon 
or  crossing  the  said  sidewalks. 

5.  The  said  Mary  E.  Ijee,  now  deceased,  not  regarding  he*^ 
duty  in  that  behalf,  did  not  use  due  and  proper  care  in  the 
placing  of  sufficient  guards  or  protection  around  the  said  anow^ 
while  it  remained  deposited  on  the  said  yard  or  lawn  aforesaid, 
so  that  the  water  resulting  from  the  melting  of  the  said  snow 
could  not  run  along  and  upon  the  said  sidewalk  in  front  of  'iaid 
premises  and  there  congeal  into  ice  and  render  the  said  sidewalk 
unsafe  and  insecure  for  the  passage  on  foot  of  persona  lawfully 
being  in  and  upon  the  said  highway,  and  walking  upon  or  erote* 
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ing  tliG  said  sidewalk,  but  wholly  failed  and  neglected  ^o  to  do 
and  carelessly,  negligently  and  wrongfully,  when  the  said  enow 
melted  as  aforesaid,  allowed  and  permitted  the  wnter  resulting 
from  the  same  to  run  along  and  upon  the  said  sidewalk  in  front 
of  said  premises,  and  there  permitted  it  to  remain,  and  care- 
lessly, negligently  and  wrongfully  allowed  and  permitted  the 
said  water,  while  it  remained  upon  the  said  sidewalk  as  afore- 
said, to  harden  and  congeal  into  ice,  and  carelesslv,  negligently 
and  wrongfully  allowed  and  jiermitted  the  said  ice,  when 
formed  as  aforesaid,  to  he  and  remain  on  the  said  sidewalk  in 
front  of  said  premises  for  a  long  space  of  time,  to  wit,  two 

.  6.  By  reason  of  the  premise!!,  she  (the  plaintiff),  on  the  day 
and  year  last  aforesaid,  and  at  night  time  of  said  day,  while 
lawfully  and  carefully  walking  upon  the  said  sidewalk,  and 
without  any  fault  or  negligence  on  her  part,  slipped  on  the  ice 
congealed  on  the  said  sidewalk  as  aforesaid,  lost  her  footing 
and  fell,  and  with  great  force  and  violence  was  thrown  to  the 
ground, 

7.  By  means  whereof  the  said  Elizabeth  M,  Aull,  the  plaint- 
iff, sustained  severe  internal  and  external  injuries  and  derange- 
ments of  a  permanent  nature,  one  of  her  legs  was  fractured 
and  broken,  and  she  was  then  and  there  otherwise  greatly 
bruised,  wounded  and  injured,  bo  that  her  life  was  then  and 
there  greatly  despaired  of ;  and  also,  by  means  of  the  premises, 
the  said  plaintiff,  Elizabeth  M.  Aull,  was  sick,  sore,  lame  and 
disordered,  end  «o  remained  and  continued  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  during  all  of  which  time  the 
said  plaintiff  suffered  and  underwent  great  pain,  and  in  the 
future  will  suffer  and  undergo  great  pain,  and  will  continue  to 
be  sick,  sore,  lame,  wounded  and  disordered  the  rest  of  her 
natural  life,  whereby  she  has  been  deprived  of  greit  divers  gain^ 
and  profits,  and  in  the  future  will  lose  and  be  deprived  of  great 
gains  and  profits,  to  wit,  from  thence  hitherto,  during  the  rest 
of  her  natural  life;  and  also,  by  means  of  the  premises,  the 
said  plaintiff  was  forced  to  expend  large  sums  of  money,  to  wit, 
one  thousand  dollars,  for  drugs,  medicines,  nursing  and  medi- 
cal attendance  and  will  be  forced  to  expend  large  sums  of  money 
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in  the  future  for  drugs,  medicines,  nursing  and  medical  at- 
tendance, in  and  about  endeavoring  to  cure  and  lieal  lier- 
sclf  of  the  injuries  sustained  as  aforesaid,  to  wit,  at  Trenton,  in 
the  county  of  Mercer  aforesaid. 

8.  Tlie  said  Mary  E.  Lee  died  on  the  8th  day  of  September, 
1910,  at  the  city  of  Trenton,  in  the  county  aforesaid,  leaving 
a  last  will  and  testament,  which  was  duly  probated  before  the 
surrogate  of  the  county  of  Mercer,  in  and  by  the  terms  of  which 
said  last  will  and  testament  the  said  Mary  E.  Lee  gave,  devised 
and  be<|uealhed  all  of  her  estate,  botli  real  and  personal,  to  the 
said  Albert  W.  Lee,  the  defendant  herein,  absolutely,  and  nomi- 
nated, constituted  and  appointed  him  sole  executor  of  the  said 
last  will  and  testament;  that  the  said  Albert  \V.  Lee  has  duly 
qualified  as  such  executor  and  assumed  the  burden  of  the  ad- 
ministration of  the  said  estate,  and  that  letters  testamentary 
were  duly  issued  to  him  by  the  surrogate  of  the  county  of  Mer- 
cer, a  certified  copy  of  which  said  last  will  and  testament  and 
letters  testamentary  issued  thereon  by  said  surrogate  to  the  said 
Albert  W.  Lee,  the  said  plaintift  now  brings  here  into  court, 
ready  to  be  produced  and  proved. 

9.  At  the  time  of  her  death,  the  said  Mary  E.  Lee  was  seized 
in  fee  simple  absolute  of  certain  messuages,  lands  and  tene- 
ments, inchuling  the  lands  and  tenements  hereinbefore  men- 
tioned, situate  in  the  city  of  Trenton,  in  the  county  aforesaid, 
of  great  value,  to  wit,  of  the  value  of  $25,000,00,  all  of  which 
were  devised  absolutely  by  said  last  will  and  testament  of  the 
said  Mary  E.  Lee  to  the  said  defendant,  Albert  W.  Lee. 

10.  Plaintiff  demands  as  damages  the  amount  of  $10,000. 


Attomei/  of  Plaintiff. 


Note:  Adapted  from  declaration  in  Atdt  v.  Lee,  8^  L.  155, 
S6  A.  1018,  held  good  by  Supreme  Court.  See  Ligktcap  t.  Le- 
high Valley  R.  R.,  H  A.  95,  37;  87  A.  6k. 
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No.  202.  Complaint  in  Trespass  for  Entry  Upon  Plaint- 
iff's Lands  and  Destroying  Fence. 

Camden  Counly  Circuit  Court. 
(Title.) 
Plaintiff,  residing  at ,  says  that — 

1.  On  the  tenth  day  of  June,  nineteen  hundred  and  ten,  and  on 
divers  other  days  and  times  between  that  day  and  tlie  eommence- 
ment  of  this  suit,  with  force  and  arms  broke  and  entered  a 
certain  close  of  the  plaintiffs  situate  in  the  city  and  county  of 
Camden  and  State  of  New  Jersey  and  more  fully  described  aa 
follows : 

2.  Defendant  tlien  and  tlicre  forced  and  broke  open  and  broke 
to  pieces,  damaged  and  spoiled  divers  gates  and  fences  of  the 
plaintiffs  of  great  value,  to  wit,  of  the  value  of  ten  thousand  dol- 
lars, then  standing  and  being  in  and  upon  the  said  close ;  and 
certain  posts,  locks,  staples  and  hinges  of  tlie  said  plaintiffs  of 
great  value,  to  wit,  the  value  of  ten  thousand  dollars,  respectively 
affixed  to  the  said  gates  and  fences  and  with  which  the  same  were 
then  and  there  respectively  locked  and  fastened,  and  with  feet  in 
walking  thrust  down,  trampled  upon,  consumed  and  spoiled  the 
grass  and  earth  of  the  said  plaintiffs  of  great  value,  to  wit,  the 
value  of  ten  thous'and  dollars,  then  and  there  growing  and  being, 
and  with  certain  beasts  of  burden  and  with  the  wheels  of  divers 
carts,  wagons  and  other  carriages,  crushed,  damaged  and  spoiled 
other  grass  and  earth  of  the  said  plaintiffs  of  great  value,  to 
wit,  of  the  value  of  ten  thousand  dollars,  then  and  there  growing 
and  being,  and  with  the  feet  of  the  said  beasts  of  burden  and  the 
wheels  of  said  carts,  wagons  and  other  carriages  tore  up,  sub- 
verted, damaged  and  spoiled  the  earth  and  soil  of  the  said  close, 
to  wit,  from  the  day  and  year  last  aforesaid,  hitherto  and  thereby 
and  therewith  during  all  the  time  aforeasid,  greatly  encumbered 
the  paid  close  respectively  and  hindered  and  prevented  the  plaint- 
iffs from  having  the  use,  benefit  and  enjoyment  thereof,  in  so 
large  and  ample  a  manner  as  they  might  and  otherwise  would 
have  done,  and  many  other  wrongs  then  and  there  did  to  the 
damage  of  the  plaintiffs. 

Plaintiff  demands  as  damages,  $10,000. 
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Note:    Adapted  from  declaration  in  Schmidt  v.  Spaeth,  SO 
1.  1003;  8S  L.  575;  8S  A.  2Jf2. 


No.  a03.  CoMPi^iNT  ijj  Trespass  Against  Tublic  or  In- 
dividual Members  Thereof  to  Exclude  Them  From  Certain 
Meadow  oh  Marshland  Washed  By  Water  op  Kiver. 
New  Jersey  Snprome  Court. 
Salem  County. 
(Title.) 
Plaintiff,  W.  P.,  reeiding  at ,  says  that — 

1.  The  defendant  on  the  Becood  day  of  November,  nineteen 
hundred  and  eleven,  at  Salem,  in  the  county  of  Salem  aforesaid, 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms, 
&e.,  broke  and  entered  the  close  of  the  plaintiff,  to  wit: 

Ail  that  certain  tract  or  meadow  land  or  marsh,  situate  in  the 
township  of  Lower  Penn's  Neck,  county  of  Salem  and  State  of 
New  Jersey,  lying  and  being  within  the  bounds  of  what  is 
known  ae  the  SupannEi  Meadow  Bank  Company,  bounded  on  the 
south  and  west  by  Salem  creek  and  Delaware  river,  on  the  north 
and  east  by  upland  of  William  M.  Perrine,  trustee,  James 
Butcher,  William  Johnson,  Millicant  B.  Taylor,  and  others,  ex- 
cepting, however,  therefrom  a  piece  or  tract  of  land  known  as 

Hickorj'  Island ;  to  wit,  at  Salem 

aforesaid,  and  that  his  feet  in  walking,  trod  (Jown,  consumed 
and  spoiled  the  grass  and  herbage  growing  thereon  of  great 
value,  to  wit,  of  the  value  of  one  hundred  dollars. 

2.  Defendant  did  then  and  there  force  and  break  open,  break 
to  pieces  and  damaged  and  spoiled  divers  gates  and  fences  of  the 
said  plaintiff  of  great  value,  to  wit,  the  value  of  one  hundred 
dollars. 

3.  Defendant  also  did  then  and  there  put,  place  and  erect  and 
caused  to  be  put,  placed  and  erected,  divers  blinds  and  other 
structures  in  and  upon  said  close  and  kept  and  continued  said 
blinds  and  other  structures  bo  there  put,  placed  and  erected, 
without  the  leave  or  license  and  against  the  will  of  the  said 
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plaintiff  for  a  long  space  of  time,  to  wit,  from  the  said  secoDd 
day  of  November,  nineteen  hundred  and  eleven. 

4.  Defendant  thereby  and  therewith  during  all  the  time  afore- 
said, greatly  encumbered  the  said  close  aforesaid,  and  hindered 
and  prevented  the  said  plaintiff  from  having  the  uae,  benefit  and 
enjoyment  thereof,  in  bo  large  and  ample  a  manner  as  he  might 
or  otherwise  would  have  done,  to  wit,  at  Salem  aforesaid,  and 
during  all  of  eiiid  period  last  mentioned  did  remain  in  and 
upon  said  close  and  gun,  hunt  and  fish  thereon  without  the 
leave  and  license  and  against  the  will  of  the  said  plaintiff. 

SECOND  COUNT. 

5.  Defendant  on  the  second  day  of  November,  nineteen  hun- 
dred and  eleven,  at  Salem,  in  the  county  of  Salem,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms  did  break 
and  enter  certain  lands  and  premises,  situate  in  the  township 
of  Lower  Peon's  Neck,  in  the  connty  of  Salem  aforesaid,  of  which 
the  plaintiff  was  then  and  there  the  owner,  occupant,  lessee  and 
licensee,  to  wit,  the  lands  and  premises  more  particularly  de- 
scribed in  the  first  count  hereof,  the  same  not  being  fresh 
meadow  land. 

6.  Defendant  did  trespass  on  said  lauds  and  take  with  him 
and  carry  thereon  a  gun  after  public  notice  on  the  part  of  the- 
plaintiff,  as  owner,  occupant,  lessee  and  licensee,  of  said  lands, 
forbidding  any  trespass  thereon,  and  without  the  leave  and  li- 
cense and  against  the  will  of  the  said  plaintiff. 

7.  Such  notices  were  before  that  time  posted  conspicuously,. 
adjaceut  to  the  highways  bounding  on  said  lands,  and  adjacent 
to  all  usual  entrance  ways  to  said  lands. 

Plaintiff  demands  as  damages  $100.00. 

Note:    Complaint  adapted  from  declaration  in   Periine   v. 

Warner,  93  A.  71S.    Judgment  for  pJatntiff  affirmed  by  Court 
of  Errors. 
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No.  204.    Complaint  in  Trover  and  Convee81on, 
New  Jersey  Supreme  Court. 
Essex  County, 
(Title.) 
Plaintiff,  Corona  Kid  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  Afassachusetts,  euing 
for  the  use  of  Corona  Kid  Manufacturing  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  tlie  lawa  of 
the  State  of  Maine,  says  that — 

1.  On  the  seventh  day  of  September,  in  the  year  nineteen  hun- 
dred and  five,  at  Newark,  in  the  county  of  Essex  aforesaid,  was 
lawfully  possessed  as  of  its  own  property  of  certain  goods  and 
chattels,  being  bides  or  the  skine  of  animal?,  or  portions  of  the 
BOme,  to  wit,  twenty-three  thousand  three  hundred  (23,300) 
pounds  of  grains  from  cordovan  after  tanning,  of  great  value,  to 
wit,  of  the  value  of  twenty  thousand  dollars;  two  thousand  fouf 
hundred  and  thirty-nine  (2,439)  dozen  of  shank  splits,  pickled, 
of  great  value,  to  wit,  of  the  value  of  two  thousand  dollars ;  six 
hundred  and  forty-nine  (649)  pounds  of  pieces  of  dry  tacked- 
out  butt  buffings  from  cordovan  bults,  of  great  value,  to  wit,  of 
the  value  of  eighty  dollars. 

2.  Being  so  possessed,  the  said  plaintiff  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  Newark  aforesaid,  casually  lost 
the  said  goods  and  chattels  out  of  his  possession,  and  same  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  Newark,  in  the 
county  aforesaid,  came  to  the  posbession  of  said  defendant  by 
finding. 

3.  Yet  the  said  defendant,  well  knowing  the  said  goods  and 
chattels  to  be  the  property  of  the  said  plaintiff,  and  of  right  to 
belong  and  pertain  to  it,  but  contriving  and  fraudulently  in- 
tending craftily  and  subtly  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  hath  not  as  yet  delivered  the  said  goods 
and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the 
said  plaintiff,  although  often  requested  so  to  do,  and  hath  hereto- 
fore wholly  refused  so  to  do. 

4.  Defendant  afterwards,  to  wit,  on  the  day  last  aforesaid,  at 
Newark,  in  the  county  aforesaid,  converted  and  disposed  of  the 
said  goods  and  chattels  to  his  own  use  to  the  damage  of  ttie  said 
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plaiotiff,  twenty-three  tlioueand  dollars  ($23,000) ;  and  the 
plaintiff  ^aitli  that  by  reaeon  of  the  premieea,  a  cause  of  action 
arose  to  the  eaid  plaintiff  to  have  of,  and  from  the  said  defend- 
ant paid  sum  of  twenty-threo  thoiisfind  dollars  ($23,000). 

5.  Tliereafter,  to  wit,  on  the  twentieth  day  of  June,  in  the 
year  nineteen  hundred  and  ten,  at  Boston,  in  the  State  of  Maeea- 
chueettp,  to  wit,  at  Newark,  in  the  county  aforesaid,  the  said 
plaintiff  did  soil,  assij^n,  transfer  and  set  over  to  the  said  Corona 
Kid  Manufacturing  Company,  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Maine 
aforesaid,  it«  said  cause  of  action  against  the  said  defendant. 

6.  Said  defendant  hath  not  aa  yet  delivered  the  said  goods  and 
chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  said 
C-orona  Kid  Manufacturing  Company,  a  corporation  organized 
and  existing  and  by  virtue  of  the  laws  of  the  State  of  Maine  as  - 
aforesaid,  although  often  requested  so  t«  do,  and  hath  heretofore 
wholly  refused  so  to  do,  whereby  and  by  reason  of  the  premises  a 
cause  of  action  hath  aconied  to  the  said  plaintiff  suing  for  the 
use  of  Corona  Kid  Manufacturing  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Maine  as  aforesaid,  to  have  of  iind  from  the  said  defendant 
said  sum  of  twenty-three  thousand  dollars  ($23,000). 

Plaintiff  demands  as  damages  $S3,000. 

Note:  Adapted  from  declaration  in  Corona  Kid  Co.  v.  lAcht- 
man,  8fi  A.  371;  8i  L.  SGS.  Judgment  for  plaintiff  affirmed  by 
Court  of  Errors. 


No.  205.  Complaint  by  Vendee  Aqainst  Vendor  for  Dam- 
ages FOR  Ncv-Perfobmance  of  Agreement  to  Sell  Land. 
New  Jersey  Supreme  Court. 
Essex  County. 
(Title.) 
PJaintitf,  W.  F.,  residing  at  ,  says  that : 

1.  On  August  19,  1909,  at  {venuf),  defendants  made  and 
entered  into  a  certain  contract  in  writing  whereby  the  said  de- 
fendants agreed  to  convey  to  the  plaintiff,  or  his  nominee,  within 


Dig,, z.d  by  Google 


FoRUS.  553 

ten  days  from  date  of  such  agreement,  three  lots  twenty-five  feet 
by  one  hundred  feet  each,  situate  on  the  easterly  side  of  North 
Brighton  avenue,  in  the  city  of  East  Orange,  New  Jersey,  in 
<onsideration  of  the  delivery  to  them,  the  defendants,  of  a  cer- 
tain bond  with  the  accompanying  mortgage,  in  the  sum  of  fif- 
teen hundred  dollar?,  made  by  one  William  M.  CuJbertson  upon 
lands  situate  at  Delaware  Water  Gap,  Warren  county,  New 
Jersey,  all  as  evidenced  hy  said  agreement,  of  which  the  follow- 
ing is  a  true  copy : 

August  19,  1909. 

Received  of  William  S.  Fairchild,  certain  bond  and  mort- 
gage made  by  Wm.  M.  Culbertson,  conveying  property  at  Dela- 
ware Water  Gap,  Warren  county.  New  Jersey,  said  mortgage 
being  for  the  sum  of  $1,500.  In  consideration  of  the  delivery 
of  the  said  mortgage,  we  hereby  agree  to  convey  to  Wm.  S.  Fair- 
child,  or  his  nominee,  three  lots  ?5xIO0  each,  situate  on  the 
easterly  side  of  Xortii  Brighton  avenue,  East  Orange,  N.  J.,  be- 
gining  about  110  feet  North  of  Hilton  street,  said  lota  to  be 
convoyed  free  and  clear  of  incumbrances  within  ten  days  from 
above  date. 

Llewellyn  Realty  Company, 
By  R.  J.  FoAKD,  Vice-PresuienL 

Frederick  R,  Habselman. 

2.  Tpon  the  entering  into  of  such  contract  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  at  Newark,  in  the  county  of  Essex, 
aforesaid,  he,  the  said  plaintiff,  paid  unto  the  said  defendants 
the  consideration  or  purchase  price  for  said  lots,  as  evidenced 
by  said  agreement,  to  wit,  by  the  delivery  of  a  certain  bond  and 
accompanying  mortgage  made  by  William  M.  Culbertson,  cov- 
ering property  at  Delaware  Water  Gap,  Warren  county.  New 
Jersey,  said  mortgage  being  in  the  sum  of  fifteen  hundred 
dollars. 

3.  Thereupon  the  said  plaintiff  became  and  was  the  purchaser 
of  said  premises,  and  entitled  to  a  good  and  lawful  deed  of  con- 
veyance to  him  of  said  premises  according  to  the  terms  of  such 
contract,  and  it  thereupon  became  and  was  the  duty  of  the  said 
defendants  to  execute  and  deliver,  or  to  cause  to  be  executed 
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and  delivered  a  good  and  lawful  deed  of  conveyance  to  the  said 
plaintifT,  or  liis  nominee,  in  accordance  with  the  terms  of  such 
contract. 

4.  Thereupon,  afterwards,  to  wit,  on  Ihe  day  and  year  first 
aforesaid,  at  Newark,  in  the  County  of  Essex,  aforesaid,  in  con- 
sideration that  the  plaintiff  at  the  special  instance  and  request 
of  the  said  defendants  had  then  and  there  nndertaken,  and 
faithfully  promised  the  said  defendants  to  perform,  and  had 
p<;Tformed  all  the  agreements  in  the  said  contract  or  agreement 
of  sale  contained,  on  the  said  plaintiff's  part  and  hehalf,  as  such 
purchaser  as  aforesaid  to  be  performed  and  fulfilled;  they  the 
said  defendants  undertook  and  faithfully  promised  to  perform 
and  fulfill  all  things  in  the  said  contract  of  sale  contained,  on 
the  vendor's  part  and  behalf  to  te  performed  and  fulfilled. 

5.  Although  he,  the  plaintiff,  on  the  day  and  year  first  afore- 
said, and  until  and  upon  the  said  twenty-seventh  day  of  Decem- 
ber, ihen  next,  at  the  City  of  Newark,  in  the  County  of  Essex 
aforesaid,  was  ready  and  willing  to  perform  and  fulfill  and  in 
faot  had  performed  and  fulfilled  all  things  in  the  said  contract 
contained  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid, 
to  be  perfonned  and  fulfilled  to  complete  the  said  purchase, 
whereof  the  said  defendants  on  the  day  and  year  last  aforesaid 
had  notice,  and  were  then  and  there  requested  by  the  said 
plaintiff  to  make  to  him  a  good  title  to  the  said  premises ;  yet 
the  said  defendants  not  regarding  their  promises  and  undertak- 
ings, but  contriving  and  fraudulently  intending  to  injure  and 
defraud  the  said  plaintiff  in  his  behalf,  did  not  nor  would  when 
they  were  so  requested  as  aforesaid  or  ait  any  time  before  or 
since,  make  or  procure  to  be  made  to  the  said  plaintiff  a  good 
title  to  the  said  premises,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  to  wit,  at  Newark,  in  the  County  of  Essex, 
aforesaid,  contrary  to  the  said  contract  or  agreement  of  sale,  and 
the  said  promise  and  undertakings  of  the  said  defendants. 

6.  By  reason  whereof  he,  the  said  plaintiff,  hath  been  deprived 
of  all  the  benefits  and  advantages  which  would  have  arisen  front 
the  completion  of  the  said  purchase,  and  hath  been  put  to  great 
expense,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  three  thousand  dollars  of  like  lawful  money,  in 
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endesYoring  to  procure  such  title  as  aforesaid,  and  to  get  said , 
purchase  completed,  and  hath  lost  all  gains  and  profitB  which 
he  might  and  would  have  otherwise  made,  and  acquired  for 
using  and  employing  the  said  auins  of  money  and  bond  and 
mortgage  bo  paid  an  purchase  price  and  duty  as  aforesaid,  and 
other  moneye  provided  and  kept  by  him,  the  said  plaintiff,  for 
the  completion  of  the  purchase. 

Plaintiff  demands  as  damages  S3, 000. 

Xote:  Adapted  from  declaration  in  Fairchild  v,  Llewellyn 
Realty  Co.,  8B  A.  9Si;  S£  L.  4^3.  Judgment  for  plaintiff 
affirmed  by  Court  of  Errors. 


So,  206,  OoMPHiNT  FOR  Damages  From  Overplom"  oi-- 
Water  Cocbse. 

Xew  Jersey  Supreme  Court. 
Essex  County. 
(Title.) 
The  plaintiff,  Itoteo  Cnrbo,  of  tJie  t-ity  of  Newark,  county  of 
Essex  and  State  of  Xew  Jersey,  says  that — 

riRST  COl'NT. 

1.  He  is  the  owner  of  tliose  certain  tracts  of  land  and  premises, 
situate,  lying  and  l>eing  in  the  city  or  township  of  Newark  or 
Belleville,  in  the  county  of  Essex  and  State  of  New  Jersey,  more 
particularly  described  as  follows : 

9.  Tliat  the  defendant  is  the  owner  of  lands  and  premises 
above  described  and  to  the  westward  of  the  plaintiff's  lands  as 
above  described. 

3.  That  prior  to  the  1st  day  of  July,  19H,  a  small  natural 
stream  of  water  ran  through  the  lands  of  both  the  plaintiff  and 
defendant,  originating  on  the  land  of  the  defendant  and  running 
from  thence  in  a  natural  bed  over  and  through  the  lands  of  the 
plaintiff  on  the  extreme  rear  and  along  the  northeasterly  side 
of  the  plaintiff's  aforesaid  lots. 
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4.  That  on  or  about  the  first  day  of  July,  1911,  aforesaid, 
the  eaid  defendant  enlarged  the  ditch  or  the  bed  of  the  afore- 
mentioned Btream  on  the  defendant's  land  thus  causing  au  in- 
creased amount  of  water  to  accumulate  in  the  gaid  ditch  and 
stream. 

5.  The  defendant  thereupon,  without  the  knowledge  or  con- 
sent of  the  plaintiff  came  upon  the  lands  of  the  plaintiff  afore- 
said, and  through  its  agents,  servants  or  representatives  dug  out 
and  enlarged  the  ditch  or  bed  of  the  aforementioned  stream  on 
the  lands  of  the  said  plaintiff  throughout  its  entire  length  on 
said  lands  of  plaintiff,  to  the  extent  of  from  two  to  three  and 
four  times  the  original  width  and  depth  of  the  aforesaid  stream. 
Thus  causing  damage  to  the  lands  of  the  plaintiff  and  increasing 
tlie  volume  of  the  flow  of  water  thereover.  All  without  the 
knowledge  or  consent  of  the  plaintiff, 

(>.  This  increased  flow  of  water  over  the  lands  of  the  plaintiff, 
-cauHcd  by  the  defendant  aforesaid,  commenced  on  or  about  the 
first  day  of  July,  1911,  and  has  continued  from  thence  hitherto. 
Ail  wjihout  the  consent  and  against  the  protest  of  the  plaintiff. 

7.  I'laintiff's  land  has  been  much  damaged  thereby. 

SECOND  COUNT. 

1.  The  plaintiff  being  the  owner  of  the  lands  and  premises 
whove  set  out  and  described  and  in  the  manner  above  set  out  and 
described,  the  defendant,  through  its  agents,  servants  or  repre- 
aenta-tive?,  on  or  about  the  first  day  of  July,  1911,  and  at  divers 
other  days  and  times  from  thence  hitherto  without  the  consent 
of  the  plaintiff,  broke  and  entered  the  aforesaid  lands  and 
premises  of  the  said  plaintiff  and  then  and  'there  dug  out  a  large 
<}uantity  of  the  land  of  the  said  plaintiff  of  great  value,  to  wit, 
the  value  of  the  sum  of  one  thousand  dollars,  and  txmk  and 
carried  away  the  same  and  converted  and  disposed  thereof  to  its 
own  use. 

2.  Plaintiff's  land  has  been  much  damaged  thereby. 
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THIRD  COUNT. 
1.  The  plaintiff  being  the  owner  of  the  lands  and  premises 
above  act  out  and  described  and  in  the  manner  above  set  out  and 
described,  the  defendant,  through  its  agents,  Bervants  or  repre- 
sentatives, on  or  about  the  first  day  of  July,  1911,  and  at  divers 
other  days  and  times  from  thence  hitherto  without  the  consent 
of  the  plaintiff,  broke  and  entered  the  lands  and  premises  of  the 
said  plaintiff  and  with  feet  in  walking  trod  down,  trampled 
upon,  consumed  and  spoiled  the  grass,  shrubbage  and  land  of  the 
said  pkintiff,  of  great  value,  to  wit,  of  the  value  of  one  thou- 
sand dollars. 

■?.  Plaintiff's  land  has  been  much  damaged  thereby. 
Plaintiff  demands  as  such  damages,  the  sum  of  one  thousand 
dollars  ($1,000.00). 

Pkibce  &  HOOVEH, 

Attorneys  of  Plaintiff j 
763  Broad  St..  Newark,  N.  J. 

SoTE:  From  Corbv  v.  Bast  Orange  and  Ampere  Land  Co., 
92  A.  S^5;  S8  L.  5GH.  Judgment  for  plaintiff  affirmed  by  Court 
of  Errors. 


No.  207.     Petition  for  Compensation  Under  Liability 
Act. 

petition. 

Essex  County  Common  Pleas. 
(Title.) 

To  the  Honorable  Judges  of  the  Court  of  Common  Pleas: 

Your   petitioner,   Julia   Krauss,   admin istratriji.   respectfully 

shows : 

1.  That  the  said  petitioner  resides  at  336   Central  avenue, 

Newark,  Essex  county,  New  Jersey. 
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2.  Tiiat  she  is  the  mother  of  James  Henry  O'Connor,  de- 
ceased, who  was  employed  as  a  helper  on  an  automabite  truck 
owned  and  controlled  by  the  said  rtspondent, 

3.  That  the  work  of  said  decedent  conBisted  of  helping  in  and 
about  said  automobile  truck  delivering  goods  therefrom,  in  the 
county  of  Essex  aforesaid;  that  on  Wednesday,  June  4th,  1913, 
while  so  engaged,  he  was  killed  by  being  run  over  by  said  auto- 
mobile truck  while  in  the  performance  of  his  duty;  the  injuries 
received  by  him  at  the  time  causing  his  death  shortly  thereafter, 
during  which  time  the  said  decedent  lingered  in  great  pain  and 
suffering. 

4.  That  said  decedent  received  medical  attendance  prior  to 
his  death,  and  at  the  time  of  the  accident  was  earning  eleven 
dollars  weekly. 

6.  That  by  virtue  of  a  proviaion  of  an  act  entitled  "An  act 
prescribing  the  liability  of  an  employer  to  make  compensation 
for  injuries  received  by  an  employee  in  the  course  of  employ- 
ment, establishing  an  elective  schedule  of  compensation  and 
regulating  procedure  for  the  determination  of  liability  and 
compensation  thereunder,"  approved  April  27,  1911,  your  peti- 
tioner, by  reason  of  being  the  mother  and  admin  istralrix  of  the 
said  decedent,  and  by  reason  of  the  injuries  to  said  decedent 
resulting  in  his  death  as  aforesaid,  is  entitled  to  compensation 
from  the  said  respondent,  and  thai  by  virtue  of  said  act  the 
amount  made  payable  periodically  thereby  as  compensation  to 
your  petitioner  hy  reason  of  said  injur;'  may  be  computed  to  one 
or  mere  lump  sum  ])ayments  to  the  said  petitioner. 

Your  petitioner  therefore  prays  that  your  honor  will  deter- 
mine the  compensation  to  which  she  is  entitled  by  reason  of  said 
injuries  and  death  of  said  decedent,  and  will  commute  the  said 
compensation  into  one  lump  sum,  and  will  determine  the  com- 
pcnaatriMi  to  which  she  is  enti'tled  as  aforesaid,  and  reasonable 
medical  services  and  medicine  during  the  time  of  the  injuries,  to 
be  paid  by  the  said  respondent  to  your  petitioner,  and  that  she 
may  be  awarded  the  costs  of  this  proceeding. 

And  the  said  petitioner  brings  into  court  her  letters  of  ad- 
ministration granted  fo  the  said  petitioner  by  the  Surrogate  of 
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the  Cciinly  of  Essex  whereby  it  fiiUv  appears  to  the  said  court 
that  the  said  petitioner  is  the  adroiniBtratrix  of  the  said  James 
Hen!7  O'Connor,  deceased. 

JoHK  E.  Helm, 

MaTHEW    J.    ItBADT, 

Attorneys  for  Petitioner. 
State  ok  New  Jkiibky,  > 
County  of  Ksskx,         j  '"' 

Julia  Krauss,  of  full  age,  being  dul_v  sworn  according  to  law 
on  her  oath  eaith:  that  she  is  the  pethlioner  in  the  within  peti- 
tion named,  and  that  the  matters  and  things  therein  set  forth 
are  true  to  the  best  of  her  knowledge  and  belief. 

Her 

JCLl.4      X      KRA0S8. 

Mark 

Sworn  to  and  subscribed  before  me,  this  2Cth  day  of  August, 
1913,  at  Xewark,  X.J. 

Wm.  E.  Davenport, 

Notary  Public  of  N.  J. 

Note:  From  Krauss  v.  Fritz,  93  A.  578,  Judgment  for  pelt- 
lioner  affinued  by  Court  of  Errors. 


No,  308,  Answer  to  Petition'  for  Compbss.^tiox  Under 
Liability  Act. 

Essex  County  Court  of  Pommon  Pleas. 
(Title.) 

The  anjiwer  of  the  respondent,  George  H.  Fritz  &  Sons,  a 
corporation,  to  the  petition  of  the  petitioner,  says: 

1.  That  respondent  has  no  knowledge  of  the  alleged  fact  that 
said  petitioner,  Julia  A.  Krauae,  was  the  mother  of  James  Henry 
O'Connor,  deceased,  except  as  set  forth  in  the  petition,  and  for 
the  purpose  of  putting  the  petitio>ner  to  proof  thereon,  the 
respondent  denies  that  the  said  Julia  A.  Krauss  was  the  mother 
of  the  said  James  Henry  O'Connor,  deceased. 
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2.  The  respondent  admits  that  the  said  James  Henry  O'Con- 
nor, deceased,  was  killed  on  the  4th  day  of  June,  1913,  by 
being  run  over  by  an  automobile  truck,  as  alleged  in  the  petition. 

3.  The  respondent  denies  that  part  of  paragraph  4  of  the 
petition  wherein  it  ia  alleged  that  prior  to  the  said  James  Henry 
O'Connor's  death,  he  was  earning  eleven  dollars  a  week,  and 
alleges  that  the  said  James  Henry  O'Connor,  deceased,  waa  earn- 
ing the  sum  of  six  dollars  a  week  as  hia  weekly  wages  during 
the  course  of  his  employment  with  the  respondent, 

4.  The  respondent  admits  the  allegations  of  paragraph  5  of 
the  petition. 

5.  The  respondent  denies  the  allegations  of  paragraph  6  of  the 
petition,  and  alleges  that  the  said  petitioner  ia  not  entitled  to 
any  <'ompensation  under  the  act  by  reason  of  the  death  of  the- 
said  James  Henry  O'Connor,  an  the  said  respondent  is  informed 
and  believes  that  the  said  petitioner  was  not  actually  dependent 
upon  the  said  James  Henry  O'Connor,  deceased,  and  for  that 
reason  ia  not  entitled  to  any  compensation. 

6.  The  respondent  alleges  that  it  paid  the  sum  of  three  dol- 
lars, which  were  the  medical  expenses  as  a  result  of  the  said 
accident. 

Wherefore,  the  respondent  submita  that  the  said  petition  be- 
diamiased  with  costs. 

Oeoroe  P,  Laible, 

Attorney  of  Respondent. 


No,  209.  Order  QuAsniNa  Writ  of  -Attachment. 
Supreme  Court  of  New  Jersey. 
(Title.) 

Application  on  behalf  of  the  defendant  in  the  above  entitled 
c<iuse  being  made  to  vacate  and  set  aside  the  writ  of  attachment 
issued  out  of  this  Court  on  the  order  of  Jacob  L.  Newman,  a 
Supreme  Court  Commissioner,  bearing  date  the  13th  day  of" 
July,  1914,  for  the  reason  that  the  affidavit  upon  which  said 
order  was  based  does  not  set  forth  a  cause  of  action  at  law 
and  tha*  the  order  of  said  attachment  was  imprwvidently  and" 
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improperly  made,  and  due  notice  of  Boid  application  having 
been  given,  and  the  argument  of  the  respective  counsel  having 
been  heard,  and  it  appearing  to  the  Court  that  the  affidavit  on 
which  said  order  was  made  directing  the  issuing  of  said  writ  of 
attachment,  did  not  and  docs  not  set  forth  a  cause  of  action  at 
law: 

It  is  Ohdrred,  that  the  order  of  Jacob  L.  Newman,  Supreme 
Court  Commissioner,  directing  the  issue  of  the  writ  of  attach- 
ment in  this  cause,  bearing  date  the  13th  day  of  July,  1914,  be 
and  the  same  is  hereby  vacated,  and  the  said  writ  of  attach- 
ment be  and  the  same  is  hereby  discharged,  vacated  and  set 
aside,  together  with  the  levy  made  thereunder^ 
Let  the  above  rule  be  entered, 

William  S.  Gumubre, 

Chief  Justice. 
Dated  August  3,  1914. 
Entered  August  6,  1914,  on  motion  of 

RCLIFF  V.  Laweekce, 
Attorney  for  Defendant. 

Xote:  From  Ilanford  v.  lyiirhaslel.  OS  A.  5Se.    Held  to  be  a 
fifial  judgment  and  reversible  by  apiieal. 


No.  210,  Notice  of  Motion  to  Quash  Writ  of  Attach- 

MKNT. 

(Title.) 
Please  talcc  notiou  that  I  shall  apply  to  his  Honor,  William 
S.  Gummere,  a  Justice  of  the  Supreme  Court  of  the  State  of 
New  Jersey,  in  the  City  of  Newark  and  State  of  .Vcw  Jersey,  on 
Monday,  the  third  day  of  August,  next,  at  the  hour  of  ten 
o'clock  in  the  forenoon  oi  said  day.  or  as  soon  thereafter  as 
counsel  can  be  beard,  for  an  order  setting  aside  and  vacating  the 
attachment  in  the  above  entitled  cause,  as  improvidently  issued, 
because  the  order  therefor  was  made  u|)on  a  non-sufficient  affi- 
davit, and  that  it  did  not  set  forth  a  cause  of  action  at  law 
36 
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against  the  said  defendant,  and  tlierefore,  did  not  under  the 
statute  authorize  an  order  directing  the  issue  of  said  attach- 
ment. 

Dated  July  XTth,  1914. 

Yours  respectfully, 

RULIFF  V.  Lawebnce, 
Attorney  for  Defendant, 
appearing  speciaily. 
To 

Howard  Isherwood,  Esq., 
Attorney  for  IMaintiff, 
No.  ?38  Broad  St., 

Newark,  N.  J. 

Note:  From  Hamford  v.  Ducluustel,  93  A.  586. 
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ADMINISTRATOR^ 

complaint — action  by,  for  wrongful  death  of 
intestate  who  fell  from  balcooj  in  defend- 
ant's preiniaeH 

complaints  by ;   see  Deatu,  pp.  569,  573. 
AFFIDAVIT— 

for  summar;  judiment 

AGREED  STATEMENT  OF  FAOl'S— 

regardless  of  pleadings 

for  judgment  without  pleadings 

ALIENATION  OF  AFFEMJTIONS— 

complaint  for,  of  plaintiff's  husband 

complaint   by    wife   for,   plainntilTs   husband, 

two  counts 

ALTERNATIVE— 

state   of   demand — against   tenant   and    agent 

who  collected  rents 

complaint  by  plaintiff  in   alternative  for  loss 

of  goods  against  carrier 

complaint  against  defendants  in  alternative,  in 


AKSWEBS. 

ANSWER— 

to  action  on  promissory  note — want  of  con- 
sideration   

to  action  to  enforce  agreement  to  assume 
mechanic  lien  claims,  not  legal  liens 

to  action  under  death  act,  contributing  n^- 
ligence  of  dcceaaed 

to  damage  suit;  contributing  negligence,  in- 
dependent contractor  and  fellow  servant... 

setting  up,  plaintiff  being  a  foreign  corporation 
without  authority  to  do  business  in  state, 
cannot  maintain  action 

in  ejectment  by  tenant  in  possession  defending 
as  to  whole  of  premises 

in  ejectment  by  tenant  in  possession  defending 
as  to  part  of  premises 

in  ejectment  by  landlord  defending  separately, 

fn  ejectment  by  landlord  defending  jointly  with 

tenant  in  possession 

663 
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ANSWER— CoBtinued-r 

ID  action  of  negligence — contributury  aegli- 
g«Dce  of  plaintiff 

order  striking  out  defenaes  in 

several  defenses 

tu  action  against  devisee,  denying  liability  of 
ancestor  for  debt  and  coofeeaing  devise . .  ■  ■ 

to  action  against  owner  uf  automobile  for  in- 
juries, denying  driver  was  defendant's  ser- 
vant and  alleging  contributory  negligence 
of  plaintiff 

to  action  by  public  officer  for  salary ;  alleging 
plaintiff  to  be  an  intruder  and  hence  entitled 
to  no  pay 

to  action  for  broker's  commissions,  failure  of 
purchaser  to  buy 

to  action  for  injuries  at  railroad  croBsing, 
locuB   in   quo   private   way   and   plaintiff   a 

to  action  in  replevin,  claiming  property  under 

chattel  mortgage 

and  counter-claim  to  action  for  board!  Dg 
horses,    neglect    of    bailee    whereby    horses 

were   injured 

and  counter-claim,  general  form 

and  counter-claim  to  action  by  landlord  against 
tenant  for  removal  of  fiitures  and  damages, 

and  counter-claim  in  mechanic  lien  actii>D • 

and    counter-claim    in    replevin    action    where 
goods  were  in  custody  of  railroad  for  ship- 
by   carrier   of   goods   denying    liability   under 

provisions  in  bill  of  lading 

by  corporation  to  suit  by  assignee  of  stock- 
holder for  failure  to  deliver  stock 


general  form   

denial  with  new  matter 

in  action  tor  false  arrest  against  justice  of 

ANIMALS— 

Board  of  Horses — 

complaint  for  reasonable  price  for 

answer  and  counter-claim  to,  alleging  neg- 
lect of  bailee  whereby  horses  sustained 

injuries  

complaint  for  injuries  by  bite  of  vicious 
dog 
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APPEAL— 

grounds  of,  grantiDi  noDsuit 

directing  verdict  for  plaintiff.  ■ . . 
notice  of,  and  grounds,  act  unconetitutional . . 

notice  of,  and  grounds 

Dot  ice   of.    and    grounds   directing    verdict   of 

notice  of,  and  grounds 

statement  of  case  on 

ASSAULT  AND  BATTERY— 

complaint  for,  with  sticks,  Ac.,  whereby  plaint- 
iff's eyesight  deetroyed 

ATTACIIMENT— 

order  quasbing  writ 

notice  of  motion  to  quash  writ 

ATTORNEYS— 

complaint  by,  against  another  for  slander  in 
open  court 

complaint  by,  against  another,  on  partnership 
agreement    

complaint  by,  for  words  spoken  agHinat 

AUTOMOBILE— 

complaint,  where  auto  stalled  on  railroad 
crossing  and  was  struck.  pleintilT  being  a 
passenger  in  auto 

complaint,  auto  atrikiug  horse  and  wagon 
driven  by  plaintiff  

complaint  against  owner  of  auto  driven  by  his 
SOD  for  injuries  sustained  by   uegliBcace  of 

complaint,  u^ligently  causing  burning  of  auto, 
complaint,  by  passenger  in,  against  owner  for 

negligence  ol  driver 

complaint,  driving  on  wrong  side  of  road  and 

running  into  plaintiff 

answer,    to    action    of    negligence,    defendant 

denying  son  (driver  of  car)  to  be  his  agent 

and  alleging  contributory  negligence 

BILLS  AND  NOTES— 

complsint  on,  against  maker  by  holder 

complaint  on,  against  maker  and  indorser  by 

complaint  on,  against  devisee,  executor  and 
indorser    

answer  to  action  on,  want  of  consideration . . 

answer  to  action  on,  by  devisee,  confessing 
devise,   etc 

specilication  of  defenses,  usury 
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BILLS  AND  NOTES— C*»(m«(wi—  fobm.  paob. 

reply  to  answer  to  suit  on 82  322 

8ot-otr  in  action  in,  usury 85  324 

BOND— 

complaint,  action  on,  against  surety  company, 

princ^ial  abandoned  contract 129  403 

complaint,  for  deficiency  on,  after  forecloHure 

of  accompanying  mortgage 130  406 

BOOK  ACCOUNT— 

coDiplaiut  on  4  21^ 

BREACH  OB'  PROMISE  OF  MARRIAGE— 

complaint  on  131  408 

BROKERS  COMMISSIONS— 

answer  to  action  for,  failure  of  vendee  to  buy,  102  359 

com  plaint    for,   against   agent   of   owner   wbo 

made  bimself  personally  liable  for 1^  411 

complaint  for.  where  broker  found  buyer  and 

defendant  refused  to  sell 133  410 

complaint  for,  where  written  agreement 132  409 

CARRIER  OF  GOODS— 

answer  of.  denying  liability  under  provision  in 

bill  of  lading 96  344 

complaint  against,  for  loss  of  goods  by  plaintiff 

in  alternative 12  268 

complaint    against,    for    neglect    to    transport 

goods  within  reasonable  time  whereby  same 

were  damaged  135  412 

CARRIER  OF  PASSENGKRS— 

complaint   against,    by    passenger    for   sudden 

stopping  of  train   wbereby   he   was   thrown 

from   seat  and   injured 130  41G 

complaint   against,    for   false   arrest   and    im- 
prisonment  of   passenger   wbo   rode   passed 

bis  station   165  473 

complaint  against  owner  of  auto  whose  driver's 

negligence  caused  injury  to  passenger 122  3S0 

complaint  againsti  by  person  on  platform — ^suc- 

tion  of  passing  train 137,137a     417.419 

CERTIFICATE— 

clerk's  to,  of  record 43  291 

to  transcript  under  rule  137,  sec.  3fi5,  p.  256.  42  290 

CHATTEL  MORTGAGE— 

rejoinder  to  reply  alleging,  to  be  void Tfi  318 

reply  alleging  defendant's,  to  be  void ^1  320 

answer  in  replevin — claiming  goods  under 104  362 
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COHPLAINTS. 

Note. — How  to  Draw— "The  safest  course  is  to  utilize  the  Bpecial 
eiiUDts  contaiuod  in  Ibc  old  form  bonks,  which  when  stripped  of 
their  verbiage  will  UBually  be  found  to  answer  the  purpose  ad- 
mirably." I'arker  J,  in  Marine  Trust  To.  r.  Cbui-ch.  85  L.  272; 
fiS  A.  lOTH.  In  Supreme  Court  ut-tioDs  be  sure  to  lay  veuue.  Par, 
20aa,  p  lOTi, 

COMi'LAlNTS—  FOBM.         paue. 

Alienation  of  affections,  by  wife  tor  husband's,  110  3(10 

Alienation  of  afEections,  by  wife  for  husband's, 

two  counts Ill  370 

Animals — 

board  of  horxes.  tor  cost  of 112  .37.1 

frightening  horse,   locomotive,   eaiising   it 

to  run  away  and  injure  plaintilf 113  ;I74 

frightening  horse,  street  car,  causing  it  to 

run  away  and  injure  plaintiff 114  37,^ 

taking  and  impounding  plaintiff's  dog. . .  .  115  S7<t 

vicious  dog,  for  injuries  from  bite  of ll<t  37i( 

Assault  and  battery  with  sticks,  &c.,  whereby 

plaintiff's  eyesight  was  destroyed IIT  377 

Attorney — 

for  slander  of,  by  one  against  another  in 

court  lis  378 

tor  slander  of,  whereby  he  lost  clients,  ..  110  3S0 

by  one  against  another  on  agreement  not 

to  practice  (or  damages  for  violation  of,  120  3S4 

Automobiles— 

againxt  owner  of.  driven  by  his  son,   for 
injuries     sustained     by     negligence     of 

driver    121  385 

for     injuries     to    passenger     in,     against 

owner  of 122  386 

for  injuries,   plaintiffs   horse   and   wagon 

struck  by.  throwing  him  out 123  388 

for  injuries,  driven  on  wrong  side  of  road.  li;4  389 

for  injuries,   struck  by   train   at  railroad 

crossing 1 25  3U1 

for  negligence  in  causing  burning  of 12fl  SOfi 

Bills  and  Xotea — 

against  maker  of,  by  holder 127  397 

payee  0  265 

against  indorser,  executor  and  devisee  of 

maker  128  401 

against  indorser  and  maker  by  holder...  7  2(tll 

Book  account 4  205 


Dig,, z.d  by  Google 


568  In'dex  to  Forms. 

COilVlAiym—Coiitinued—  rornf.  paok. 

Bond— 

af:Biuat  Burpty  ciiDipaiiy  for  loss.  priucJiial 

abnnduD^  c<iDtru<'t l-ll  40.t 

fiH'  dpIU'ipnty  on.  afti-r  foreclosure  of  ac- 
companying nmrtgag? 130  40tt 

Breach  of  promiKp  of  marriage lv(l  40S 

Broker's   coinmiKsicms,   on    wiitten   agreempQt 

(or  ia2  40!» 

agaiiiHt  ngeut  of  own^r  for.  who  made  him- 
self personalty  liable  for 134  411 

where  owner  refused  to  sell  after  broker 

got  buyer  US  41« 

farrier  of  (ioods— 

tor    neglect    to    tranHiKirt    in    reasonable 

time  13."  412 

f,.r  loss  of  goodH,  plaintiff  in  alternative. .  12  208 

Carrier  of  rassengers — 

by  iiaxMenger  for  sudden  ntopping  of  train 
whereby  he  was  thrown  from  seat  and 

injured   131!  41(: 

for  injury  to  paxNenger  standing  on  plat- 
form by  suction  of  pnBsing  train  trav- 
eling at  high  speed 137.  ISTa     417.419 

premature    start   of   street    car.    plaintiff 

thrown  from  step lUs  -  422 

Contracts — 

by  manufacturer  on  sale  of  manufactured 

article   13(1  42.S 

by  schoolmaster  ou,  to  teach  daughter. .  140  424 

(or  balance  due  on.  atteging  performance 

generally  1 41  42.*t 

for  goods  sold  and  delivered  on 142  42(1 

for   sale   of   stock   against   defendants   in 

alternative  13  269 

on.  by  assignee  of  consignor  against  con- 
signee tor  goods  sold 1-13  427 

on,   to   recover   priie   of   work   done   and 

materials  furnished 144  42R 

Commencement   of 3  2(!4 

Corporations,    against    fi)r    failure    to    deliver 

stock  subscribed  for 13. 14r.       2fi!).  42ft 

against,    by    assignee   of   stiiekbolder    for 

failure  to  deliver  stock  subscribed  fir..  14(1  432 

deceit    for    misrepresentation    in    sale    of 

stock  14T  4»1 

Covenant — 

in  deeiis,  see  DcKris.  pp.  5fi.-,  ."3. 

action   by  beneficiary  of.   primiise  to   pay 

money   14R  4SR 

Crim.  Can.  with  plaintirs  wife Ut>  440 
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COM  PI-A I  NTS^fotilinuwi— 
Death— 

against  phyaiciaii  (or  neglisentty  per- 
(ormlng  operaeion  wbereb;  patient  died, 

agaJDst  owner  of  building  for  negligence 
in  failing  to  repair  balcony  wbereb;  de- 
ceased fell 

against  landlord  (or  deatb  of  tenant,  fail- 
ure to  provide  fire  cecapee 

against  railroad,  failure  to  sound  atatii- 
tory  signal  in  approaching  crossing 

against  electric  company,  shocfced  to  death 

touching  fallen  live  wire 

Deeds— 

for  breach  of  warranty  in.  easement  of 
public  nay  over  land 

for  breach  of  warranty   in.  mortgage  on 

(or  breach  of  covenant  against  incum- 
brances, mortgage  on  land 

Destruction  o(  Trees,  &c. — 

by   negligently   permitting   escape   of   gas 

by  negligently  operating  factory  whereby 
fumes  therefrom  destroyed  trees,  crops, 
'&C.,  on  adjoining  land 

action  for,  under  timber  act 

against    landlord    (or    mailing 

able   

by  tenant  against  landlord  (or  distrain- 
ing when  no  rent  was  due 

by  tenant  against  landlord  (or  making 
unlawful,  claiming  double  damages  un- 
der sec.  11.  Diatrexs  Act 

KjecCment   againat   de(endant   named   in   aum- 

where  landlord.  Ac,  admitted  to  defend.  - 
False  Arrest  and  Imprisonment — 

by    paasenger   against    railroad    tor,    rode 

passed  station 

Ferry,  for  injuries  to  pflssenger  on,  negligent 

operation  of 

Fire,  see  p.  .17.'. 

Food,  putting  up  and  nelliag  diseased,  which 
piaintiEf    Imught    and    ate    thereby    getting 

ptomaine   |>iiisoning 

Foreign  judgment,  action  on 

Guaranty,  on  written,  for  payment  of  debt  of 
another,  original  promise 
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COM  I'LAI  NTS— ConfiHucd— 

Higbway.   atiaiust   railroad   for   building   wall 
(elevated   road)    in.   thereby  clnfing   it  and 

iugress  and  egreHH  to  land '■  -  - 

Infanta — 

action  by  next  friend  of,  for  injury  to, 
from  falling  from   roof  while  employed 

bj   defendant's  contractor 

action  by  next  friend  for  injuries  to.  from 
defendant's    failure   to   extinguish    and 

guard  fire  started  in  street 

acttuD  by  parent  uf.  for  expenses  in  curing 
injuries  to,  cauxt^  by  apartment  house 
owner's  neglect  in  failing  to  r*|)air 
dumbwaiter   

for  loss  under  fire  insurance  policy 

Judgment  on  motion  to  strike  out 

I.andlord  and  Tenant — 

PiSTRKSR  IN.  see  pp.  -'.fin,  ,".74. 

Statk  of  Dkma.ni>.  see  p.  rw^t. 

by  landlord  vs.  tenant  for  removal  of  fix- 
tures and   damages   to   premises 

by  tenant  vs.  landlord  for  refusal  to  per- 
mit tenant  to  occupy  preraisea  and  de- 
stniction  of  tenant's  property 

by  tenant  vs.  landlord  for  injuries  from 
falling    of   celling    which    was    out    of 

for  injuries,  failure  to  maintain  light  in 
hallway  of  apartment  house  in  viola- 
lation  of  section  126,  Tenement  House 
Act   

for  injuries,  same 

for  injuries  to  pedentrian,  for  failure  to 
repair    cellar    door    cover    opening    on 

for  rent   

under  tax  title 

Libel  And  Slander — 

for  words  spoken  of  an  attorney 

for  words  spoken  of  nn  attorney  by  an- 
other attorney  in  court 

of  title,   asaerting   it   to  be   bad   wherehy 

plaiutlfF  lost  sale  of  land 

Mechanic's  I.ien— 

by  an  architect  against  builder  and  owner 

and  mortgagee 

by  contractor  against  builder  and  owner.. 
Money  loaned,  for 
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COMPLA INT8— ContiHued— 

for,  on  certificate  of  indebtedoeBS  against 

municipal  corporations 

Moving  Picture  Theatre — 

for  injuries  to  patron  of,  by  falling  down 

unlighted  eteira  

Mortgage — 

for  deficiency  on,  after  foreclosure 

Municipal  Corporation — 

against,  on  certificate  of  indebtedness. 

by  public  officer  for  compeneatioD, 
by,  to  recover  cost  of  electricity  furnished 

defendant    

by,  to  recover  bnck  money  illegally  ob- 
tained  from    

by.   to   recover   back   monpy   obtained   by 

by,  to  recover  back  fees  collected  by  clert, 
Nbgliqbncb.  see  p.  078. 

by  husband  for  value  of  wife's  services 
as,  for  deceased   

against  executor  for  compensation  for  ser- 
vices rendered  deceased 

Order  striking  out 

dismissing  

Physician — ■ 

against,  for  negligence  in  performing  oper- 
ation whereby  patient  died 

against,  for  negligently  leaving  sponge  in 
patient's  abdomen   

by  purcbaser  of  practice,  damages  for  vio- 
lation of  agreement  not  to  practice 

Bahaoads,  see  p.  6R1. 

against,  for  setting  fire  to  factory  by 
sparks  from   locomotive 

against,   for   injuries  in  yard,   struck   by 

against,    at    crossing,    failure    to    sound 

Neouoekce,  see  p.  5T8. 
Beplevlu — 

in,  where  goods  wrongfully  acquired 

in,  founded  upon  purchase  of  goods  at  ex- 
ecution  sale 

in,  where  goods  in  custody  of  railroad  for 

shipment   

Snow,  negligently  letting,  melt  and  then  freeie 
on  sidewalk,  etc.   
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COMPJvAINTS— Continuerf— 
TrespasB — 

for  eutrj'  OD  plaintiS'e  lands  and  destroy- 
ing fence   

for  entr;  on  meadow  land,  to  exclude  pub- 
lic therefrom  

Trover  aod   Conversion : 

Vendor  and  Vender — 

for  damacee  for  failure  to  convey  land.. 
Watercourse,  overflon  of,  causing  damage... 
CONSIDERATION— 

aoflwer  setting  up  want  of 

reply  to  answer  setting  up  want  of 

CONTRACT— 

complaint  on.   for  sale  of  goods,   against   de- 
fendants in  alternative 

complaint  on,   for  balance   due   on,   allegiag 

performance  generally   

complaint  on,  for  goods  sold  and  delivered  on, 
complaint  on,  for  goods  sold,  assignee  of  con- 
signor against  consignee 

complaint  on,  by  broker  for  commissions  un- 
derwritten     

complaint  on,  by  manufacturer  on  sale  of  man- 
ufactured article   

complaint  on.  In  action  on  bond  against  surety, 
partnersbip,  between  attorneys, 
to  recover  stocks  subscription.. 

for  teaching  daughter 

on   building  contract 

complaint  on,  to  recover  price  of  work  done 

and  materiala  furnished  under 

CONTRIBUTORY  NERUfiENCE— 

answer,  setting  up,  in  action  against  owner  of 

theatre   

answer,  setting  up,  in  action  against  owner  of 

anxwer,  setting  up,  independent  contractor  and 

fellow  servant  in  damage  ault 

answer,  setting  up,  of  deceased  to  action  under 

reply,  denying 

CORPORATION— 

answer,  alleging  plaintiff  a  foreign  corporation 

without   authority   to   do   buainess   in    New 

Jersey,  hence  cannot  maintain  action 

answer  by,  to  suit  tor  failure  to  deliver  stock, 
complaint   against,    by    stockholders'    assignee 

for  failure  to  deliver  stock 

complaint    for    misrepresentation    in    sale    of 

stock  of 
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counter-claim—  form. 

anawer  aod,  tor  repairs  made  fay  tenant 03 

in  mechauic'a  lien  action 94 

in  replevin   m 

general  form 10 

to  action  tor  boarding  horses...  B2 

commencement  of   14b 

COVENANTS— 

complaint  for  breach  of,  Hgainst  encumbrances,      166i  167 


to  enforce,  by  beneficiary  under. . . .  14S 

CBIM.  CON.- 

complaint  for,  with  plaiotiBTB  wife 14B 

DAMAGES— 

counts  tor  loss  ot  profits 194, 19S 

DEATH— 

answer,  to.  action  tor  contributory  negligence 

ot  deceased  107 

complaiut  tor,  agalnat  physician  for  uegligently 

performing  operation   160 

complaint    for,    against    railroad,    failure    to 

sound  statutory  signal  at  croeslnc 163 

complaint   tor,   failure   to   provide   fire-escapes 

on  apartment   102 

complaint    for,    tailing   to   repair   balcony   in 
honse     whereby     plaintiff's     intestate     was 

killed    151 

complaint   tor,   against   electric  company,   de- 
ceased electrocuted 1M 

DECEIT— 

complaint,  for  misrepresentations  in  sale  of 

corporate   stock 147 

DECISION- 
OP  order  to  show  cause 44 

DEED— 

complaint,   for   breach   of   covenants   ot   war- 
ranty In,  encumbrance  against  premises...       166.167 
complaint,    for   breach   of  covenants   of   war- 
ranty, in  city  street  built  through  premises,  166 
DEFAULT— 

judgment  by   62 

DBSTHUCTION  OF  TREES— 

complaint   for,   by  escaping  gas  from   defend- 
ant's mains    158 

complaint  for,  tumea  from  factory 168 

complaint  tor,  under  Timber  Act  tor,  unlaw- 
ful      160 

DIRECTION  OF  VERDICT- 

notice  of  appeal  and  grounds  on 77 

judcment    66 


Dig,, z.d  by  Google 


574  Index  to  Fobms. 

distress— 

compluiat  (or  UDlawful,  to  rm^ver  dnmeges 
fur  injur;  to  plaintiGTa  business 

oorapluint  for  unlawful,  b;  tenant  against 
landlord  for  double  value  of  goods  dis- 
trained under  Sec.  11,  Distress  Art,  3  C.  S., 
1042 

complaint  by  tenant  against  landlord  for  un- 
reasonable    

DOG— 

complaint  for  injuries  by  bite  of  vieious.... 
DURI':SS— 

complaint  to  recover  back  money  obtained 
from  municipality  by 

reply,  setting  up 

BMPLOyER'S  LIABIUTY— 

petition    

EJECTMENT— 

answer  in,  by  tenant  In  poaseasiou  where  be 

defpnds  for  tb«  whole  premises  claimed... 
answer  iu,  by  tenant  iu  possession  defending 

for  only  a  part  of  the  premiaes 

answer  in,  by  landlord  defending  separately., 
answer  in,  by  landlord  defending  jointly  with 

tenant    in    possession 

complaint  in,  against  defendant  named  in  the 


complaint  in,  where  landlord  or  other  person  it 
admitted  to  defend 


FACTS— 

finding  of.  and  postea 

on  agreed  case  

by  court   

stipulation  of,  for  trial  of  case 

stipulation  of,  for  trial  of  case  without  plead- 

stipulation  of,  for  appeal 

FALSE  ARREST- 

answer  to  action  for,  against  justice  of  peace, 

complaint,   by  passenger  against  railroad   for 

riding  past  station 

FALSE  IMPRISONMENT— 

complaint  for,  against  railroad  b;  passenger 

who  rode  past  station 

FELLOW  SERVANT— 

answer,   setting   up 

FERRT- 

complsint  for  Injuries  by  negligent  operation 
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of  fuct  and   pusteu 45  ^1 

OD   Hsreed  cute 46  2H 

by  court   35  281 

compUint   for  death,   failure   to   pr«?ide  fire- 
escapes   ISi  444 

cumplaiot  for  deBtruction  of  factory  by,  from 

Bpatks  from   locomotive 193  634 

FOOD-^ 

complaint  for  putting  up  and  selling  diaeatied, 
whereby    plaiotiff,    who    Iwught    aamc,    got 

poisoned  166  475 

FOREIGN  JUDGM1':NT— 

complaint   on    167  476 

GOODS  SOLD  AXD  DELIVERKD— 

complaint   for    142  426 

OD   book   account 4  265 

reBBouable   value   of 5  265 

cum  plaint    by    asBignee   of   cuDslgnor   againBt 

consignee  of  143  427 

GROUNDS  OF  APPEAI^ 

and  notice  of  appeal 68, 64, 65     306, 306, 

307 

direction  of  TCrdict  lor  plaintiff 48  206 

granting  dodbuU 47  295 

GUARANTY— 

c<impluint  on,  tc)  pay  sum  of  mon^y 168  477 

HEIRS  AND  DEVISEES— 

answer  by  devisee.  confeBBing  devise  and  de- 
nying liability  of  ancestor 99  864 

compliiint  HgelDBt  devisee  for  debt  (note)  of 


HIGHWAY- 

complaint  against  railroad  for  closing  up  and 
cutting  off  egress  and  ingress  to  plnintifTs 

property   

HUSBAND  AND  WIFF,— 

complaint   for   alienation   of   liusband's   affec- 

comptaint  for  alienation,  same,  two  counts... 
services  as  nurse  (or  deceased . . 
IMPOUNDING— 

complaint  for  taking  and,  plaintiff's  dog 

INDEPENDENT  CONTRACTOB- 

answer  setting  up 

INFANTS— 

complaints  by,  see  Comflairtb,  p.  570. 
INSURANCE— 

complaint  for  loss  under  fire  policy 
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judgmexts—  fobm. 

and    |>oatea,    on    mechauk's    Ufa,    priority    □( 

mortfCBge 51 

by   (Icfault f)2 

for  drfendant 24 

plaiutiff  against  dpfpndant 23.  4U,  53 

and  poatea  ...  liO 

tor  plaintiff  on  one   count   and   defendant  on 

Bunther   2(1 

modifyins  and  affirming  judgment  i>eion 35 

of  aiErmance  54 

of  Supreme  Court  affirming  judgment  of  State 

Board  of  Asaesaors   M 

of  Supreme  Court  affirming  judgment  of  Com- 
miaaioners    of    municipality    in    diacharglDg 

employee 5T 

on  motion  to  strike  out  complaint,  striking...  50 

noneuit  25, 00 

scire  facias  against  bail  on  recogniiauce. .  61 

oMer  on  reversal  of 70 

record  and  poatea,  judgment  of  nonsuit 58 

record   28 

summary,  affidavit  on 29 

order  for  30 

without  pleadings  34 

where   plaintiff  accepts  an   amount  leas  than 

verdict 62 

LANDrX)RD  AND  TENANT— 

answer  and  counter-claim  by  tenant  to  suit 
by  landlord  for  tailing  fixtures  and  damage 
to  premiseB;  counter<?laira  for  coat  o(  re- 
pairs made  by  tenant 03 

answer  in   ejectment   by   tenant  in   | 

defending  whole  of  premises 

answer  in  ejectment  by  tenant  ii 

to  part  of  premises 

answer    in    ejectment    by    landlord    defending 

aeparately  

answer    by    landlord    defending    jointly    with 

complaint  against  landlord  tor  death  caused 
by  failure  to  provide  fire-escapes  on  an 
apartment    

complaint  against  landlord  for  failure  to  repair 
dumb  waiter  whereby  delivery  boy  was  in- 

complaint  against  landlord  for  failure  to  re- 
pair cellar  door  on  street  whereby  pedestrian 
was  Injured 

complaint  for  rent 
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I^ANDLORD  AND  TEXANT— ConlittaeiJ— 

complaint  bj  teaant  agaiiwt  landlord  for  un- 
lawful distress  

complaint  by  tenant  against  landlord  for 
double  value  of  goods  unlawfully  distrained. 

complaint  by  tenant  against  landlord  for  un- 
reasonable  distress    

complaint  by  landlord  against  tenant  for  re- 
moval of  Gitures  and  damage  to  premises. . 

complaint  by  tenant  against  landlord  for  in- 
juries, for  falling  of  ceiling  out  of  repair.  . 

eoiriplaint  under  section  128,  Tenement  House 
Act,  failure  to  light  ballways 

complaint,  same   

complaint  b;  tenant  against  landlord  tor  re- 
fusal to  permit  tenant  to  occupy  leased 
premises  and  destroying  tenant's  property — 
damages  for  lose  of  profits 

state  of  demand   by   landlord   fur   rent   under 

tai  title,  Ac 

LIBEf^  A.\D  SLANDER— 

complaint  fur  words  spoken  by  attorney  con- 
cerning   another    attorney    during    trial    o( 

complaint     for     words     spoken     »I     attorney 

whereby  be  was  injured  in  his  profession.. 

complaint    for,    of    title    esaerting    plaintiff's 

title  was  not  good  and  marketable  whereby 

he  lost  the  sale  of  the  proiierty 

MARRIAGI-:— 

complaint  for  breach  of  promise  of 

MECHAXIC'S  LIEN— 

answer  and  counter-claim  in  action  of 

answer   to   action   by   beneficiary    to   enforce, 

denial  of  validity  of  liens 

complaiut  against  owner  and  builder  by  con- 
complaint   against   owner,   builder    and   mort- 
gagees by  architect 

judgment  and  postea  on 


MONET  IX)ANED— 

complaint  to  recover  on  certificate  of  indebted- 
ness against  municipality 

complaint  for.  two  counts. . .  .-r 

MORTGAGE— 

complaint  for  deficleocy  after  foreclosure  of. . 
judgment  no  mechanic's  lien  establishing  pri- 
ority of 

37 
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MOTION—  Foasi. 

notice  o(.  we  p.  TtW. 

judKoieot  OD  ti>  strike  out  complaint Tilt 

MOVING  PICTURE  THEATER— 

complaint    for    injuries    to    patron    of   falling 

down  unlighted  stairs 1S3 

MUNICIPAL  CORPORATION— 

answer  by.  to  action  by  public  officer  for  sal- 
ary ;    intruder  101 

complaint  against,  for  money  loaned  on  certifi- 
cate of  indebtedness 1H4 

complaint  against,  by  public  officer  to  recover 
salary  ISTi 

complaint  by,  against  public  officer  to  recover 
fees  collected  189 

complaint  by,  to  recover  back  money  illegally 

obtained  from   1B7 

complaint  by,  same  where  money  was  obtained 

by  duress  ISR 

complaint  by,  to  recover  tor  electricity  fur- 
nished defeudunt    18(1 

NEfiLinEXCE— 

answer  denying,  see  Answebs 08 

complaint  for,  against  railroad  by  passenger. 

sudden  stopping  of  train 1<1G 

complaint  for,  in  nor  extinguishing  or  guard- 
ing fire  lighted  in  street  whereby  child  was 
burned    171 

complaint  for,  against  owner  of  building  in 
failing  to  properly  secure,  whereby  it  col- 
lapsed, injuring  plaintiff. 170 

complaint    for,    of   driver   of   auto    in    which 

plaintiff  was  passenger 12!i 

complaint  tor,   permitting  vicious  dog   to  run 

at  large  and  bite  plaintiff 110 

complaint  for,  driving  auto  on  wrong  side  of 

road  and  running  into  plaintiff 124 

complaint  for,  putting  up  aud  selling  diseased 
meats  which  plaintiff  bought  and  ate  getting 
poisoned   ICf! 

complaint  for,  against  physician  in  performing 

operation  whereby  patient  died 150 

complaint  for.  against  railroad  for  failure  to 

sound  statutory  signal. at  crossing 153,107 

complaint  for.  failure  to  provide  fire-escapes 
in  apartment  whereby  plaintiff's  intestate 
was  killed  152 

complaint    (or,    in    operating    ferry    whereby 

r  was  injured 164 
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NEGLIGENCE— CoBtfeMied—  form. 

complaint  for,  in  op«TatiDB  factor;  wbereb; 
fumes  from  chimney  destroyed  crops  on  an 
adjoining  land    1S9 

complaint  (or,  against  owner  of  sn  spartmeut 

bouse  by  tenant  injured  by  falling  ceiling..  176 

complaint  for,  against  gss  company  for  aUow- 
ing  gas  to  escape  and  destroy  plaintifTs 
trees  158 

complaint  for,  against   carrier  for   failure  to 

transport  goods  safely   13C 

complaint  for,  against  owner  of  buildings  by 
licensee's  failure  to  properly  maintain  it 
in  repair  151 

complaint  for,  against  moving  picture  theatre 
owner,  failure  to  properly  light  stairs 
whereby  plaintiff  fell  down 183 

complaint  for.  against  physician  in  perform- 
ing surgical  operation,  left  sponge  in 
abdomen  192 

complaint  for,  against  railroad  by  employe  of 
another,  struck  by  train 196 

complaint  for,  against  street  railroad  for  pre- 
mature start  of  car 138 

complaint  for,  against  railway,  plaintiff  stand- 
ing on  platform,  suction  of  passing  train 
caused    injury    137, 137a 

complaint  for,  against  railroad,  frightening 
borse,  causing  It  to  run  away 113, 114 

complaint  for,  against  railroad  for  permitting 
sparks  from  engine  to  set  fire  and  bum 
plaintiff's  property 103 

complaint  for,  in  causing  the  burning  of 
plaintirs  auto  126 

complaint    for,    against    railroad,    failure    to 

sound  Htatutrtry  signal  at  crossing 153, 197 

complflint  for.  against  electric  company,  fallen 

live  wire    154 

M^  cnmplnint   for,   against  owner  of  auto  driven 

by  his  son 121 

^complaint  for.  agaiuHt  owner  of  auto  driving 

nt  excessive  speed 123 

complaint  for.  failure  to  provide  l^hts  in  ball- 
waya  contrary  to  Sec.  126,  Tenement  House 
Act    177, 178 

complaint  fur,  against  landlord,  failure  to  re- 
pair dumbwaiter   172 

complaint  for,  against  landlord,  failure  to  re-< 
pair  cellar  door,  whereby  pedestrian  was 
injured    179 

complaint  for,  letting  snow  freecc  on  sidewalk,  201    ■ 
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xox-delivery    acfording    to    con- 
tract— fobm. 

recoupment,   i«ttiDK   up 78 

specificatioD  of  defences,  scttioK  up 86 

NONSUIT— 

judsment  on  25, 60 

poBtea  an  60 

NOTICE  OF— 

appeal   and   grouuda 37, 83, 64 

appeal  and  grounds,  direction  of  nonsuit 65 

motion  to  strike  comptalDt  and  reasons 66, 87 

motion  to  itrifce  parts  of  answer 68 

NURSE— 

complaiut  by  husband  for  wife's  services  as, 

for  deceased   190 

complaint  sgaioBt   executor   for  compensation 

for  services  rendered  deceased 191 

ORDER— 

decision  on,  to  show  cause 44 

dismissing  rule  to  sbow  cause 09 

dismissing   complaint   and   ordering  Judgment 

for  defendant  for  cost 83 

for  summary  judgment 30 

on  summary  judgment  for  leave  to  defend  on 

terms 31 

on  summary  Judgment  commissioners 33 

reversal  of  judgment TO 

striking  defense  and  answer 73 

complsint    72 

setting  aside  service  of  summons 71 

to  sliow  cause  reserving  exceptions 84 

with  leave  to  take  depositions,  74 
PHYSICIAN- 

complaint  agsinst,  for  negligence  in  perform- 
ing surgical  operation,  patient  died 160 

complaint  against,  for  negligence  in  perform- 
ing operation    192 

complaiut  by  purchaser  of  business  against 
seller  for  damages  for  practicing,  in  viola- 
tion of  agreement 11 

POSTEA— 

in  finding  of  fact  by  judge 45 

on  direction  of  verdict  for  plaintiff 77 

on  general  verdict  for  plaintiff 22, 75 

and  Judgment..  GO 

defendant  and  Judgment,  76 

in  mechanic's  lien 61 
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PBIVATE  WAY—  roBM. 

answer  setting  up  that  plaintiff  was  a   trps- 

puHser  OD  defendant's 103 

PROFITS— 

count  (or  IM.  195 

PUBLIC  OFPICBB— 

answer  to  action  by,  for  salar;,  defense,  plaint- 
iff an  intruder 101 

complaint  by  and  against  municipality  to  re^ 

cover  salar; I'vi 

complaint  against,  by  municipality  to  recover 

fees  collected  169 

PURCHASER  OP  BUSINESS— 

complaint  by,  physician  against  seller  for  dam- 
agea  (or  doing  business  in  viols t ion  of 
agreement 11 

complaint  by  attorney  against  seller  for  dam- 
ages   for    practicing    law    in    violation    of 

agreement 12(1 

RAILROADS— 

complaint  against,  injuries  to  plaintiff  on  plat- 
form, being  drawn  into  passing  train  by 
suction   137,  I37a 

complaint    against,     for     frightening     horse, 

causing  runaway   113, 114 

complaint  against,  for  negligently  permitting 
sparks  from  engine  to  set  afire  and  bum 
plaintiff's  property  18.^ 

complaint  against,   by  passenger   Injured   by 

sudden  stopping  of  train 130 

complaint  against,  by  employe  of  another  road, 
struck  by  train 196 

complaint  against,  for  failure  to  sound  statu- 
tory signal  on  approaching  crossing. 153, 197 

complaint  against,  for  erecting  concrete  wall 
(elevated  roadbed)  in  highway,  closing  street 
and  egreRs  and  ingress  to  plaindlTs  prop- 
erty     169 

complnint   against,   in    replevin,    where   goods 

were  in  its  custody  for  shipment 2(K> 

complaint  against,  for   false  imprisonment  of 

passenger  for  riding  past  his  station 166 

complaint  against,  failure  to  sound  statutory 

signal   197 

complaint  against,  failure  to  sound  statutory 
signal  at  crossing,  whereby  plaintiff's  in- 
testate was  killed 163 

answer  in  replevin,  goods  in  custody  of,  for 
shipment 95 
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eaileoad  crossing— 

complaint  agaiiiBt  railroad  (or  failnre  to 
Bound  statutory  signal,  whereby  borse  and 
wagon  in  which  plaintiff  was  riding  as  a 
passenger  was  struck  at  a  crossing  and 
plaintiff  injured  

complnint  against  railroad,  where  auto  stalled 
UD  croBsing  due  to  bad  road,  struck  b;  train, 
plaintiff  being  pBBBenger  in  auto 

answer  to  action  (or  injuries  at,  private  way. . 
RECOEI>— 

clerk's  certificate  o( 

certificHte  of  transcript 

judgment,  on  poBtea 

judgment   

RECOUPMENT— 

failure  to  deliver  cobI  as  per  contract,  whereby 
defendant   was   compelled   to   buy    in   open 

market  at  higher  price 

REJOINDER— 

denying  plaintiff's  reply  alleging  chattel  mort- 
gage to  be  void 

RENT— 

cumplHint  for   

state  of  demand  for,  by  owner  under  tax  title 
and  in  alternative  against  agent  for  renlB 

cullpcted   

REPLEVIN- 

answer  in,  claiming  property  under  ('battel 
mortgage  and  counter-claim  in 

c<implHiut  in,  where  goods  wrongfully  taken 
and  detained  by  purchaser  at  eiecntion  sale 
whore  goods  were  taken  under  chattel  mort- 
gage   

complaint  in,  where  goods  were  in  custody  of 
railroad   (or  shipment 

answer  in.  goods  in  custody  of  railroad  tor 
Bhipmeut 

reply  in.  alleging  iuvBlidity  of  chattel  mort- 
gage     

state  of  demand  for  license  certificate 

writ  of 

REPLY- 

chattel  mortgage  void 

denying   contributory   negligence 

duress  

general   denial    

partial  denial 

want  o(  constderatioD,  defeoM  on  promissory 


78  317 


10  267 


89  329 
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Index  to  Formb. 
miiJi:  TO  snow  cause—  fobm. 

dci'iHiuu  iiu  44 

order  <]ituilis«iliK   59 

rpHprving  exceptions 84 

with  leave  to  take  dei>ositions 74 

SAIJIRY— 

anHw^r    to    actioo    by    iiiiblic    officer    for,    in- 
truder     101 

complaint  to  recover  by  aaleBmeu 9 

public  officer 1S5 

SALE  OF  LAND— 

complaiat    (or    broker's    comniiiwion    on,    see 

Broreb'h  Coumissionb,  pi>.  rtW,  568. 
complaint  by  vendee  against  vendor  for  non- 
performance of  agreement 205 

SCBOOI^ 

complaint  by  school  master  ngainst  parent  of 

pupil  upon  agreement  of  instruction 140 

SCIRE  FACIAS— 

judgment  on.  against  bail  on  recognizance.  ■ .  til 

SET-OFF- 

usury  as  defense  to  suit  on  note So 

judgment  on   20 

SI-\NDEE  OF  TITLE— 

complaint    for    asserting  .plaintiff's    title    un- 
marketable  whereby    plaintiff   lost    sale    of 

land  l«fl 

SPECIFICATIONS  OF  DEFENCES— 

non-delivery  of  coal  as  per  contract 86 

usury  as  defense  to  action  on  note 87 

STATE  OF  DEMAND— 

action  for  use  and  occupation  by  owner  under 
tax  title  and  in  alternative  against  agent  for 

rent  collected 80 

for  price  of  coal  delivered  under  contract 88 

in  replevin  for  licence  certiScate 00 

STIPTJTATION— 

of  facts  for  trial  of  case 4ft 

without  plefldiugs. ..  41 

STOCK— 

answer   by  corimration  to  auit  for   failure  to 

deliver  »7 

complaint  for  misrepresentation  in  sale  of . .  -  -  147 
to  recover  on  contract  on  subscrip- 
tion for 13. 145 

complaint    to    same    by    assignee    of    stock- 
holder     14fi 

STREET  RAILWAY- 

complaint  against  premature  start  of  car 138 

complaint   against   frightening   horse,   causing 

113.114 
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iSTIllKlXd  OUT—  FOBM. 

complaint,  ord^r  lor "  72 

dpfpufi?  in  answer 73 

Sl'MMAKY  JUDGMENT— 

affidavit  fc)r  2Jt 

coiniiiiiwionerB'  order  on 3.T 

order  [or   30 

leave  to  defend  on  terms 31 

preliniiunry  reference  on.  commissioiierB'  Bum- 

mons   32 

SUMMOXS— 

action  at  law 1 

cdinmiKMioneni,  on   iireliminar;   reference 32 

in  ejectment 2a 

OD  mechuniCB  Hen 3S 

ordPr  Retting  aside  sei-vice  ut 71 

TAX  TITLE— 

complaint   b;   owner   under,   for   use   and   oc- 
cupation nf  premises tfll 

TBANSt'KllT- 

certificate  of,  of  record 42 

TRESI'ASSER— 

answer  Hetting  up  pluintilf  a.  on  defendant's 

private  way 103 

oumplaiut  against,  for,  entering  premises  and 

destroying  fence 202 

complaint    againat.    to    exclude    public    from 

meadow  land   203 

TROVEK  AND  COXVKRSION- 

complaint  on   2tM 

USURY— 

set-off  of.  in  action  on  note STi 

Hpecifications  of  defences  of. ■'*7 

VENDOR  AND  VENDEK— 

Hrokkb's  VoUMiBsioss.  see  pp,  HOS,  5C8. 

complaint  by  vendee  against  veodor  for  breach 

of  aRTpement  of  sale 2(F> 

WARRANTY— 

complaint    for    breach    of.     in    deed     incum- 

brnnceH  against  premiaes.  easement iriTi 

complaint  for.  same,   mortgage 156.  irj 

WATER  roi-RSE— 

overflow  of,  causing  damage 20('> 

WRIT— 

of  replevin  2. 39 


Dignz.d  by  Google 


General  Index. 


ABATEMENT—  BBC. 

actiOD  against  unincorporated  organiEations. .  40 

by  husband  and  wife 21 

answer   eorreeponding   to   plea   in    abatement, 

improper    332ii 

marriage  of  female,  not  to 22 

-on  setting  aside  order  for  bail 61 

pleas  in,  abolished 332 

right  to  plead  several 116n 

ABSTRACT— 

of  recoguiEances 72 

ACCOUNT— 

entries  in  book  aecoant,  how  proved 3t>5 

to  be  made  out  for  asseRsment  of  damages...  3G4 
ACKNOWLEDGMENT- 

of   service  of  summons,   authority   for   of  at- 
torney presumed 3n 

ACTIONS— 

adverse  party  may  proceed,  when fl 

tigainst  infant  not  stayed  UDtil  majority 18 

unincorporated  organizations 40 

by  assignee  in  own  name 19, 19n 

commencement  of,  when 47n 

'Consolidation   of IIS,  164 

husband  and  wife,  by 21 

in  supreme  court  all  defendants  resident  in  dif- 
ferent ounties  joined  in  one  process 49 

name  of  state  not  to  be  uned,  when 13n 

party  to  be  used,  when 14 

not  to  abate  by  reason  of  marriage  of  female. .  22 
not  commenced  by  process,  warrant  of  attorney 

to  be  filed 3 

«n  appeal,  docket,  index 15 

capias,  time  to  test  truth  of  affidavit 02 

out  of  court  where  process  not  served,  when. .  ri2n 
party   for   whose   benefit   contract    made   may 

maintain    2S 

party  instituting,  to  be  named  iu  first  papers.  13n 

separate  cause  of  action,  what  may  be  joined,  2(Mln 

title  of,  on  appeal 1.1 

when  commenced  by  attachment ■'*4 

to  be  tried 140 

stayed  by  default  of  attorney 4 

Who  may  prosecute  or  defend 10 
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ACTION  AT  LAW—  sec.  paoe. 

but  one  furm  of  action.  ex«|)tion 262  204 

ACTIONS  PENDING— 

when  this  act  (Tractiee  Act  of  19121  effective.  2113  217 

ACTIONS  TO  RECOVER  PERSONALTY 345,G,7  237 

ADDRESS— 

notice  of  change  of,  required 4d  4 

o(  attorney  or  part]'  to  be  endorsed  on  process,  4n  4 

when  sufficient  service  if  left  at 4n  4 

ADMISSIONS    3,-).S  241 

of  certain  facts 278,  27Sn  210 

counsel  after  ceasing  to  represent  client...  lln  11 

execution  of  papers 278  210 

truth  of  allegation  in  complaiut  by  motion 

to  strike  .'(inn  229 

time  to  make,  fixed 3U2  243 

AFFIDAVIT  OF  MERITS 3rrfl  238 

HuflicieDcy  of 97n  80 

AFFIDAVITS— 

notice  of  taking 100  154 

on  application  for  cnitias,  sufficienc.v 74n  6G 

reduction  of  bail 03  5.^ 

summary    judgment,    requi- 
site     3r.2n  240 

to  enter  judgment  over  sham  or 

frivolous  plea  or  answer...         351-355       239,240 

attachment — coneiusivenesB   Siin  74 

capias  in  contract 57  50 

tort  50n  48, 49, 50 

who  may  take ittirt  4S 

sul&ciency  of riGn     48,  9, 50 

validity  of 5l!n     48, 9, 50 

seduction    ."iOn  50 

time  for  filing Tun  52 

use  of  ex  parte .ITn  53 

counter,  cannot  be  used 02  oH 

rule,  both  parties  may  take 196  154 

to  bar  attorney,  when  filed r>n  5- 

take,  in  general ]96n  154 

show  cause 196n  155 

ex  i>arte.  use  of 19Gd  155 

procedure  on  taking 198.  7       154, 15"! 

proof  of  truth  of,  for  arrest 62  5« 

time  to  apply  tor Ii2  3*J 

to  verify  account  on  assessment  of  damages. .       305,  300  244 
AfiREEMKNTS— 

made  out  of  court,  must  be  in  writing 11  10 

may  be  revoked  until  filed lln  11 

not  binding  until  filed lln  11 

wagering,  right  of  assignee  under 19n  IS 
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AI-TERNATIVE—  sec. 

new  trial,  where  parties  joined  in 2«5n 

parties  in 263, 265. 302 

relief  in 331 

same  partj  sued  permn&ll;  and  SB  representa- 

tive 265n 

AMENDMENTS   283, 284 


after  default  judgment 126n 

judgmeDt  OD  demnrrer ]26n 

pleading  in  reply 124 

before  pleading  in  reply 123 

court  may  emend  all  defects  end  errors 128 

discretionary  126n 

during  trial  126n 

liability  for  costs  on 12nn 

not  limited  to  issues  of  record 126n 

of    bills    of   particulars,    right    to    amend    on 

review *- 3]2n 

certiorari  to  quo  warranto 2S3d 

complaint,  by  substitution  of  new  parties,       ^d,  12lin 

right  to  add  special  count 12fin 

execution   120n 

plea  in  suit  on  life  policy l^ftn 

postea 2«9n 

sherifF's  return  in  suits  against  partnersbip.  i>2b 

BummoDS  by  inserting  name ISGn 

when  made 53n 

verdict    159n 

writs  of  inquiry 126n 

on   demurrer 123 

failure  to  make  indorsement  on  process 48 

misjoinder  of  plaintilF 36 

non-joinder  of  plaintiCF 36 

plea  of  non-joinder  of  defendant 37 

variance  of  proof 125 

power  to  amend 12Gn 

right  to  amend  on  review 120n 

time  for  amendment 126n 

to  avoid  variance,  when  allowed 12.')n 

when  effective 126n 

allowed   IMn 

AMERCEMENT— 

amount  of,  not  to  exceed  debt 50 

of   baU TC 

sheriff,  for  failure  to  return  process 50 

AMOUNT— 

bait  liable  for,  where  plainllff  recovers  Bum  In 

excess  of  capias 68 

of  bail  in  action  of  capias 69 
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answer—  bec. 

correeponding  to  plea  in  abatement,  improper. .  332d 
forms  at,  see  index  ot  torms,  p.  563. 

xeneral  and  special  deoiala 334 

not  to  be  affected  by  joinder  ot  actions 306a 

BCTCral  defeotea  333 

alum   351,2,3.4,5       : 

special  detenaea  in 334 

with  counter-claim 340 

APPEALS— 

character  of  parties  to  suit  on,  description ...  13, 13n 

clerk  to  keep  docket  and  indeit  of  cases  on ...  .  15 

cross  appeals 398 

determined  solelf  on  points  filed 401 

findings  of  iiidge.  necessity  of  challenge  to. . .  301u 
for  new  trial  shall  be  brought  on  at  next  term, 

after  entry  of  rule 387 

forms — see  index  of,  p.  ii*(3. 

from  district  court  judgmeDts ; 404,  B 

order  issuing  new  summons r>3n 

grounds  of  397 

objection ,  to    evidence    must    have 

been  stated  to  trial  Judge 403 

how  far  rule  to  show  cause  bars 401 

in  lieu  of  writ  of  error  in  civil  cases 2&S 

municipal  cases,  time  to  take 259 

the  nature  of  a  re-hearing 285 

is  a  step  in  the  cause 280 

jurisdictional  to  take  in  time 259n 

judgment  reversed  on,  for  substantial  error...  287 

limitation  on  time  to  take,  constitutionality. . .  258u 
may  result  in  favor  of  some  and  against  other 

Joint  parties   402 

new  evidence   upon 288 

no  severance  of  parties  is  necessary  on 39U 

none  from  interlocutor.v  order 3!(7n 

notice  of 393, 39<> 

argument  returned  to  attorney  when 

appeal  not  perfected 400 

to  be  entitled  in  the  court  from  which 

taken  and  tbereiu  to  be  hied 395 

to  state  court  to  which  taken 3K) 

-order   striking  out   complaint   againut   one   of 

several  defendants,  when  appealable 2Kriu 

parties  starting  the  original  proceediug  to  be 

named  first 13n 

placed  on  calendar  only  when  perfected  ■■... .  405 

practice  in  court  of  errors  upon 2K9 

reservation  of  grouuds  ou  review 28rm 

rules  72  and  73  applicable  to  appeals 382n 
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APPEALS— Conltnwed —  sec.  faoe. 
speciticBtioii  of  poiDta  must  be  filed  within  10 

days  404  250 

atatement  of  case  on 370, 371, 399   240,  7-257 

UUe  of  action  on 13  11 

under  new  practice  act.  effect  of 2S5d  2].t,4 

when  may  be  used 285  21? 

what  it  remoree 286  21-1 

APPEARANCE— 

b;  attorney  in  courts Sn  6 

anauthoriECd,  liability  for .~ta  6 

partnership    not     required     to    enter — unlen 

aherilTa  return  to  summons  is  proper 52a  43 

APPLICATION— 

for  reduction  of  bail 63  58 

rule  or  order,  to  whom  made 247  197 

reference  of 252  19© 

ARGUMENT— 

of  causes  before  single  Justice 251  198 

number  of  counsel  and  time  given  ench 3T7.  S       249, 250 

order  of  calling  on 375  248 

ARREST— 

defendant,  when  discharged  from 61  rt5 

released  on  giving  bail 69  62 

female  not  to  be  arrested 64  i)8 

In  action  on  contract 57  50 

actions  upon  tort 56  47 

of  several  defendants  on  capias — form  of  pro- 
cess    58  .">4 

on  breach  of  promise  of  marriage 57n  52 

on    inducing    creditors    to    accept    worthless 

security    67n  52 

order  tor — necessity 57n  51 

review  of.  by  habeas  corpus 62n  57 

testimony  as  to  truth  of  proof 62  56 

when  defendant  discharged  from 62  50 

ASSESSMFA'T  OF  DAMAGES— 

bills  and  notes,  how  proved 366  244 

l>y  Jury  from  general  panel  in  lieu  of  writ  of 

inquiry  367  345 

entries  in  books  of  account,  how  proved 363  244 

In  continuing  actions 363  243 

statement  of  account  to  be  made  out 364  243 

to  be  made  and  signed  hy  justice  or  clerk 364  243 

when  postea  required 368  245 

writ  of  inquiry  may  issue  tor 367, 368  245 

ASSIGNEE— 

assignment  pending  suit,  assignee  may  sue ....  304  221 

may  be  substituted  hs  plaintiff 26  26 

may  be  become  plaintiff  it  assignment  pending 
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assignee:— Coii(in«ed— 

not  Dec«searf  to  aue  in  aissigDM'B  oame 

of  bail  bond,  of  suit  by 

chose  in  action  may  sue  in  hia  own  name. . 

pnrt  of  claim  may  ioin  in  suit 

riglit  atid  liabilities  of  asBigDee 

take*  instrument  subject  to  nil  equities,  when. 

risbt  to  aue  on  guarantee 

of  aseigoee  under  wagering  agreement. . , 
suit  bf,  against  representative  of  decedent,  tes- 
timony of  assignor  admissible 

suit  on  ex|iress  covenant  may  be  brought  by, 

after   assigaor's   death 

ASSIGNING— 

or  attempting  to  nseign   property   to  defraud 

creditors  as  grounds  for  capias 

ASSIGNMKNT— 

by  one  of  several  obligees  in  bond  valid 

check  not  an,  by  drawer  to  payee  of  debt 

distinction  between  legal  and  equitable 

for  conversion,  not  assignable 

in  writing  of  seeled  instruments 

when  necessary 

may  be  made  by  delivery 

of  bond,  no  consideration  need  be  shown 

to  confess  judgment 

for  prison  limits  before  breach 

guarantee,  right  of  assignee  to  sue 

contract  of  indemnity 

insurance  policy,  suit  by  assignee 

partnership  property 

breaches    

part  of  contract  not  assignable 

set-off,  on  after  notice  of 

ATTACHMENT— 

act  1901  not  repealed  by  Practice  Act  1903. . . 

against  estate  of  lunstic,  appearance  of 

joint  debtors 

non-reuident  devisees 

affidavit  for,  conclusiveness  of 

allowance  to  sheriff  on 

amount  for  which  writ  may  issue 

appearance,  form  and  effect  of 

assessment  of  damages 

bond  on  issuance  of  writ 

release  of  attached  property 

execution  on 

when  special 

fraud  by  one  of  several  joint  debtors 

Issuance  of,  beginning  of  action  at  law 
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ATTACIIMKNT— ConliBtied —  sec.  Paoe. 

joint  debtors  agaiast S8  T5 

judgment,  wbcD  special 81  TT 

order  for,  when  issued 85  "3 

pleading  in SO  7(1 

practice  aod  procedure  on S<l  74 

proi-eediuKS  on.  must  follow  act  began  under.         84n.  S9d  73.  TO 

proof  required   for 84, 84n.  Wn  72,  73, 74 

property  attached  to  remain  security  for  Judg- 
ment     no  7(1 

quashing  writ,  grounds 85d  74 

refusal  to  quash  writ  reviewable  by  certiorari.  84n  73 

release  of  attached  property 02  7tj 

rule  to  plead SB  76 

right  to  alina  writ 85ii  74 

summoDR  unnecessary M)  7Q 

unknown  beira  and  devisees,  how  designated. .  87  75 

when  action  may  be  commenced  by. S4  72 

writ  of,  when  anil  how  issued 8(i  74 

ATTORNEY— 

affidavit  on  rule  to  disbar,  when  filed r>n  5 

admission  of 5n-6n  10-14 

agreements  made  out  of  court  to  be  in  writing.  11  10 

Affidavit  to  disbar,  when  tiled Hu  S 

appearance  by  firm,  as  single  entity IGn  14 

appointment  of,  for  lunatic 16n  13, 14 

can  sue  for  fees,  charges  and  disbursements. .  9,  9ii  8, 10 

causes  justifying  discipling  or  disparing  of. . .  Dn  5 
clerk  not  to  permit  filing  of  papers  until  fees 

paid 8d  8 

clerk  of  court  not  to  practice  as 6n  6 

death  or  removal  of C  (J 

disbarment  of 5n,  6n  5,  7 

endorsement  of  name  on  process 47  37 

failure  to  .  .  47n  39 

amendment  48  39 

failure   to   declare   plaint iETa   residence,   stays 

action    4  4 

failure  lo  declare  whether  writ  was  issued  by 

him,  stays  action 4  4 

fees  on  bill  of  particulars 103  82 

females  may  be  licensed  as 12  11 

formal  notice  given  by 297  201 

employed  to  draw  contract,  not  bound  to  file  it,  Sa  6 

Judgment  may  be  opened  for  neglect  of 112  87 

liability  for  unauthorised  appearance 5u  If 

to  clerk  for  court  cost 8u  8 

licensed  only,  to  act 17  14 

lien  for  compensation  on  judgment 9n  9, 10 

preference 

over  set-off,  &n  10 
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ATTORNEY— ConJiHued— 

may  be  sued 

malpractioe.  penalty  for 

misdemeaoor  to  practice  law  without  lioense.  ■ 

must  be  resident  of  state  and  enrolled 

enter  judgment  obtained  for  clieot 

name  and  address  to  be  endorsed  on  procesa.. 

n^lect  of,  attributable  of.  penalty 

.     not  to  commenee  quits  for  eosls.  etc.,  till  taied 

bill  is  Sled 

not  to  be  bail  in  civil  actions 

surety  on  bonds 

permit  othera   not   licensed   to   practice 

inuameof 

on  receivinf  coats,  to  give  bill  of  particulars 

tberefor  

papers  not  filed  until  costs  paid 

partners  as.  may  practice 

penalty  for  illegal  cbarges  in  bills  of  costa 

removal  from  state  tenninates  autbority.  when, 
power  of  criminal  courts  to  suspend,  pending 

indictment   

resident  of  plaintitF,  when  to  declare 

aball  not  permit  another,  unlicensed,  to  practice 

signature  for  co-partnership 

striking  from  rolls 

affidavit  not  filed  except  on  order 

suit  for  fees,  charges  and  disbursementB,  service 

of  bill  condition  precedent  to 

suit,  allegation  in  complaint 

summery  proceedings  against  (or  miscondact, 
time  to  serve  papers  on,  between  10  a.  h.  and 

4  p.  M 

to  file  taxed  bill  of  costs  before  execution  iaanes, 

under  direction  of  court  in  which  he  acta 

warrant  of.  when  to  be  filed 

who  may  prosecute  suit  and  by  whom 

ATTORNEY-GENERAL— 

to  appear  for  lunatic,  wben 

AUTHORITY— 

of  attorney  to  sign  for  partnership  presumed, 

appear  for  client  presumed 

compromise  client's  claim,  none, 

want  of,  how  proved 

AWARD— 

of  reference  may  have  effect  of  verdict 

unless  rule  provides  that  it  shall  operate  aa 

finding  of  arbitrators 

Referee's  Report,  See  p.  610. 


Dig,, z.d  by  Google 


Gbnehal  Indkx. 


amount  for  which  liable 

approval  of  recoEUiuiDce 

asBignment  of  bail  bond  by  sheriff,  eufficiencr, 

JudgmcDt  to 

bail  piece,  form  of 

to  sheriS  abolished 

by  whom  ordered 

defendant  if  rendered,  ma;  give  new  ball 

to  whom  committed .  . .  ^ 

depoalt  in  lieu  of '.. 

determination  of  legality  of  orders  for 

discharge  of,  if  ordered  set  aside 

order    should    not    have    been 

execution  on  special  process 

ezaminatiou  as  to  sufficiency  of 

exceptions  to 

eiooeretur,  when  entered >. 

female-  not  to  be  arrested 

giving  of.  DO  waiver  of  right  to  take  testimony, 

in  actions  on  promise  to  marry 

to  recover  money  from  public  officer, 

insolvent,  scire  facias  refused 

judgment  paid  b;,  to  remain  enforced 

justification   of 

liability  of,  on  special  process 

may  put  in  pew  or  additional 

render  defendant  on  special  process 

minute  of  render  to  be  made 

order  ,for '. 

may  be  made  against  some  only  of 

defendants 

taking  testimony  as  to  truth  of  proof, 

paying  judgment  to  have  execution 

pleading  and  practice  on  special  process 

practice  where  proceedings  on  bail  bond  irreg- 
ular  

proceedings  against,  stayed  on  appeal 

reduction  of 

recogniEsncc,  form  of 

approval  of 

record  of , 

release,  form  of 

render,  iu  discharge  of 

supreme  court  commJMioners  may  make  order 

for ^ 

surety  company  may  give 

to  fix.  on  recognizance 

38 
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OASB  GBBTIFIED— 

clerk  to  file  certificate 

error  OBaignable  on  certified  opinions 

errors  in  advlsoir  opinion  not  reviewable... 

matters   BriBlng   in   election 

qiiestione  of  donbt  or  difficult; 

law  only  csn  be  certlfled 

not   properly    certiGed 

CBRTIOAABI— 

amendment  of,  to  qno  warranto,  when 

attactunent,  refusal  to  qoub,  reviewable  by, 

attorney  cannot  be  surety  on  bond  for 

coarts,  when  open  for  serrice  of 

order  for  tMning  and  service  of  new  antn- 
mons  not  reviewable  by 

mode  of  entitllag  writs 

security  for  costs  od 

CHALLENGES  TO  JUDGE— 

form    of    ; . . . 

CHANCEBT— 

transfer  of  causes  to  and  from  court  of.... 
OHAMPHRTT— 

law  of,  does  not  prevail  in  New  Jersey .... 
CHECK— 

not  aBsignment  of  debt  by  drawer  to  payee, 
'CH0SE8  IN  ACTION— 

assignable    

partner  may  Bssign,  given  to  firm 

CIRCUIT  COURT— 

order  of  trial  at,  etc 

supreme  coart  rules  applies  to  practice  in.. 
CIRCUIT  RECORD  AND  POSTEA— 

postea,  how  made  and  sigued 

framed  on  reference 

transcript 

see  p.  tS25. 

supreme  court  issues  tried  in  circuit 

when  judgment  on  postea   may   be  entered 

forthwith     

CLERK- 

docket  and  index  kept  by 

not  to  practice  law 

file  papers  until  fees  are  paid 

recognizance  boob  k^t  by 

to  enforce  payment  of  fee*  by  attorney 

shaU  give  or  take  receipt  upon  transfer  of 
causes    

to  receive  fees  due  state 

COMMENCEMENT  OF  SUIT— 

when  process  tested  and  Issued,  etc 
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COMMISSIONERS—  8ec. 
one  to  be  appointed  In  esch  conntj  for  pre- 

limiDfttT   referencea    850,7,^9,60 

powers  of,  Id  award  of  capias B7n 

to  administer  oath* ,  -  05 

hold  to  bail  in  civil  actiona 05 

take    bail    authorize    to    iaaae 

capias STn 

COMMON  BAIL— 

discharge  on  where  affidavit  inanScient....  66n 

wheD  proper  to  discharge  od  in  eapiaa 62ii 

COMMON  COUNTS— 

nse  of  noder  new  Practice  Act,  questioned,  Silo 
COMMON  INFORHBRS— 

coBta  on    222 

iudoTsementa  on  information 219 

general  Issue,  effect  of S20 

liability   of   prosecutor. 2S1 

recovery  by   covin 221 

COMPENSATION— 

of  attorney  lien  for  on  jndirment 9n 

preference  over  set-off 9n 

suit    b7   condition   precedent   ser- 
vice of  bill  of  charges 9n 

COMPLAINT— 

See  Drclakation,  p.  601. 

Plbadinos,  p.  Ills, 

admission  of  truth  of  allegation  in  motion  on.  319n 

alternative  relief    331 

amendment  of,  right  to  add  special  count. . .  12Sn 

annexed  to  .  summons    34S 

Forms.  See  index  of,  p.  TidS. 

forms    of    ^0, 330 

if  one  count  can  support  verdict.  It's  valid..  161d 

motions  addressed  to 310 

objection  to  the  demand  for  relief 328 

on  suit  by  attomer  for  compensation,  must 

allege  service  of  bill  of  charges — ezceptiou.  (hi 
CONDITION  PRECEDENT— 

burden   of   proof   of llSn 

faUnre   to   plead   bar 333n,334n 

general   averment   sufficient llSn 

sufficiency   of  allegation   of 118n 

CONFESSION- 

JcmMEnTB  BY.  See  p.  608. 

warrant  of  attome.v  Deceesary.  .^ 
CONSIDERATION— 

aBsignment    dnly    executed    prima    facie    evi- 
dence of   19n 

failure  of,  as  defense 273 

In  action  on  Iiond 273n 
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CONSOUDATION  OF  ACTIONS—  8BC. 

actions  in  Mine  coart ISl 

change  of  Tenne  on 2l>ln 

crosa-actioDS    164 

entry  of  rule  for,  without  xatborltr llBn 

form  of  mle 115n 

of  actioaa  in  general 164n 

on  motion  of  defendant 115 

anits  between  same  partiea  on  several  debts,  115n 

several  salts  for  continuons  injnrr 115n 

when    proper    llSn 

CONSTRUCTION  OF  PRACTICE  ACT,  1812,  260 

CONTEMPT  OF  COURT— 

females   aubjwt   to,    for   non-payment   of   tax 

cost    64n 

CONTINGENT  FEES— 

counsel  can  enforce  an  agreement  for 227d 

CONTRACTS— 

•        arrest  in   action  on B7 

assignment   of   19, 19n 

capias  in  actions  on,  when  isaneB GT 

CONTRIBUTORY  NEGLIGENCE:— 

as   defense,   how   to   plead 333n 

CORPORATIONS— 

examination  of  officers  of,  before  trial 144n 

BummoDs,   how    served    od 52 

return  to  show  upon  whom  served,  52 

venae  in  actions  against 201n 

COSTS— 

allowance  to  referee  on  reference 157 

sheriff   in    attachment 90 

apportionment  of,   on  consolidation 104 

attorney  cannot  be  surety  for,  when 10 

mast  serve  bill  of,  before  brfnglns  ** 

suit  for  fees 9d 

attorney's  fees  not  taxable  canaot  be  indnded 

in    8n 

attorney's  fee    229n 

attorney  liable  to  clerk  for Sn 

attorney's  lien  on  judgment  for Sn 

attorney,  penalty  against,  for  illegal  charges 

in    bin    of S 

attorney  receiving,  to  gi*e  receipt  and  bill  of 

particulars   of — time   8 

attorney  liable  tor,  except  sheriff's  execution 

clerk  for  recording  judgment 172 

clerks  for  recording  recogulzance 73 

cost   followed   judgment 229 

disallowance   at   discretion 290 

expense  of  retaxation 244 
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COSTS— CoHiiiiHeJ—  SEC. 

how  retaxed  244 

taxed    : 243 

in    BCtlohB    for    assault,    etc., .  or    libel    or 

slander 239 

in  action  on  bonds 238n 

circuit  court 233 

district    court,    in    suits    for    or    against 

state   242n. 

general,  taxing    243n 

yeneial  229n 

libel    238n 

suits  by  poor  suitors 227 

particular  actions    229d 

several  actions  on  same  inslmments 237 

suits  involving  tiUes  to  lands 232n 

anpreme  court 229n,  230 

when  title  to  lands  is  iuTolTed 231 

tort,  replevin,  or  injectment 240 

tort,  on  certificate  of  judge....... 236 

trespass    281, 231n 

items    taxable    229n 

legislative  power  as  to 229n 

on  arrest  of  judgment 229 

liability   for,   on   amendmeut 126d 

on   application   to  inspect  books 143n 

bills  of  particulars 103 

rertiorsri     10 

examination   of  adverse   part? 147,148 

failure   of   consideration > 235 

filing  notice  of  trial Id2 

habeas   corpus    232 

printing,    of 245 

producing  defendant  to  giTe   bail 71 

recoupment     235 

scire    facias    238 

suit  by   common  informer 222 

presumption  as  to  liability  of  taxed  costs...  243n 

retaxation   244n 

state  to  recover,  but  not  to  pay 242 

security  for  in  genera] 204, 204 n 

action   by   iufsuts 204n 

slieHtTs   execution   fees,  liability   of  attorney 

for    8n 

sheriff's  fees  in  taking  bail  on  capias 71 

Rlatute    regulating    fees    does    not    apply    to 

attorney's   fee   with    client 8n 

taxed  bill  to  be  filed  before  execution  issDee,  7 

order  for  payment  of.  of  printing 245 

of  defendant  necessarily  sued 305 

taxed  bill,  when  to  be  served d 
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COSTS— CoHtinued—  ate. 

wbeii    actiOD    is    cogniiable    before    ioferior 

coiirtB    '. 234 

wheD  bill  of  pBTticulars  of,  must  be  given  ■■  8 

n-liere  recovery  less   (ban  $200  in  Bupreme 

cuiirt   230 

COUNSELLOR— 

agreemeat  belwecD  on(  of  court  to  be  writ- 
ten     < ll.lln 

bill  of  charges  served  before  suit  brought..  9 

oau  gut-  tar  fees,  etc 9 

clerk  not  to  practice  as 6d 

lieu  OD  jiidgmeat  for  compiiDaatioti 9ii 

malprnclice,  see   attomej 6 

n-omen    may    be 12 

'    COUNSEI.— 

admixsion  of.  as  bindiog  on  client Hn 

fees,  suit  for 9.  On 

on  trial*  of  jury  causes  limited  to  one  hour 

a  side .■ 37S 

only  one  shall  examine  a  witness 379 

in   opposition    beard    on    motion    for 

rule  to  show  cause 389 

two  may  be  heard  on  each  side SIS 

stipulation  made  by,  binding  on  client Iln 

tiuic  of.  may  be  enlarged  or  limited 378. 37Sn 

COUNTIES— 

all    defendants    resident    in.    joined    In    aeme 

process   4!) 

COUNTER  CLAIM   340,  341. 2. 3 

See  SET-OFrs,  p.  622. 

several   filed   which  cannot   be   tried   together. 

some  stricken  out 272n 

■   COURT  OB"  ERRORS— 

practice  in 289 

COURTS— 

breachcB  of  rules,  attorney  may  be  struck  off 

l-olls  for Tm 

contempt  of.  females  liable  for,  when 64n 

defendant  in.  on  capias,  when M 

exemption  from  service  of  process  In  going  to 

or  from n2n 

jurisdiction   of,    impairment    by   statute   com- 
pelling decision  in  30  days 2o8u 

not  to  take  notice  of  agreements  not  iu  writing,  11 

parties  in.  when ri2 

powers  of.  to  appoint  ret-eiver  to  collect  rents 

pending  ejectment 24tiu 

powers  of,  in  ejectment  to  prevent  waste,  pend- 
ing suit 24(In 
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OOUKTS— ConHnaea— 

t«  determine  municipal  casea  in  30  da;B 

when  open 

-C'BBDITORS— 

defrauding,  when  capiaa  iaaues 

CRIMINAL  COURTS— 

power  to  suspend  attorney  pending  indictment, 
CRIME— 

to  practice  law  without  license 

CROSS  ACTION— 

consolidation  of 

counter  claim  is  a 

notice  or  plea  ot  aet-off 

DAMAGES— 

AssBBSUEnT,  See  p.  589. 

action    for,    against    nttomef    for    neclect    of 

aBBensment  ot,  b;  clerk 

in  assumpsit 

determined  to  time  of  trial 

new  trial  as  to 

DATE— 

on    process   prima   facie   evidence   of  date   of 

procesa  to  be  dated  on  day  issued,  penalty  for 

antednting   

DEATH— 

of  attorney  termiDates  relatlonnhip  ot  attorney 

and  client 

of  attorney,  client  tu  appoint  another,  fallnre, 
principal  after  forfeiture  of  bail  bond  cannot 

be  pleaded  to  srire  farias '. 

DECLARATION— 

See  (kiMPLAiNT,  p.  S&7. 

by  the  bye  not  allowed '. 

when  defendant  in  custody 

DECREES— 

BSBignable — suits  on  by  assignee 

DEFAULT— 

JunciSiENT  BY.  See  p.  008, 

plaintiff's  right  to 

when  properly  opened 

DEFENDANT— 

action   against,   in   altornalive,   where  rule   to 

show  cause 

in  capias  action,  discharge  of 

release  ot 

surrender  of,  when 

custody,  process  against 

different  counties,  all  inserted  in  one  process. 
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DEFENDANT— Conttnueii—  8EC.  page, 

how  iafaot,  and  idiot  mad«-  --. IS  14^ 

name  and  address  endorsed  on  process 4n  4 

new  defendant  cannot  be  joined  by  amendment 

and  substitution  in  open  court 53n  4tt 

summons,  service  on,  board  of  freeholders .  ■  ■  ■  52n  42 

corporation   22n  43, 44 

individual 52  41,42 

manicipal  corporation..  G2n  43,44 

partnership,  return 52a  44 

township    52n  41 

where  defendant  has  several 

residences 52n  44 

DEFENSES — 

asdignee  takes  subject  to  all.  when 19n  13 

aOirmative.  liow  pleaded 334  234 

by  party  (or  whose  benefit  contract  made. ...  2S  27 

contributory  Degligence  as 333n  234 

not  to  be  cut  off  by  joinder  of  actions 309a  223 

on  asaignmcnt  of  chOKe  in  action 19,  20  16. 20 

to  application  for  summary  judgment 351n  23ft 

want  of  a  ca.  sa.  against  principal 66n  91 

when  several,  how  pleaded 333  233. 

DEFINITIONS  281  204 

DEMUliRERS— 

abolished 320  22» 

issue  of  law  raised  by  motion  or  in  pleadings.  ,  320  22ft 

to  evidence 165  132 

DEPOSITIONS- 
AFFIDAVIT,  See  p.  5S6. 
DEVISEES- 

attachment  against  non-resident STn  TIr 

DILATORY  PLEAS— 

abolished 332  233 

DISBARMENT  OF  ATTORNEY- 

causes  justifying 5,  on,  G.  On  5, 6,  T 

DISCHARGE— 

of  defendant  in  capias  action Ul.  62n  55, 5& 

form  of 71  ft± 

DISCOVERY   301, 302  243 

after  execution 22.Sn  1 W 

examination  of  corporation  officers  before  trial,  144n  115 
DISMISSAI>- 

of  cause,  if  trial  or  argument  not  moved .375  24S 

DISQUALIFICATION  OF  JUDGE 224n  181 

DISTRICT  COURT— 

appeal  from  judgment  in 404.  5  259 

must  be  perfected  before  placed  on  cal- 
endar    403  25!> 

motion  to  dismiss  appeal  from 403a  200 
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DOCUMENTS—                           . .  sec. 
admigsion  of  eiiatence,  eiecutioo,  signing  and 

mailing  278,  S62 

anneiing  copies  to  pleadings 317 

effect  of. 317n 

copies  may  be  demanded 32S 

discovery  of 361, 2 

DWELLING— 

what  constitutes  for  serrice  of  process !J2n 

EJECTMENT— 

change  of'  venue  In  action  of 202d 

judgment  in,  reversed  as  to  part ^ 2S&n 

power  of  supreme  court  to  appoint  receiver  to 

collect  rents  pending  action  of 246n 

to  prevent  waste 348n 

ELECTIONS— 

case  certified  in  question  on 2Ii)n 

ENDORSEMENTS 175 

in  general 175n 

execution  on  judgment  nunc  pro  tunc 390 

on  capias  ad  respondendum 4Sn 

process,  failure  to  endorse,  amendment 4S 

summons  of  attorney's  name  and  address . .  47, 47n  3 

writs,  processes,  etc 4n 

in  suits  by  common  informers 219d 

EQUITY— 

jurisdiction  on  new  trial 103d 

EQUITABLE  ASSIGNMENT 19n 


certified  opinion  to  Ik  returned  with  writ, . . .  217 

mode  of  entitling  cause  on 13n 

on  writ  of  proceedings  against  bail  stayed 80 

when  courts  open  for  service  of  writ  of 46 

EVIDENCE— 

admission  of  counsel  binding  on  client lln 

assignment  of   bond,   prima  facie  evidence   of 

payment  of  consideration 19n 

court  minutes  as 173, 173n 

jurors,  may  give 158n 

admissibility  to  correct  verdict 159n 

of  date  of  issuing  process 47, 47n 

fraud,  in  affidavit  on  capias G7n 

proof  of  divorce  decree,  exemplified  copy  record.  57n 

regularity  of  sheriff's  !evy 50n 

transcript  of  sheriff's  boolts  as 51, 

when  objection  to.  available  on  ap[>enl 403 

EXAMINATION  OF  ADVERSE  PARTY— 

fees  on 147 

and  costs,  how  paid 14S 

how  conducted 146 

not  conclusive 146 
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EXAMINATION  OF  ADVERSE  PARTY— ContiHued—  bbc.  paob. 

of  corporation  officers  before  trial 144d  115 

HgU  to 144  115 

nbea  party  to  attend ,  145  115 

exceptions- 
Bill  OF,  See  p.  584. 

to  bail 7B  66 

in  application  of  act  1903 223  17B 

to  judge '. 224  179 

cause  for  challenge 224  170 

cliBllenBe  to,  how  tried 225  181 

irrouudB  for,  effect  of  disqualiScatioD 224ii  180 

Dot  to  act  as  clerk , .  228  ISl 

'referee's  report,  when  to  be  filed 373  247 

copy  may  be  Qled  in  cleric's 

office 374  247 

EXECUTIONS— 

alias,  special  order  for,  when  necessary 181n  143 

esainst  bankrupt lT4n  140 

bod;  of  Infant 188a  146 

executors  and  admin  istrators 1T4, 174n     130, 140 

-     principal  and  surety 176  142 

property  of  deceased  defendant 186  145 

Burvlving  defendept 187  146 

unincorporated  organisations 41  34 

wbom  to  Issue 147  116 

amendment  of 126a  100 

assignee  may  have 1S3  143 

attorney  to  file  taxed  bill  of  costs  before  issu- 

in* 7  7 

bail  paying  Judgment  to  have... 81  70 

capias  ad  BatiBfaeiendum 180  147 

call  for  interest  (rom  date  of  Judgment  nisi 
when  rule  to  sbow  cause  for  new  trial  is  dis- 
charged      300  2Zti 

form  of,  on  special  process  on  order  for  baiU  59  54 

in  name  of  executor  or  administrator 183,  lli'to  144 


attachment   90  76 

may  be  special fli  77 

indorsement   on 175  140 

issued  after  death  of  plaintiff— void 174n  13fl 

nullity  after  rule  to  show  cause  allowed J74n  139 

on  judgment  in  supreme  court 174. 177       189, 141 

second  judgment  when  stayed 180  143 

one  vrit  on  several  judgments 280  210 

payment  of  money   into  eimrt 17S  142 

proceedings  on,  In  actions  on  bills  and  notes,  Ki  30 

return  of  sheriff 188  14([ 

shall  confonn  to  judgment  on  the  aeversl  issues 

in  case  of  joinder 309a  223 


Dig,, z.d  by  Google 


G£NEaA.L  Ihsez. 

EXBCUTION8— eonH»««J— 

sheriff's  fees  on  attomej  aot  liable  lor 

special  form,  how  executed 

substituted  adminiHtrator  to  have 

supplemental  proceedings  after 

time  for  recording 

to  be  endorsed  with  name  and  address  of  at- 
torney ot  party 

trial  judge  may  stay 

when  returnable 

EXECUTORS  AND  ADMIM8TRAT0RS— 

considtred  as  one  person 

bow  served 

defendant  sued  in  alternative  indiTidnallj  and 

may  be  sued  witb  or  nitbeut  Jeiains  beoe- 

In  suits  by  assignee  against.  aMignor  may  tes- 
tify  

qualified,  may  sue 

substituted,  may  have  ezecation 

when   to  have  execution   against  deceased  de- 
fendant   

execution  against,  false  pleading  by 

BXBMPTIONS— 

from  service  of  process  while   going  to  or 
from   court   

of  party    from  re-arrest  where  first  arrost 

illegal    

BXONBRATUR    

FAILURE  OF  CONSIDERATION— 

as    defense     

FALSE  IMPRISONMENT— 

CoMi-LAifjT  ON,  form  1(B,  p.  473. 
FEES — 

See  CoBTB.  p.  59fi. 
FEMALES—      • 

attachment    for    contempt    for    non-payment 
of   costs     

marriage  of,  not  to  abate  action 

may  be  attomeye 

not  to  be  arrested  in  civil  process \ ... 

FILING— 

of  paperB  not  allowed  by  nttome;  In  default 

pOBtea,   time   for   

FINDINGS  or  FACT  BY  COURT 

necessity  of  challenge  to,  for  review 

general    effect    of 


e6n,  78    OO,  SI,  68 
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SEC.  PACK. 

FORMS,  see  indei  o(,  p.  563,  also  "Schedule  B" . .  2liH  219, 2G.1 

of  diBcbsrge  of  defendBnt  in  capias 71  S4 

recogtiitaDce  or  bail  bond 89  62 

rale  for  coDsolidatioD  of  actiouB llGn  89 

FORM  OF  ACTION— 

does  not  apply  to  prerogative  writa ,      2^  204 

boTC    denominated    ^ 262  204 

but  one  form. 262  204 

FRAUD— 

when  fact  to  be  inanired  Into  oa  trial 166  132 

,    ,             ,                                               ( 56n.  87. 57n  4S,  51.  D2 

as  groDud  for  capiaa |  l6en,189D  132.148 

FBEBHOLDBRS— 

sammoDa,  how  served  on ' 52  42 

must  be  served  30  days  before  re- 
turn     52n  42  . 

FRIVOLOUS  ANSWER- 

Shau  Defense  ob  Answeb,  See  p.  622. 
GENERAL  FINDING— 

effect  of    392  2fB 

GOODS  AND  CHATTELS— 

levy  on  in  capias  ad  aa.  procednre 60  B4,  S5 

GROUNDS— 

for  issue  of  capias 66  47 

quashing  writ  of  attachment 89n  74 

of  objection  most  be   pointed   out  to   trial ' 
judge    285n  213 

right  to  pleas  different 116n  90 

GUARANTY- 

right  of  assignee  to  sue  on 19d  19 

GUARDIAN— 

insane  person  must  appear  by 16d  13 

■nay  prosecute  or  defend  for  infant 18  14 

HABEAS  CORPUS  CUM  CAUSA— 

action,    how   removed   by 198  156 

to  be  removed  bat  once 200  158 

bond  required 196,19Sn    156,167 

propriety   of   writ 62n  57 

review  of  arrest  by 62d  67 

security  for  costs  in  proceeding  by 198d  IS7 

time  for  removal  of  cause  by 198n  157 

when   plaintiff  deemed   in  court 199  158 

HOLIDAYS— 

process,  issued,  tested  and  served  on,  vaUd,  46n  37 

HUSBAND— 

when  not  to  control  wife's  action 23  23 

HUSBAND  AND  WIFE— 

action  by   21, 23, 23a, 23b       21,23, 

24,25 
IDIOTS— 

anits  by  and  against — appearance 16n  13 
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ILLEGAL  AEEBSl^  sec.  paqb. 
discbarge   of  defeodant  illegally   arrested  by 

capias    fll  S5 

INDORSERS— 

on  bills  and  notes,  seTeralljr  lUble 301  2^ 

INCONSISTENT  COUNTS  AND  DEFENSES,  318  228 

INFANTS— 

execution  against  body  of ISSa  146 

bow  to  prosecDte  and  defend 17,18  14 

secnrity  for  costs  io  action  by 204n  165 

INSANE  PERSONS— 

how  to  prosecute  and  defend 16a  13,-14 

INSPECTION   OF   BOOKS  AND   PAPERS...       142,143       112,114 

.     application    foi^-requisites     1«,  143,  143n     112, 114 

costs  on,  riglit  to 143n  114 

failure  to  produce  after  demand,  bars  use  of,  142n  113 

federal    practice    142d  113 

INSURANCE— 

avenneot  of  condition  precedent  in  suit  on 

policy    llSn  93 

suits  by  assignee  of  policy  of 19n  18 

INTERROGATORIES    v 140  110 

answer  to,  as  evidence 140n  111 

answer,  admission  of  one  .>f  several 140n  112 

failure  to  answer,  effect  of 140n  HI 

federal    practice   on 140n  112 

scope   of    ^  140n  111 


joinder  of   316  228 

settlement    of     311  224 

JOINDER  OF  CAUSES  OF  ACTION 909a  223 

as  to  plaintiffs 300,263,271  219,205, 

207 

defendants     300,301,302.265,6,7  219.220, 

205,6 

by   or  against  executors ! 308  222 

husband   and   wife 308  222 

in    ejectment 308  222 

Joint   claims  with  several  claims 308  222 

objection  for  misjoinder 300  223 

shall    not   deprive   defendant   of   any   lawful 

defense    900a  223 

the  court  may  strike  out 808  222, 223 

See  Separate  TitiALB.  p.  021. 

JOINDER    OF    ISSUE 316  228 

JOINDER  OP  PARTIES— 

See  Pabtteb,  p.  614. 
JUDGE— 

application   to  him   shall   be   mad^  within  6 

days  after'  verdict 385  262 
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JUDGE— Co  R(inu«<I —  sec.  paok. 
before  whom  cause  tried  ina;  gr&nt  rule  to 

show  cause  for  a  new  trial 3S1  SSL 

may  set  aside  verdict 383  2S1 

orders  by    296,281      218, 2ie 

JUDGMKNTB— 

affidavit  of  merits,  openJDg,  for  want  of....  135d  106 

against  eiecutora  and  admiuistiators 24  25- 

one  joint  contractor 280  210 

partnership,  when  cannot  be  entered, 

BheriiTB  return  mtst  be  correct..  52a  44,46- 
persons  aevernjly  liable  on  bills  and 

notes 301  2» 

assessment   of   damases 136  108 

assignable   ' 19  16 

assignment  of,  to  balL 60  64 

attorney's  lien  on,  for  compensation.....'...  9n  9,10 

preference    over   set-off. .  9n  Ifr 

attorney  must  enter,  obtained  for  client....  6n  6 

by  confession,  opeoiDg  13Gn  lOS 

OD  warrant  of  attorney 3  3- 

default 183  104 

amendment  after    126n  101 

lien  on,  retained  after  opening...  136a  108 

plaintire   right  to lOOn  81 

new  judgment,  when  entered....  133ii  106- 

failnre  to  plead,  for 274  209 

opening,    aSidavit   of   defense,    ne- 

cesaity  of 135n  108 

opening,  fraud  or  sarprise I860  10ft 

grounds  for  136n  106 

judicial  description  on..  112c  88 

waiver   of  objection....  185d  107 
want     of     affidavit     of 

merits    for   136n  106 

when    pleadings   lost   in 

mail     ISOn  107 

when   properly    J.       ISC,  112n.      10S,S& 

who  entitled  to  open...  ISSn  107 

stands  UDtU  set  aside 183a  lOB 

coDDtennaod  of  notice  of  writ  of  inquiry...  138  109 

entry  of   16Sn  134 

against  bail    77  68 

immediately   upon   filing  postea   after 

lelicta  or  verdict 393  2ESS 

nanc  pro  tnnc leSn  135 

where     rule     to     show 

cauae  discharged   ...  390  264 

evidence  of    169n  136 

execution  on  second,  when  stayed 180  143 
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SVDGME^'rS— Continued— 

ex  parte  affidavits  ma;  be  oeeA  to  show  plea 

to  be  Bham   or  f riFolous .^ 

federal    practipe    on 

feea  of  clerk  for  recordioK 

final,    liow    recorded 

when   recorded   in   fall. 

and   interlocntory   dUtingutebed    

fraudulent,  rule  to  Bet  aside 

index  to    

inspection  of 

)Mnt,  agninst  persons  several!;  liable 

may  be'entered  on  tlie  several  issues  in  eaee 

of  joinder   

ma;  be  opened  for  neglect  of  attorne; 

special  Id  attachnmnt 

motion   in   arrest   of 

notice  to  set  aside,  when  made 

not  reversed  unless  substantial  rights  af- 
fected     

on  capias,  entered  for  penaUj'  of  bond 

of  non-suit  shall  be  entered,  when.: 

one  execution  on  several 

opposite  party  entitled  to,  if  trial  or  argu- 
ment  not    moved 

form   of   

for  or  against  several  parliep 

on  capias  in  tort  actions,  issues  as  of  course, 
scire   facias,   service   necessar; 

notice  of  executing  writ  of  inquiry 

paid  by  bail  to  remain  in  force 

reversed  aa  to  part  only  if  right  as  to  Othef 

rule  for  final,  on  assessment  of  damages.... 

when  evidence 

writ  of  inquiry 

■   to  set  aside  fraudulent 

show  cause  in  arrest  of 

SUMMABY  JwDOMENT.  See  p.  623. 

entered   only  on  order 
of    court   or    a    jus- 
four    days'    notice    re- 
defense  to,  on  applica- 
tion for  
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JUDGMENTS— ConlHMied—  sEc. 

error  to  Mrike  <(ut  no- 
SWBr  on  and  render 
judgment      on      new 

■tate   of   facta 276a 

what  plaiDtifTB  affida- 
vit  must  show 362d 

when- bail  entitled  to  assiKDment  of 60 

execution  on  iecond  stayed 180 

plaintiO  in  fictitiouB  iierson 26Sd 

writ  of   inqairy,   rule  for 137 

without    pleadingB     282 

JDDICIAL  DESCRIPTION— 

in  opening  judgment  entered  by  default....  112d 

JURX- 

general  panel  to  aasesa  datnBges  in  lien  of 

writ   of  inquiry 367 

inetructiODB  to,  on  stipulation  made  in  conrt,  lln 

takin);  ezhibita   lo  jury   room 168n 

one  juror,  may  give  evidence,  how 158n 

juror'a    evidence    admissible   to    correct    ver- 
dict      159n 

JUSTIFICATION— 

of   bail   .' 74 

LIBEL  AND   SLANDER 106 

admisHiiiQ  by  demurrer  or  motion  to  strihe. . . .  lOdn 

averment  of  apednl  defamatory  aenee 106n 

conatructlon  of  defamatory  sense 106d 

eBBcntiala  of  complaint  on 106d 

Forms,  Complaints,  See  index  of,  p.  667. 

innuendo,   office   of 106n 

pleading    in    106 

slander  of  title 106n 

separate  connts  Id  complaint lO0n 

LICENSE— 

attorney  must  bave  to  pnctlce  law 9n,  ITn 

LIEN— 

of  attorney  on  judgment  for  compensation..  9u 

LIST  OF  CAUSE8-7 

clerli  to  prepare  and  provide  copies  for  court 

and   bar   •      877 

containing  names  of  parttea,  attorneys,  style  of 

actions,   etc 377 

may  be  corrected,  when 377 

order  of  hearing  matters  on i75 

LITIGANT- 

can  have  only  one  solicitor  of  record IQn 

how  to  prosecute  And  d(>fend IT 

MAILING— 

aa  service  of  notice 193n 
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'  MAINTENANCE—  sec. 

law  of.  doefl  not  prerail  in  N.  J &n 

MALPRACTICE— 

of  attomej,  Bee 5 

MANDAMUS -.  262 

courtB,  when  open  for  serrice  of 46 

'  ma;  be  awarded  in  action  at  law 262 

rule  to  ahow  cause  in  Tacation. .- 2S0 

MATHEM— 

capias  iwace  (or,  when 96 

MAEBIAGE— 

.  action  not  to  abate  on 22 

MARRIED  WOMEN— 

action  for  alienation  of  affection  of  husband . .  2Sa 

by,  without  joinder  of  husband 23 

In  tort..        28a, 23b 
Complaints  bt,   fob  Auenatton   or   Hub- 
band's  Affectior,  See  forms  110,  111,  pp. 
369,  870. 
MERITS— 

affidavit  of 3G0 

aufficieocr  of fiTn 

judgment  foe  want  of,  opened ISSn 

MEGHAN  I(7»  LIEN- 

reference  of  siiit  of,  account 155n 

MISCONDDCT— 

of  attorney  as  grounds  (or  disbarment 6n 

public  officer,  when  capias  Issues  for 66 

MISJOINDER— 

of  parties .^ 260, 802 

verdict  bad  on 161n 

See  Nos-JoiNDEB,  p.  613. 
MISMANAGEMENT— 

of  attorney,  liability  for  damBKes 5 

MOTIONS— 

addreBsed  to  complsint  or  answer 310 

for  new  trial 386 

to  s<'t  aside  judgments 248 

in  lieu  of  dilatory  pleadings 332 

notice  of 190 

must  specify  grounds 323 

to  dismiss  appeals  from  District  Court 40Sa 

objections  to  pleadings 321, 822       : 

New  TBIAt,  See  p.  625. 
MUNICIPAL  CORPORATIONS— 

attorney's  neglect  not  attributable  to 6n 

appeals  in  municipal  cases,  time  to  take 259 

precedent  of  munidpat  cases  on  appeal 2S8 
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MUNICIPAL  CORPORATIONS— Conitimed—  BBC.  paob. 

Bummoiie,  how  nerved  on 52  4I.42> 

returo  to  show  Dpon  whom  aerredi  52  41, 42 

Eerved  15  days  before  return 52ii  >  43, 44 

NAMES— 

cbaraeter  of  pnrties  od  appeal  to  appear 13  'II 

of  all  defecdanta  in  dilTerent  coonties  inserted 

in  original  procega ^  49  39 

of  party  to  be  used  instead  of  State • . .  13q  12 

State  nut  to  be  used  when 13n.  14  12 

NEGLECT— 

of  attoruej',  liability  for  damages 5  6 

NEGLIGENCE— 

contributory,  as  a  defense,  how  pleaded 333n  234 

NEW  TRIAL— 

application  for  rule  to  show  cause  shall  first 

be  made  to  Judge  who  tried  cause 384  251 

argument  brought  on  at  next  term  after  entry 

of  rule : 387  253 

arrest  of  judgment  on 163n  131 

as  to  part  of  case 380  250 

and  affirmance  as  to  part. .  3S0ii  '     250 

damages  only 381  251 

court  may  take  new  evidence ,  288  215 

disqualification  of  judge 234d  180 

equity  Jurisdiction 163d  131 

it   rule   to   show   cause   discharged,   judgment 
final  entered  as  of  time  when  judgment  nisi 

taken   %...  390  254 

judge   at  circuit  may   order,   where  jury  dis- 
regarded inatructlon  to  find  verdict 383  251 

may  be  granted  after  expiration  of  term 163  130 

motion  for 163  130 

in  arrest  of  judgment 163  180 

for.  to  be  made  at  term  postea  filed  or 

succeeding  term 386  253 

not  granted   it  Judgment   sustainable   on   any 

grounds  287n  214,216 

not  granted  unless  substantial  error 287  214 

on  merits  only 287,  287n  214.215 

only  one  counsel  heard  on  motion  for  rule,  . . .  389  254 

questions  subject  to  rule  to  show  cause 3S0»  261 

review  of  order  refusing 251n  198 

slip  in  instructing  jury,  a^  grounds  for 287n  214,  G 

state  of  case,  how  settled ' 388  2G3 

statement  of  ease  for 370, 371  246, 7 

such  application  to  be  made  in  6  days  after 

verdict 385  252 

time  to  apply  for  in  equity IdSn  131 

the   party  entering   rule   must   file   and   serve 

reasons,  when 387  %3 
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NEW  TRIAL— Contimted—  ssc.  paob. 
verdict  of  finding  waived  unleaa  postea  filed, 

when 3M  256 

when  substantial  rishts  not  injuriously  affected  28Td  214,  Q 

defendants  sued  in  alternative 2«5n  205 

NONJOINDER— 

of  parties 802. 209      220, 207 

See  MieJOiNDEB,  p.  611. 
NON  SUIT— 

for  failure  to  file  pleadings 274  209 

notice  cause  for  trial I4»n  118 

judgment   of,    may   he   ordered   by   justice   or 

judge 376  248 

right  to  suffer  any  time  before  verdict IOOq  128 

after  direction  of  verdict 160n  129 

submission,  effect  of  after 160n  129 

NOTICE— 

court  may  order  more  extensive IW  153 

regulate  mode,  time  and  duration. .  19S  153 

fees  on  filing  notice  of  trU! 1»2  152 

for  affidavit  upon  application   to  ester  judg- 
ment over  sham  or  frivolous  answer 355  240 

of  motions 100  161 

form  and  sufficiency  of lOOn,  193n    151, 153 

of  objection  to  state  of  case,  to  be  served....  388  253 

removal  of  attorney  required 4n  4 

exception  to  bail 75  6tJ 

pleadings,  to  be  taken  when  filed 113  88 

formal,  may  be  given  by  attorney 2o7  -201 

of   trial    149  118 

deposition,    commiBslouers    to    take 

—effect  on  cause   149d  118 

uou-snit  for  failure  to  notice 149n  118 

necesaity  of   USa  118 

sufficiency  of  ISln  110 

service   of    IBln  120 

on  application  for  reduction  of  bail... 63  58 

scire  tadat,  to  issue 190n  151 

rule  to  show  cause,  to  obtain lOOn  151 

reduction  of  extension  of  time  to  plead I93n  153 

service  of  lOOn  161 

special   notice,   extent  of lOOn  151 

motions,   notice  of   100  151 

to  strike  out  pleading,  what  to  contain 101  152 

be   in   writing 193  153 

served  on  attorney 103  168 

given  of  filing  referee's  report S73  247 

that  justice  or  judge  will  settle  state  of  case,  388  2B8 
OATH— 

who  may   take,  commlssloDers 66  50 
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OFFICERS— 

public,  wben  capias  iMae»  for  mlacondnct  of, 
OBJECTIONS— 

to  Btate  of  case 

See  Pleapinob,  p.  616. 
See  Motion  B,  p.  611. 
See  CouFLAiHT,  p.  597. 
OPENING— 

Judgment  dt  DcrxULT,  Bee  p.  608. 

to  be  made  by  connael  for  defendant  befoM 

evidence  taken    

ORDERS— 

by  court  or  judge 

for  ca^ae,  illegal  without 

proof  aecewsEj  to  obtklo 

time  for  filing 

tor  eetdng  aiide,  ground 

eqnlBltB    

to   take    teatimonr 

practice  vhere  order  bar 

judgment  of  noo-eoit  may  be  made  by 

JDstice  or  judge  at  eircait 

judgment    of    nou-Buit    or    the    refuHKl 

thereof,  subject  to   review 

to  protect  property  and  prevent  itn  removal, 
PAPERS— 

See  LiBT  OP  Causes,  p.  610. 

name  and  address  of  attorney  or  party  to  be 

endorsed  on   

□ot  filed  until  coats  aie  paid 

service   on   attorney,   time   for,   between   10 

A.  u.  and  4  p.  ii.  at  office 

what  is  sufficient  service 

PARENTS— 

right  to  act  as  infant's  next  friend,  priority. . 
PARTIES— 

agreement  made  out  of  court  to  be  in  writ- 
application  for  relief  by,  sued  Jointly 

assignee  may   be  substituted  as 

attorney  as,  entitled  to  costs 

change  of,  does  not  affect  security 

character  of,  to  appear  ou  papers 

court    ma;    determine    controversy    between 

defendant,  how  designated,  when  name  un- 
known     

defendant,  bow  designated,  wben  name  con- 
tracted     

examination  of  adverse 


296,291      218,216 
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PARTIES— ContinHed—  bec.  ,  page, 
exemption   from  Bervice  of  proceu  on  going 

to  or   from  coart S2ii  43 

inaaae  pereou,  how  to  appear 16d  13 

in  alteroative,  jointly  or  seirerally 268  20S 

court,   when 52  41, 42 

may  show  BherifTs  return  untme 50  40 

name  of  state  not  to  be  used,  wben 18n  12 

and  address,  to  be  endorsed  on  papers,  47  37, 38 
new    parties    cannot    be    joined    by    amend- 

~  Dient     B3n  46 

nonjoinder  or  misjoinder 302, 269  220,  20T 

persons  having  intereBt  may  be  made,  bow,  26Sn  206 
plaintiff  declining  to  join  may  be  made  de- 
fendant     ', 204  205 

pleading  to  state  residence  of,  or  attorney..  4n  3 

qaaUfied  execntors  may  sne 2S  26 

rights  of  persons  for  whose  benefit  contract 

made    28  27 

severaUy   liable    301  220 

separate  caasea,  joinder  of,  on 263  206 

trial  between '  272  307 

judgment  for  or  against  several 290  210 

sabstitDtion  of  plaintiff  by  amendment 128n  98 

instituting  suit  to  be   first  named 13b  12 

when  taxpayer  may  intervene 45  36 

prosecute    44  86 

who  may  be  made  detendanta 300i  301. 264. 5  2i&,  220, 

205,206 

plaintiffs    ...   300, 303, 304, 263, 267  219,  220. 

221,  20S.  6 

prosecute   and    defend 16  13 

PARTICULARS— 

BiLi.fi  OP.  See  p.  504. 
PARTNERSHIP— 

action  against,  sheriff's  return  what  to  show. .  52a  44 

appearance  of  attorney  as,  single  entitle 16n  14 

assignment  by  one  member  of 19n  10 

attorney  may  appear  as 1,  In  2 

no    appearance   or   judgment    by    or   against, 

unless  Sheriff's  return  proper 52b  45 

PAYMENT— 

by  bail  of  judgment 81  70 

into  court 336, 7,  8, 9  235. 6 

non-payment  must  be  specially  pleaded 118n  92 

PENALTIES— 

action  for,  violation  of  child  law  laws 21!)n  177 

under  timber  act 219n  177 

refusal  of  admission  to  negro 2I8n  175 

by  commoD  informers,  in  general. .       219. 219n  176,  7 
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PENALTIES— Coniiiiued—  'skc. 

far   failure  ot   attorney   to   file   taxed-  bill  of     ■ 

costs  before  issuing  execution ■       T 

for  illegal  charges  in  taxed  bill  of  coats 8,  8n 

antedating  pniceBa 47 

failing  tn  give  bill  o[  partieula™  of  coats S 

how  and   when   recovemWe 218 

judgment  entered  fiu',  in  suit  on  bail  bond.t,  ttln 

,    -     neglect  or  inismftDagement , 5 

malpractice 5 

on  sheriff,  failure  to  return  process 90 

not  delivering  Dotice  uf  trial ISl 

PENDING  ACTIONS— 

what  port  of  act  1912  applies  to 293 

Pr^CK  OF  ABODE— 

what  i«QBtitutes fi2n 

PLEADINGS— 

AME.fPMGNTS,  See  p.  5S7. 

Answer.  See  p.  WS. 

Bills  of  I'abticl'ijibs.  See  p.  5)14. 

Kbply.  See  p.  020. 

Complaint,  See  p.  597. 

DEti-ABATioN,  See  p.  601. 

Deui-KBEB.  See  p.  G02. 

affidavit  of  merits 350 

according  to  rules ' 262,293 

to  legal  effect 315 

annexing  documents  to,  effect  of 317,  317n 

assignment  of  breaches 107 

ciimnion  counts,  use  of  questioned 311n 

condition  precedent,  how  pleaded 118a 


coats  on  issue  of  fact  or  law 116 

court  ma;  order  more  particular  or  new  plead- 
ings    SIX 

default  in  filing,  non-suit  or  Judgment ,274 

either  party  may  plead  several   matters IIG 

failure  of  consideration 273 

further  pleadings,  when  filed 310 

iaconsistency,  not  objectionable 318 

how  to  draw Slln 

Doa-payment.  how  to  plead llSn 

objectionable,  effect  of  motion  to  strike  as  ad- 

misHion  ot 319n 

objectionable   319 

order  of 310 

objections  to 321,  2 

on  preliminary  reference 358 

certainty  in 327 

matters  arising  after  suit  begun 224 

must  not  be  evasive 326 

form  of 311 
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PLEADINGS— ConMnuerf—                      '■''   ■-'■  ■.■■■"■'  "sec,  page. 

first  pleading  muHt«tat0.reBideii<*e. >...-. ;.'..':  -311  224 

pfeading  in  libel  and  sIsDder -  100  83 

upon  bond  of  township  coHectot :..!.'  '  lOS  86 

with  a  condttioD  .;../..'.  107  85 

priTat«  way J. ...,.'  '   100  S(i 

afterreply ..:.....; ;■  310  223 

notice  of  filing  of— tateu.... ;..■- .;...  113  88 

right  Co  add  plea  without  tea7e 123n  95 

several  pleas  in  abatement,  right  to  plead....  116n  00 

quo  warranto,  right  to  plead. .  116d  91 

treapasB,  right  to  plead '   116n  00 

defenses,  right  to  plead .'....;..   -  '    116d  90 

shall  conform  to  the  several  issues  in  cases  of 

joinder 300a  223 

special  issue  failure  to  find  on :.:..■....  II611  91 

statement  in.  admitted  if  not  denied. .  1 : 314  227 

Bupplemental  - , ■      324  230 

-safficiency  of,  in  capias 5Td  53 

striking  out  sham  or  frivolous 351, 2. 3, 4, 275, 6      239, 240 

209 

superfluous   counts 116  88 

time  for  filing ; 348, 9  238 

vntrue  statements  in 313  227 

nsur;  or  illegality  under  law  of  another  state. .  120  94 

how  pleaded 120n  94 

validity  of,  filrd  out  of  time 90n  81 

wheo  advantage  taken  of  failure  to  plead lOOn,  100  81 

rule  to  plead  required 99  80 

PLAINTIFF— 

interests  in  money  deposited  with  sheriff 54n  46 

judgment   where,   is  fictitious  person 2C9n  207 

may  proceed  against  bail 70  99 

residence  of.  declared  by  attorney  on  notice..  4  3 

substitution  of.  by  amendment :.  126n  98 

poor  suitors,  actions  by 227  182 

POSTEA— 

amendment  of 209n  170 

failure  to  file,  a  waiver  of  finding  or  verdict, 

when  394  256 

filing,  stay  of  execution it93  266 

FosuB.  See  index  of,  p.  580. 

may  be  entered  at  later  term,  when 394n  2S0 

PRELIMINARY  REFERRNCE 356.7,8,9,390.277  241,2,209 

PRACTICE— 

on  appeals  in  Court  of  Errors  same  as  in  Su- 
preme Court 289n  216 

on  capias,  where  writ  or  order  bad 02n  57 

proceedings  on  bail  Irregular.  66n  61 
PRACTICE  ACT  1903— 

I  repdaled 294  217 
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PREFERRED  CAUSES— 

order  ot  calling  od  trial  aod  « 

municipal  cases 

PREROGATIVE  WRITS— 

Certiobabi,  See  p.  590. 

Makdauds-,  See  p.  611. 

Quo  Wabbantd,  Se«  p.  619. 

sintle  form  of  actkin  "action  at  law"  not  ap- 
plicable to 

PRIVATE  WAY— 

how  pleaded 

PROCESS— 

against  defendant  In  cuitody 

amercement  of  sheriff  for  failure  to  return .... 

as  capias  as  to  some,  and  summons  as  to  others, 

capias  ad  respondendum,  how  executed 

cause  not  pending  before  issue  of,  in  equity. . 

courts,  when  open  for  return  of 

date  of,  may  be  disproved 

form,  endorsemejit  aud  service  of  to  be  accord- 
inf  to  rules 

exemption  from  service  of,  going  to  and  from 

failure  to  make  endorsemeots  on 

form  of,   when  defendants  reside   in  different 

endorsements  on 

Id  actions  by  pOor  suitors 

issued,  tested  and  served  on  holiday,  valid... 
name  and  address  of  attorney  or  party  endorsed 

not  fatal  to  post  date 

penalty  for  antedating 

pleadiog  and  practice  on  special  form 

proceedings  on,  against  defendant  in  custody. . 

record  and  return ■',..■ 

return  may  be  shown  to  be  untrue 

day,   sheriff,  may   alter 

Vi'hen  to  be  made 

ri^turnable  on  Sunday,  amendable 

scire  facias,  how  served 

service  of,  on  Sunday  void 

sheriff's  return  of,  sufficiency  and  conclusive- 
summons,  how  served,  see 

to  be  written,  typewritten  or  printed. 

when  new  summons  may  be  issued  and  served. . 
PROOF— 

burden  of,  on  allegation  of  condition  precedent, 

necessary  tor  attachment 

of  divorce  decree,  exemplified  copy  of  record- . 


SBC.  PAGE. 

375  24S 

268, 2&e      aOl,  202 


52,52n      41, 2, » 
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PROOF— C(»(iiMt«(—  Mc.           PAOE. 

of  mailms  letter  m  service  of  notioe 198a.           153 

order  to  take,  in  capias 62               56 

who  mar  take C2               56 

PUBLICATION— 

effect  of  Berrice  of  BummonB  b7,  in  peraonal 

actions  TI 

service  of  scire  fadaa  by 65,  SSu        46, 47 

QDO  WABEANTO— 

ameadmenta  of  proceeding  wbere  relator  mia- 

takes  his  remedy 2S3n             212 

several  pleas,  rigbt  to  plead II611             90 

REASONS— 

for  new  trial  shaU  be  filed  and  served 387             263 

RECOGNIZANCE— 
Bail,  See  p.  593. 
Capias,  See  p.  595. 

approval  of 6»               62 

to  be  indorsed  on /...  69               62 

clerk  to  record 73               85 

defendant  released  on  giving 69                 62 

to  be  produced  to  give 71               64 

form  of 09               02 

discharge  on  giving. ...,..' 71               64 

JustlGcallnn  to  l>e  endorsed  on 74               IRi 

when  end  where  to  be  filed : . . . .  72               64 

records — of  pleadings  kept  togethec 113               88 

RECOUPMENT- 

Codnteb-Claiu,  See  p.  600. 
Sbt^Opf,  See  p.  622. 

REFEREB8— 

original  report  to  be  filed'  with  clerk 374             247 

exceptions  to  report  to  be  filed  with 

clerk    374               247 

REPBREES'  REPORT  AND  AWARDS 272, 3. 4  247 

argument  on  rule  to  show  cause  to  set  aside,  3S7               253 
cop7  of  reservation  of  trisl  by  Jury  and  tbe 

original  exceptions  to  be  filed  with  clerk 374               247 

ezceptionB  to 156n             124 

notice   to  hv  given  of  filing 373               24T 

original  report  to  be  filed  in  clerk's  office 374               247 

report  notes  on  in  general lUSm     124, 12.'> 

rule  to  show  cause  set  aside 3ST             258 

time  allowed  for  exceptions 373               247 

when  Supreme  Court  cause  referred  under  sees. 
155  and  156  of  Practice  Act  of  1903,  mie 

to  be  entered  in  clerk's  office 374             247 

REFERENCE— 

account 155o            122 

allowance  to  referee 157             127 

by  justice  at  circuit 156             126 
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BEFBRENCE — Contmued—  sEC. 

costs,  rijhl  to 155n 

entry  of  poatea  and  judgment 15Ua 

in   matters  of  account 155 

mechanic's  lieu  suit 155d 

review  of  proceedings 155a 

rule  of,  max  atate  effect  of  award 3T2 

suits  subject  to. : 155d 

withdrawal  of  caufie  after l&Cn 

RELIEF  IN  ALTERNATIVE. 330 

REMOVAL— 

of  attorney  from  state,  terminatioa  of  author- 
it;,  when 6u  • 

until  notice  of,  whet  is  sufficient  service 4d 

REPLEVIN  345, 6,  7 

REPLY 310, 344 

RESIDENCE— 

attoroejs  must  be  resident  of  state  to  prac- 
tice     en 

attomers  o 

defendant  on  notice 4                   3 

defendant's  residents  In  diFferent  counties,  how 

served   49                 39 

BBTURN— 

to  capias  conclusive  on  sheriff.. 54n             46 

ca.  sa.  must  be  in  sheriff's  hands,  when... .  CiHn             61 

procedure  after  66               61 

sheriff's,  change  b;  sheriff  effect  on  statute  of.  4Tn               39 

on  amendment  of 52h               43 

on  suits  TS.  partnership 52a               44 

sherifT  may  alter 47n               3S 

shown  untrue 50                 40 

sufBciency  end  conclusiveness 50n               40 

writs  of  error,  time 4n                 4 

REVIEW— 

of  advisor;  opinion  on  case  certified 21 7n             175 

arrest  on  capiaa  by  habeas  corpus 62n               57 

of  order  refusing  new  trial 251n             198 

setting  aside  proceeding  against  bail 

in  capias 66n  61 

right  to  amend  on 12Cn             101 

BOLL— 

■  attorney  struck  off 5,  5n,  6n        4. 5,  6 

BDLES— 

expediting  business 253. 254  190 

may  be  suspended  in  a  particular  case 20!)               219 

of  reference,  what  to  contain. 372               247 

on  transfer  of  canses.  court  to  make 409               262 

power  o(  court  to  make  and  suspend 292               216 
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RULES— Continued— 

regulatliis  pleading  and  practice.. 

ruleB  for  circuit  court 

RULES  AND  ORDERS— 


.  ROLES  TO  SHOW  CAUSE— 

affidavit  to  disbar  attorney  on,  wbea  filed. ...  5d 

bar  to  appeal,  except  on  pointa  reserved 401 

why  new  trial  sbonid  Dot  be  xranted S84, 300, 401 

special  401 

See  New  Tbials,  p.  612;  Judgments,  p.  608. 
SATISFACTION- 

of  judgment,  wben  entered 81 

SCIRE  FACIAS— 

aniendment  of ISln 

consolidation  of  writs IMn 

death  of  principal  as  defense  to  siiit  aa  bond,  6Cn 

how  served 55 

issues  of  course ISln 

service  of  publication 55 

SECURITY- 

inducing    creditors    to    accept    worthless,    as 

grounds,  for  capias 5Td 

SRCURirr  FOR  COSTS— 

demand  for 205n 

■     stays  proceedings 205 

in  general 204n 

action  by  Infants 204a 

certiorari   204n 

habeas  corpus 204n 

justification  of  surety 206 

nonresident  plaintiff  must  give 204 

time  to  apply  for 204n 

waiver  of 204n 

who  are  nonresidents 204n 

SEDUCTION— 

aifidavit  in  sulHciency  of 56n 

arrest  in  suit  for 56n 

c-apias  on 56 

SEPARATE  CAUSES  OP  ACTION- 

what  may  be  proved 266n 

SEPARATE  TRIAL 272. 308 

SERVICE— 

of  process  against  municipal  corporation 92n 

corporation    52 

township    52n 

courts  always  open  for,  eicept  Sun- 
days    46 

how  made 52 
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SERVICE— Contmuad^ 

of  process  on  capias  arrest  of  Kversl  defend- 
on  bolida;  Talid 

returned  "served"  party  in  court.. 

scire  facias  by  publicatioii 

how  served 

dweliing  bouse  and  place  of  abode,  what  con- 
reasons  for  new  triaJ  to  be  served  on  opposite 

SET-OFF— 

on  assisnment  ot  diose  in  actitm 

on  substitute  of  assignee 

right  ot,  rests  on  statute 

SEVEHANCE— 

of  parties  on  appeal  not  necessary 

SHAM  DEFENSE— 

judgment  over,  shall  be  entered  only  on  notice 

and  order 

SHERIFF  OR  OFFICER— 

allowance  to,  in  attachment 

amercement  for  failure  to  return  process 

upon  discharged  defendant 

assignment  of  bail  bond  by.  sufficiency 

bail  to,  abolished 

cannot  be  bail 

death  of,  book 

duty  of,  on  receiving  notice  of  trial 

fee  for  producing  defendant  to  ^ve  bail 

fees  in  taking  capias 

execution,  attorney  not  liable  for 

how  to  execute  writ  of  capias 

levy,  regulation  of 

may  alter  return  date  of  process 

not  to  be  bail  in  civil  actions 

procedure  on  execution  in  attachment 

in  suits  vs.  partnership,  requisites. .. . 
amendment   . . 

upon  capias  conclusiveness 

suSlcienc;  and  concIaBiveness 

right  to  release  defendant  on  depositing  money 

as  capias 

to  keep  record  of  return  to  process 

serve  and  return  process  forthwith 

SINGLE  FORM  OF  ACTION 

small  cause  court  not  affected,  eiception 

SOLICITOR— 

See  Attobnet,  p.  581. 
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STATE —  8EO. 
causes  In  whkh  state  is  a  imrty  In  intercat  shall 

have  preference  on  argumeDts  and  trials...  3T5 

'Dame  of,  wbeu  aot  to  be  used  in  'actions 13o 

STATE  OF  CASE— 

how  settled  on  rute  to  show  cause  tor  new  trial,  388 

on  rule  to  show  cause  to  be  served 3S8 

objection  to 388 

STATEMENT  OF  CASE— 

in  place  of  pleadings 282 

STATUTE— 

how  construed 256 

STAY— 

action  against  infants  not ]8 

of  execution,  on  application  tor  new  trial 893 

time  to  plead  not  stayed,  when 4n 

>     when  writ  of  error  brought 80 

STIPULATION'- 

made  by  counsel  binding  a  client lln 

not  enforceable  when lln 

in  open  court  bind  on  parties lln 

out  of  court  must  be  in  writing 11,  lln 

may  be  withdrawn  until  liled lln 

SUFFICIENCY— 

of  allegation  of  condition  precedent 118n 

affidavit  of  merits 97n 

affidavit  to  hold  to  baU fil 

SUMMARY— 

proceeding  vs.  attorney  tor  breach  ot  duty fin 

Judgment,  see  p.  606 351,  2, 3. 4,  5, 282. 275      ! 

SUMMONS— 

amendment  ot 46d 

annexed  to  complaint 348 

drawing  and  sealing  summons,  commence- 
ment of  suit 47n 

'  exemption  from  service  of  OD  going  to  and  from 

court 52n 

how  served 62 

issued  on  attorney,  declaration  of  authority ...  4 

order  issue  new  summons,  review  ot 63b 

service  of  by  publlcatiou  in  personal  actions.. 

bow  made 52 

in  suits  against  partnership 62a,  t 

scire  facias 66 

where  defendant   has  several   reai- 

dences 52n 

on  corporation 62 

Bd.  Freeholders  30  days  before  re- 
turn    52n 

holiday  valid 46u 
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STJMMONS~Conti««ed—  bec, 

service  od  municipal  corporaljoa  13  days  before  ■    ■ 

retnrn 52ii 

Sunday   void 46n 

township   52a 

wbea  Dew  summons  may  be  issued  and-  served,  fi3 
SUNDAY— 

courts  always  open  eicept  on 46 

service  of  summonB  on,  void 46n 

Bummone  returnable  on,  amendment 46n 

SUPRBME  COURT  COMMISSIONERB— 

appointment  and  powers 228 

See  CouMisBioNEBS,  p.  597. 
SUPREME  COURT  EXAMINERS— 

appointment  and  powers >22S 

SURETY— 

attorney  cannot  be,  when 10 

exoneration  o(  liability  of  in  action  on  bail 

bond  66n  ■ 

relief  on,  in  action  on  bail  bond 66n 

want  of  ca.   sa.   against  principal   must   be 

pleaded  by 6fln  ■ 

SURETY  COMPANY- 

bail  by 83 

TAXPAYER— 

may  intervene  in  certain  cases 45 

prosecute  in  certain  casea 44 

TENDER   336-5*7-8-& 

TESTIMONY— 

o(  assignor  in  suit  by  assignee  vs.  representa- 
tives of  decedent  admissible 1.9n 

order  to  take  in  capias 62 

bow  taken 197 

See  Affidamt,  p.  586. 

See  EvriESCE,  p.  603. 

order  to  take  in  capias .' 62 

THEATRE— 

action  for  refusal  of  admission  to  negroes.  ■  ■ .  218n 

third  parties 340-272 

time:— 

amendment,  for 126d 

during   trial 126n 

attorney  to  deliver  bill  of  costs  in 8 

bail  bond  to  be  filed  when 72 

file  pleading  in  time,  effect. .  lOOn 
for   bail   to   apply    for    rendering   of   de- 
fendant    80 

for  filing  pleadings 348-9-60 

may  be  extended  by  order 297 

municipal  cBses,  court  to  determine  when,  20S 

to  take  appeal 258 
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TIME — C'onfiRucil— 

of  counsel  on  jur;  causes  limitnj  to  one  bouT 

to  file  postea 

test  truth  of  affidavit  io  caiiias 

validitf  of  pleading  filed  on  and  o( 

writ  of  ertot,  retUTDable 

TITLE— 

clerk  to  retitle  cause  when  improperly  entttled, 
name  of  state  not  to  form  part  of,  when.... 

of  action  on  appeal 

when  name  of  state  not  to  be  used- . 

original  to  be  retained,  when 

TORT— 

action  against  husband  and  wife 

capias  when  issuea  in  action  in  ca.  aa.  issucH 

as  of  course,  judgment  in 

married  woman,  action  by  in 

cannot  be  arrested  in 

TOWNSHIP— 

summons  liow  served  on 

TRANSACTIONS— 

definition  of 

TRANSCRIPT  

available  at  future  trial 

may  be  filed  at  later  term,  wbi'n 

necesBity  of '. 

not   required   for  judtnnent  on   assessment   of 
damages  by  jury  in  action  in  inferior  court, 
required  for  judgment  on  assessment  of  dam- 
ages by  jury  in  Supreme'Court  action 

variance  between  record  and  copy  of 

TRANSFER  OF  CAUSES— 

application  of  act 

chancery,  from  when 

clerk  to  give  receipt  for  papers  when  causes 

transferred  from  Court  of  Chancery 

clerk   to  take   receipt  for  papers   when   cause 

transferred  to  Court  of  Chancery -. 

rules  on  court  to  make 

to  Court  of  Chancery,  only  on  order  of  court  or 

a  justice 

transferred  to  proper  court 

when  made,  entry  of  degree  in  proper  court. . 

when    permitted 

by  Court  of  Errors 


2.520 

41,44 

307 

232 

207 

168 

207n 

168 

3&4n 

207n 

lUS 

several  pleas  in  right  to  plead .  . 
TRIAI^ 

action,  when  to  be  tried 

amendment  during 

40 
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TRIAL— ConttnuwJ— 

arreet  of  Judgmeiit,  motion  for 

by  proviso 

tbe  court 

clerk  maf  take  verdict 

coDSolidation  of  action 

damafes  determined  to  time  of 

defeDdant'a  o|>enlng 

fraud,  tact  of,  when  to  l>e  inquired  into 

if  not  brought  on,  dlHiniMal  or  judgment  for 

opposite  party 

if  not  moved,  judgment  of  nonsuit  may  tic  or- 

justice  at  circuit  may  refer 

jury  may  take  papers 

new  trial  ae  to  party 

dnmagei   

motion  for 

DODBuit,  when  defendant  cannot  aubmit  to. .  ■ . 

notice  of,  by  plaintiff ' 

defendant 

countermand  of 

'^'  '  to  whom  given 

short  notice  of 

when  filed 

order  of  calling  on 

reterencee  in  matters  of  account 

reserving  question  of  law 

separate   

short  notice  of 

special  verdict 

submitting  to, jury  alternative  propositions... 

verdict  in  detinue 

verdict  when  some  counts  are  bad 

TROVER— 

capias  may  issii?.  when 

suits  for  not  assignable 

UNINXORPORATKD  ORGANIZATIONS— 

execution,  how  issued  and  served 

liability  of  members 

may  be  sued 

UNKNOWN  DEFENDANTS— 

-     how  designated 

rSURY— 

must  be  specially  pleaded 

or  illegality  of  foreign  contract 

VARIANCE— 

on  bill  of  particulars 

amendment  to  avoid,  when  allowed 

inaterialit;  of, 


312n 
125n 
125n 
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vbnibb  de  novo— 

See  New  Tbial,  p.  812. 
VENUE— 

bail  to  take  notice  wliere  laid 

cbange  of  in  ceDeral 

ejectment  

complaiat  must  lay  or  be  atrickeii 

actions  \B.  corporation 

in  coi^olidation  of  actions 

local  BctionB  in  general 

particular  causes  of  action 

tranaitory  actions  in  general 

presumption  as  to  residence 

right  to  trial  at  bar 

rule  to  show  cause  for  change  of 

VERDICT— 

amendment  of 

application  for  rule  to  show  cause  why  new 
trial  should  not  be  granted  to  be  made  within 

six  days  after 

bad,  where  misjoinder  of  actions 

correction  of,  admissibility  cf  jurors'  testimony, 

in  detinue 

may  be  taken  b;  clerk 

presence  of  plaintiS  not  necessary  on  deliver; 


201n,  a02n    180, 1 


201n 

aoiu 

201, 201n 


159d.  126n     128, 100 


of  . 


rigbt  to  nonsnit  of  direction  of 

IHiwer  to  compel  or  recommend 

waived  if  postea  be  not  filed  within  first  ten 

daya  of  the  next  term 

when  award  of  referee  shall  bare  effect  of . . . . 
judge  at  circuit  may  set  aside. . 

WARRANT— 

may  be  issued  In  lieu  of  a 

of  attomey  when  n 
WAY,  PRIVATE— 

how  pleaded 

WITNESSES— 

only  one  counsel  shall  eiamine  ( 


attendance   in   court   exemption   from   i 
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WORDS  OH  PHRASES—  8ec.  page. 

dwelliDg  houite 52d  44 

place  o[  abode 52ii  44 

"may"  261, 29S  204,  218  . 

practice  act 2H1, 295  204.  21S 

rules  : 261, 295  204.  218 

bigb  degree  of  care 2STd 

WRITS— 

eodorsements  od 48  37 

ctiurtii  always  op«D  (or  service  and  return  of. .  4d  4 

returnable  in  term  or  vacation !tG8  245 

service  o(  at  attorney's  office,  time 4d  4 

validity  of 47a  38 

WRITS  OF  ERROR— 
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